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SUBSCRIBERS. 


IT  I S   Excellency  the    Right  Honourable  John  Murray,  Earl  of  Dunmore, 
Governor  of  Virginia. 

His  Excellency  William  Franklin,  Efq;  Governor  of  New-Jerfey. 

His  Excellency  Thomas  Shirley,  Efq;  Governor  of  the  Bahama  lilands. 

His  Excellency  George  James  Brnere,  Efq;  Governor  of  the  Ifland  of  Bermuda. 

The  Honourable  Richard  Pcnn,  Efq;  Lieutenant  Governor  of  Pcnnfylvania. 

The  Honourable  Matthew  Grifwold,  Efq;  Deputy  Governor  of  Connecticut. 

His  Honour  John  Moultrie,  Efq;  Lieutenant  Governor  of  Eaft- Fieri da* 

A. 

John  Adams,  Efq;  BarriRer  at  Law,  Boflcn. 

Andrew  Adams,  Efq;  BarriRer  at  Law,  Litchfield,  Connecticut. 

Jofeph  Adams.  Efq;  New-Haven,   Connecticut. 

Captain  Stephen  Adye,  of  his  Majefly's  Royal  Artillery. 

Mr.  Thomas  Affleck  Cabinet-maker,  Philadelphia. 

John  Ap'ncw,  Efq;  Cumberland  County,  Pennfylvania. 

Mr.  John  Agnew,  Farmer,  Cumberland  County,  Pennfylvania, 

Andrew  Allen,  Efq;  Attorney-General  for  Pennfylvania. 

James  Allen,   Efq;  Attorney  at  Law,  Philadelphia. 

Ifaac  Allen,  Efq;  Trenton,   New  jerfey. 

Robert  Alexander,   Efq;  Baltimore  County,  Maryland. 

Mr.  Robert  Alexander,  Merchant,  Baltimore. 

Mr.  Martin  Alexander,    Merchant,  Baltimore. 

Thomas  Anderfon,  Efq,  SuiTex  County,  on  Delaware. 

Mr.  Daniel  Anderfon,  Merchant,  Dumfries,  Virginia. 

Mr.  Robert  Anderfon,  Merchant,  Newtown  Cheftsr,  Maryland. 

T  John 
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Oaks  Angler,  Efq;  Bridgewater,  Maffachufetts  Bay. 
John  Antill,  Efq;  Attorney  at  Law,  New- York. 
Jofeph  Aplin,  Efq;  Attorney  at  Law,  New-port,   Rhode-Ifland. 
Jofiah  Alfton,  Efq;  South- Carolina.     . 

William  Appleton,  BookfelJer,  Portfmouth,  New-Hampfhire,  14  fets. 
David  Arrol,  Efq;  Alexandria,   Virginfa. 
John  Ainley,   Efq;  Sheffield,  Connecticut. 

The  Honourable  Theodore  Atkinibn,  Efq;  Secretary  for  the  Province  of  New- 
Hampfliire,  and  Chief  Juftice  of  the  Superior  Court  at  Portfmouth. 
x  Waigftill  Avory,  Efq;  Salifbury  County,  North-Carolina. 

B. 

Stephen  Babcock,  Efq;  Barrifler  at  Law,  Gtonington,  Connecticut. 

Henry  Babcock,  Efq;  Stonington,   Connecticut. 

Mr.  Theophilus  Bache,  Merchant,  New-York. 

Lancelot  Graves  Barry,  Efq:  Collector  of  the  Cufcoms,  Newbern,  N.Carolina. 

John  Barron  Efq;  Philadelphia. 

Mr.  George  Bartram,  Merchant,   Philadelphia. 

William  Bayard,  Efq;  New- York. 

James  Beard,  Efq;  Barrifler  at  Law,  Derby,   Connecticut. 

Mr.  Gunning  Bedford,  ftudent  of  Law,  Philadelphia. 

Reverend  Nicholas  Bedggood,   South-Carolina. 

Honourable   John  Raven  Bedon,  Efq;  Afliftant  Judge,  and  Member   of  the 

AfTembly,  New-Providence. 
Henry  Bell,  Efq;  Buckingham  County,  Virginia. 
Egbert  Benfon,  Efq;  Attorney  at  Law,  New- York. 
Richard  Beresford,   Efq;   South-Carolina. 
George  Bevans,  Efq;  Mayor  of  Norfolk,    Virginia. 
Edwad  Biddle,  Efq;  Attorney  at  Law,  Reading,   Pennfylvania. 
James  Biddle,  Efq;  Deputy  Prothonotary,  Philadelphia. 
Mr.  John  Biddle,  Reading,  Pennfylvania. 
Mr.  Clement  Biddle,  Merchant,  Philadelphia. 
R.ev.  George  Billet,  Minifter  of  Trinity  Church,  Rhode-Ifland. 
Mark  Bird,  Efq;   Berks  County,  Pennfylvania. 

Ephraim  Blaine,  Efq;  Sheriff  of  Cumberland  County,  Pennfylvania. 
Preflcy  Blakiflone,  Philadelphia. 
Jofeph  Blaney,  Efq;  Salem,  Maffachufetts  Bay. 
Rutgar  Bleecker,  Efq;  Attorney  at  Law,  Albany,  New- York. 
Mofes  Blifs,  Efq;  Springfield,  Connecticut. 
Mr.  Benjamin  Blithe,  Cumberland  County,  Pennfylvania. 
Thomas  Bond  A.  M.  Merchant,  Philadelphia. 
Mr.  Jacob  Bond,  Baltimore,  Maryland. 

Mr.  William 
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Mr.  William  Bond,  Merchant,  Baltimore  County,  Maryland. 

Amos  Botslord,  Efq;  New-Haven,  Connecticut. 

Jofeph  Bowditch,  Efq;  Salem,   MafTachufetts  Bay. 

Nathan  Bowen,Efq;  Marblehcut,  Maffachuffet's  Bay. 

Leonard  Bowles,   Efq*   New-Providence,  Bahama  Ifland. 

James  Bowman,  Efq;  Glouccfler,  New-Jerfey,  2   fets. 

Elias  Boudinot,  Efq;  Attorney  at  Law,  Elizabeth-town,  New-Jerfey. 

Captain  Bouche  of  Barbadoes. 

Leu  Bowyer,  Efq;  Botetourt  County,  Virginia. 

Mr.  William  Bowyer,  Merchant,  Staunton,  Virginia. 

Mr.  George  Bown,  Merchant,  New-York. 

Doctor  John  Boyd,   Baltimore,  Maryland. 

Mr.  John  Boyd,  Cumberland  County,  Pennfylvania. 

The  Honourable  Williams  Bradford,  Efq;  Attorney-general  of  New-Providence, 

one  of  the  Bahama  Illands. 
Mr.  John  Bracco,  Talbot  County,  Maryland. 
Mr.  Abraham  Brafher,  Merchant,  New- York. 
Mr.  Abraham  Brazier,  Gent.  New- York. 
David  Brearley,  jun.  Efq;  Attorney  at  Law,  New-Jerfey. 
George  Brent,  Efq;  of  Frederick  County,  Virginia. 
Daniel  Broadhead,  Efq;  of  Berks  County,  Pennfylvania. 
John  Brickell,  Efq;  Attorney  at  Law,  Norfolk  County,  Virginia. 
Dirck  Brinkerhoif*,  Efq;  New- York. 

William  Briraage,  Efq;  Salisbury  County,  North-Carolina. 
William  Brown,  Efq;  Cumberland  County,   Pennfylvania. 
Samuel  Brown,  Efq;  Guilford,  Connecticut. 
Nicholas  Brown,  Efq;  Providence,  Rhode-Ifland. 
Mr.  Matthew  Brown,  Merchant,  Baltimore  Cqunty,  Maryland. 
Mr.  Mofes  Brown,  Merchant,  Providence,  Rhode-Ifland. 
Mr.  Thomas  Bryant,  Philadelphia. 
Andrew  Buchanan,  Efq;  Frederickfburgh,  Virginia. 
Mr.  Thomas  Buchanan,  Merchant,  New- York. 
Mr.  Walter  Buchanan,  Merchant,  New- York. 
Mr.  James  Buchanan,  Merchant,   Philadelphia. 
Gideon  Buckingham,  Efq;  Milford,   Connecticut. 
David  Burr,  Efq;  Barrifter  at  Law,  Fairfield,   Connecticut. 
Thaddeus  Burr,  Efq;  Fairfield,  Connecticut. 
iEdanus  Burke,  Efq;  New-Providence,  Bahama  Ifland. 
Charles  Burrell,    Efq;  Canaan,  Connecticut. 

William  Burrow,  Efq;  Comptroller  of  the  Cudoms  at  Halifax,   Nova-Scotia. 
Nathaniel  Burwell,  Efq;  Ifle  of  Wight,  Virginia. 
Mr.  Thomas  Lambert  Byles,  ftudent  of  Law,   Trenton,  New-Jerfey. 
Fenwicke  Bull,  Efq;  South-Carohna. 
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James  Brlfoane,  Efq;  South-Carolina. 

Honourable  Jonathan  Burch,  Efq;  Chief  Juftice  of  Bermuda. 

Francis  Cabot,  Efq;  Salem  Maffachufetts  Bay. 

Mr.  Jofeph  Cabot,  Merchant,  Salem,  Maifachufetts  Bay. 

Walter  Caddel,  jun.  Efq;  Barbadoes. 

Mr.  James  Calhoun,  Merchant,  Baltimore,  Maryland. 

Mr:  Ruflel  Caleb,  Gent.  Suffolk  County,   New- York. 

Daniel  Campbell,  Efq;  Schenecladay,  Province  of  New-York, 

Colin  Campbeil,  Efq;  Attorney  at  Law,   New-Jerfey. 

Jol'n  Canfield,  Efq;   Barriftcr  at  Law,  Sharon,  Connecticut, 

Charles  Cantey,  Efq;  Charlefiown,  South-Carolina. 

The  Rev.  Thomas  Gary,  New  bury -port,  MaffachvJfetts  Bay. 

Mr.  John  Carothcrs,   Cumberland  County,  Pennsylvania, 

Wellins  Calcott,  Efq;  South  Carolina. 

Mr.  Brian  Cape,   South-Carolina. 

James  Caffels,  Efq;  South-Carolina. 

Stephen  Cater,  Eiq;  South-Carolina. 

Tames  Carfon,  Efq;  South-Carolina. 

John  Cantzon,  Efq;  South-Carolina. 

Emanuel  Carpenter,  Efq;  Lancafter,  Pennfylvania. 

Mr.  William  Carter,  for  Newtown  Library,  Pennfylvania. 

Col.  Richard  Cafwell,  Speaker  of  the  Affembly,  North-Carolina. 

George  Chalmers,  Efq;  Attorney  at  Law,  Baltimore,  Maryland. 

Joinua  Chandi:r,  Eiq;   New  Haven,   Connecticut. 

William  Changing,  Efq;   Attorney  at  Law,  Newport,  Rhode-Iilmd, 

Benjamin  Chapman,  Efq;  Bucks  Counry,  Pennfylvania. 

Mr.  Peter  Chevalier,  Merchant,  Philadelphia. 

John  Child,  Efq;  Attorney  at  Law,  Dutchefs  County,  New-York, 

Herman Child,  Efq;  Barb;. Joes. 

Wentworth  Chifwel,  Eiq;  New-Hampfhire. 

Mr.  James  Chriftie5  jun.  Merchant,  Baltimore,  Maryland. 

Jofeph  CJaurcl      E  q;  Hartford,  Connecticut. 

JobriOajK;    Efq;  Kent  County,  on  Delaware,   Pennfylvania, 

Clernen.t  Clarke;  A.  r     I     v-York. 

Daniel  Clarke,  Efq;  of  J,  verhill,  Pennfylvania. 

Jqfeph  Clay,   Efq;  n;  a,  Georgia,  3  fets. 

George  Clinton,    Efq;  Kingfton,  Ulfter  County,  New-York. 

}At.  XVilliam  Coats,    jun    PJ       lelphia. 

Richard  Cogdill,  Efq;  N  wB  rn>  North-Carolina. 

John 
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John  Collins,  Efq;  Deputy  Surveyor- general  of  the  Province  of  Quebec. 

Mr.  Alexander  Colquhoun,    Merchant,   Kingfton,  in  Jamaica. 

The  Honourable  Samuel  Cornell,   Efq;  Newbern,   North-CaroJina.  t 

Richard  Corbin,jun.  Efq;  King  and  Queen  County,  Virginia. 

Thomas  Cooch  Efq;    Newcafile  County,  on  Delaware 

Mr.  John  Coxe,  ftudent  of  Law,  at  Burlington,  New-Jerfey. 

William  Cray,  Efq;  Clerk  of  Onflow  Inferior  Court,  North- Carolina. 

Mr.  John  Creigh,   Bookfeller,   Carlifle.  Pennfylvania,  45  fets. 

Mr.  Jofeph  Creighton,   South-Carolina. 

Mr.  James  Creighton,   A.    B.  New- York, 

Thomas  Croffing,    Efq;  Attorney  at  Law,  Newport,  Rhode-Ifland. 

Mr.  Charles  Crouch,   Printer,   Charleftown,   South-Carolina,  21  fets. 

Charles  Cruikfhank,  Efq;   Chefter  County,    Pennfylvania. 

Mr.  Jofeph  Crukfliank,   Printer,  Philadelphia,    14  fets. 

Samuel  Curwen,   Efq;  Salem,  Maflachufetts  Bay, 

Abraham  C.  Cuyler,  Efq;    Mayor  of  Albany,    province  of  New- York. 


D. 

John  Dirt,  Efq;  South-Carolina. 

Mr.  Thomas  Danforth,  Charleftown,  Maflachufetts  Bay. 

The  Rev.  Nathan  Davis,  Dracut,    Maflachufetts  Bay. 

Mr.  John  Daughaday,  Merchant,    Baltimore,  Maryland, 

Doctor  John  Day,  Philadelphia,  2  fets. 

Mr.  John  Deans,  Merchant,  Northumberland  County,    Virginia. 

Mr.  John  Deauer,  Baltimore,  Maryland. 

James  Deimer,  Efq;  Providence  Townfhip,  Pennfylvania. 

James  DeLancey,  Efq;  New-York. 

Mr.  Samuel  Dellap,  Bookfeller,  Philadelphia. 

Abraham  William  Depeyfter,  Efq;  Attorney  at  Law,  New- York. 

Mr.  George  Derbage,  New-Bampfhire. 

Thomas  Cockey  Deye,  Efq;  Baltimore,  Maryland. 

John  Dickinfon,   Efq;  Attorney  at  Law,  Philadelphia. 

William  Dickfon,  Efq;  Duplin   County,  North- Carolina. 

Tyler  Dibble,  Efq;  Stanford,   Connecticut. 

Mr.  Matthew  Dill,  Farmer,  Cumberland  County,  Pennfylvania. 

Benjamin  Douglafs,  Efq;  Barrifter  at  Law,  New-Haven,  Connecticut. 

Samuel Douglafs,  Efq;  Georgia. 

Paul  Douxfaint,  Efq;   South-Carolina. 

Mr.  Andrew  Doz,  Merchant,   Philadelphia. 

William  Drew,  Efq;  Clerk  of  Berkley  County,  Virginia, 

The  Rev.  William  Dukp,  of  Barbadoes. 

Joha 
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John.Dumond,  Efq;  Attorney  at  Law,  Kingfton,  Ullter  County,  New-York. 
Richard  Durham,  Efq;  of  Dominica. 
Mr.  Stephen  Duncan,  Merchant,  Carlifle,  Pennfylvania. 
Mr-  Thomas  Dundas,  Merchant,  Pleading,   Pennfylvania,  2  fets. 
James  Dunlap,  Efq;  Cumberland  County,  Pennfylvania. 
Mr.  John  Dunlap,  Printer,   Philadelphia,   2}  fets. 
Major  John  Dunn,  of  Salisbury  County,  North-Carolina. 
Timothy  D'Wight,   Eiq;  Northampton,  New  Hampihire. 
Nathaniel  D wight,  Efq;   South- Carolina. 

The  Honourable  Eliphalet  Dyer,  Efq;  one  of  the  judges  of  the  Superior  Court 
for  Connecticut,  at  Windham. 


E. 

Jonathan  Eafton,  Efq;  New-port,  Rhode  I  {land. 

John  Eilon,  Efq;  Bermuda. 

Ifaac  Edwards,  Efq;  North-Carolina. 

Meflrs.  Edes  and  Gill,  Printers,  Bofton,  60  fets. 

Mr.  Jofhua  Elder,    Cumberland  County,  Pennfylvania. 

jedediah  Elderkin,  Efq;   Windham,  Connecticut. 

William  Eiliot,  Eiq;  South-Carolina. 

William  Elliot,  Efq;  Cumberland  County,  Pennfylvania. 

Thomas  Ellifon,  Merchant,  New-York. 

William  Ellcry,  Efq;  Attorney  at  Law,  New-port,  Rhode-Ifland. 

Juftin  Ely,  Efq;  Springfield,  Connecticut. 

Doctor  Jonathan  Elmer,   Efq;  Cohanfey,  New-Jer fey. 

William  Ellzey,  Efq;   Prince  William  County,   Virginia. 

George  Errington,  Efq;   of  Barbadoes. 

John  Evans,  Efq;  Newcafile  County,  on  Delaware. 

Mr.  Thomas  Evans,  South-Carolina. 

Evan  Evans,  Efq;  Chefter  County,   Pennfylvania. 

Mr.  John  Evans,  ftudent  of  Law,  Philadelphia. 

Mr.  Edward  Evans,  Merchant,  Philadelphia. 

Mr.  Thomas  Ewing,  Merchant,  Baltimore. 

Severn  Eyre,  Efq;  Northampton  County,  Virginia. 


F. 

t  f 

Edward  Fanning,  Efq;  Secretary  to  Governor  Tryon,  New- York. 

Daniel  Farnham,  Efq;  Barriikr  at  Law,  Newbury-port,  Manachufetts  Bay. 

Griffin  Faunt,  Le  Roy,  Efq;   near  Potomack,  Virginia. 

Abraham 
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Abraham  Ferdon,  Efq;  Attorney  at  Law,  New- York. 

John  Fergufon,  Efq;  oi  New-Providence, '  Bahama  iiland. 

Miers  Fiflier,   Eiq;  Attorney  at  Law,  Philadelphia,   28  fets. 

Fenwick.Fifher,   Efq;  Kent  County,  on  Delaware. 

John  Fiflier,   Efq;   Collector  of  the  Cuftoms,  at  Salem,  Maftachufetts  Bay. 

Mr.  Jabez  Maud  Fiflier,  Merchant,   Philadelphia,    14  fets. 

Thomas  Fitch,  jun.  Efq;  Norwalk,  Connecticut. 

Doctor Flood,  near  Rappahannock,  Virginia. 

The  Honourable  and  Reverend  John  Forbes,  Ealt  Florida. 

The  Honourable  George  Forbes,  Efq;    Grenada. 

Theodore  Fofler,  Efq;  Attorney  at  Law,  Providence,  RhoJe-lfland. 

Jofeph  Fox,   Efq;   Philadelphia. 

Richard  Fowle,  Efq;   of  Bermuda. 

Mr.  Darey  Fowler,  Gent.  New-York. 

Peter  Frye,  F.fq;  Salem,  Maflachufetts  Bay. 

Reverend  Timothy  Fuller,   Princetown,  Maflachufetts  Bay. 

1 

G. 

Mr.  Hugh  Gaine,  Printer  and  Bookfellcr,  New- York,   28  fets, 

Robert  Galbraith,    Efq;   Attorney  at  Law,  Bedford,   Pennfylvania. 

Samuel  Gale,  Efq;  of  Gofhen,  Orange  County,  New-York. 

Samuel  Galloway,   Efq;    Weft  River,   Maryland. 

The  Honourable  Samuel  Gambier,  Efq;  New-Providence,   Bahama  Ifland, 

Archibald  Gamble,  A.  B.   Charleflown,   South-Carolina. 

Leonard  Ganfevoort,  Efq;  Albany,  Province  of  New-York. 

Dr.  Sylvefter  Gardner,  Bofton. 

Mr.  George  Gardner,  Merchant,   Salem,  MafTachufetcs  Bay. 

Mr.   Henry  Gardner,  Merchant,   Salem,   Maflachufetts  Bay. 

The  Honourable  John  Graham,  Efq;  Georgia. 

John  Paul  Grimke  Efq;  South- Carolina. 

James  Grierfon,  Efq;    Georgia. 

Alexander  Gray,  Efq;  Eaft-Florida. 

Amos  Garrett,  Efq;  Swan  Creek,  Maryland. 

Mr.  William  Geddis,  Cumberland  County,  Pennfylvania. 

John  Gibfon,  Efq;  Mayor   of  Philadelphia. 

Mr.  David  Gibfon,  of  Kingcefs  Pennfylvania. 

Richard  Gibbons,  Efq;  Halifax,  Nova-Scotia.   ■ 

Mr.  Felix  Gilbert,  Merchant,  Augufta  County,  Virginia. 

Mr.  Jacob  Giles,  jun.  Baltimore  County,    Maryland. 

George  Gillefpie,  Efq;  Jamaica,  Weft-Indies. 

Jofeph  Gilpin,   Efq;   Elk  River,  Maryland. 

Mr.  George  Gilpin,  Merchant,  Alexandria,  Virginia. 

Mr.  Thomas 
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Mr.  Thomas  Gilpin,  jun.  Merchant,  near  Wilmington,  Pennfylvania. 

James  Glafgow,  Efq;   Attorney  at  Law,   Dobb's  County,  North-Carolina. 

Mr.  John  Glen,  Carlifie,  Pennfylvania. 

Mr.  William  Goddard,  Printer,   Philadelphia. 

Thomas  Godfrey,  Efq;  Charleftown,  South-Carolina. 

Mr.  Richard   Goodman,  Comedian,    Philadelphia. 

Mr.  William  Goforth,   Shoemaker,  New-York. 

Lewis  Gordon,   Efq;  Prothonotary  of  Northampton)  Pennfylvania. 

Rev.  John  Gordon,  A.M.  Retfor  of  St.  Michaels,  Talbot  County,  Maryland.    " 

Mr.  James  Gordon,   Merchant,  Lancafter  County,  Virginia. 

Doctor  Alexander  Gordon,  Norfolk,   Virginia. 

Kenry  Hale  Graham,  Efq;   Prothonotary  of  Chefler,  Pennfylvania. 

Daniel  Graham  Efq;  Kingfton,  New- York. 

Mr.  John  Grattan,  Merchant,  Augufta  County,  Virginia. 

Mr.  Alexander  Graydon,   ftudent  of  Law,   Philadelphia. 

James  Green,  jun.  Efq;  Clerk  of  Affembly,  Newbern,  North-Carolina. 

Mr.  Nathaniel  Green,  Gent.  Coventry,  Rhode-Ifland. 

Thomas  Grey,  Efq;  Attorney  at  Law,  Duplin  County,  North- Carolina. 

Mr.  David  Grier,   York-town,  Pennfylvania. 

John  Griffiths,  jun.  Efq;  Foreft  of  Deane  Furnace,  New- York. 

Benjamin  Gridiey,  Efq;  Barrifter  at  Law,  Bofton. 

Thomas  Grofvenor,  Efq;  Pomfret,  Connecticut. 

John   Grumly,  Efq;  New- York. 

Mr.  Francis  Gurney,  Merchant,  Philadelphia. 

Guyguy,  Efq;  of  Quebec. 

H. 

David  Hay,  Efq;  Major   Commandant  of  his  Majefly's  Royal   Artillery  in   the 

Southern  Diftrift  of  Britilh  America. 
John  Haley,  Efq;  Attorney  at  Law,  Chefter. 
Mr.  Samuel  Harvey  Howard,  Merchant,  Annapolis,  6  fets. 
Mr.  David  Hall,  jun.  ftudent  of  Law,  Newcaftle. 
JohnHarvie,  Efq;  Albemarle  County,  Virginia. 
Henry  Hand,  Efq;  Cape  May,  New-Jerfey. 
Mr.  William  Hancher,  Merchant,  Berkley  County,  Virginia. 
Mr.  William  Harte,  Gent,  of  Barbadoes. 
Nathaniel  Harrifon,   Efq;  New- Providence,  Bahama-Ifland. 
Abraham  Hafbrouck,  Efq;  Kingfton,  Ulfter  County,  NewAork. 
John  Hanfon,  Efq;  Attorney  at  Law,  Albany. 

Jeremiah  Halfey,  Efq;  Prefton,   Connecticut.  ' 

Caleb  Harris,  Efq;  Clerk  of  the  Inferior  Court  of  Common  Pleas,  Rhoue-HIana, 
Mr.  John  Hall,  CookfcUer  and  Binder,  Wilmington,  Pennfylvania,  4  lets.  > 
J  Mr.  Nathaniel 
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Mr.  Nathaniel  Hazard,  Merchant,    New-York. 

Samuel  Hale,  jun.  Efq;    Attorney  at  Law,  New-Hampfhire. 

Mr.  John  Hayes,  South-Carolina. 

Thomas  Hardy,  Weft-Florida. 

John  Haflet,   Efq;  Kent  County,  on  Delaware. 

Mr.  James  Hendricks,  near  Harris's  Ferry,   Pennfylvania. 

James  Henry,  Efq;  Attorney  at  Law,    Accomack,  Virginia. 

The  Honourable  William  Hey,  Efq;  Chief  Juttice  of  Quebec. 

Rowfe  Helme,  Efq;  Attorney  at  Law,  New  port,   Rhode- Ifland. 

Mr.  Jofiah  Ikwes,   Merchant,   Philadelphia,   2   lets. 

Samuel  Hervey,  Efq;  of  the  General  Affemdjly,   Bermuda; 

Matthew  Henderfon.  Efq;  Cumberland  County,  Pennfylvania. 

Michael  Hillegas,  Efq;   Philadelphia. 

Gilbert  Hicks,  Efq;  Bucks  County,  Pennfylvania. 

Colonel  Abraham  Hite,   Hampfhire,   Virginia. 

Colonel  John  Hite,  Frederick  County,  Virginia. 

James  Abraham  Hillhoufe,  Efq;   New-Haven,   Connecticut. 

Edward  Hinniman,  Efq;  Wooiberry,  Conne&icut. 

John  Hite,  Efq;   Berkeley  County,  Virginia. 

The  Reverend  Henry  Himeli,  Efq;   South- Carolina. 

Mr.  William  Hort,  Merchant,  Charleftown,  South-Carolii.a, 

Peter  Hog,   Efq;  Augtifta  County,  Virginia. 

Jonathan  Hoge,  Efq;  Cumberland  County,    Pennfylvania. 

Mr.  David  Hoge,  Cumberland  County,  Pennfylvania. 

Jonathan  Holmes,   Efq;  Cumberland  County,   Pennfylvania. 

Mr.  William  Holiingfworth,  Gent.  Barbadoes. 

Henry  Holland,  Efq;  New-York. 

Titus  Horfeman,  Efq;   Middleton,  Connecticut. 

Mr.  John  Slofs  Hobart,  Suffolk  County,    New- York. 

Samuel  Hobart,  Efq;  one  of  the  Juftices  of  the  Interior  Court  for  the  County 

of  Hillfborough,  New-Hampfhire. 
Mr.  Thomas  Hovenden,  Merchant,  Wilmington,  North-Carolina,   7  fets. 
E.  A.  Holyoke,  Efq;   Salem,   Maflachufetts  Bay. 
Mr.  Jofeph  Hooper,  Merchant,  Marblehead,  Maflachufetts  Bay. 
Daniel  Horrey,  Efq;  South- Carolina. 
Ifaac  Hunt,  Efq:  Attorney  at  Law,  Philadelphia. 
Charles  Humphreys,  Efq;  Chefter  County,  Pennfylvania. 
Do'ftor  Edward  Humphreys,  Chefter  County,  Pennfylvania. 
Mr.  Whitehead  Humphreys,  Steel  Manufacturer,  Philedelphia, 
James  Hude,    Efq;  one  of  the  Matters  in  Chancery,  New-Jerfey. 
The    Honourable   William    Hutchinfon,  Efq;    Secretary,  and   Judge   of  Vice 

Amiraliy,  at  New-Providence,  Bahama  Ifland. 

S H ,  Maflachufetts  Bay. 

f  f  Thomas 
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Thomas  Hockley,  Efq;  Chefter  County,  Pennfylvania. 

Thomas  Hanfon,  Efq;  Kent  County  on  Delaware. 

The  Honourable  Robert  Hunt,  Efq;  Collector  of  the  Cuftoms  at  New-Provi- 
dence, Bahama  Ifland. 

Samuel  Huntington,  Efq;  King's  Attorney  for  the  County  of  New-London, 
and  Barrifter  at  Law,  Norwich,  Connecticut. 

Mr.  Benjamin  Huntington,  Norwich,   Connecticut. 

Dudley  Humphrey,  Efq;  Norfolk,   Connecticut. 

John  Hubley,  Efq;  Attorney  at  Law,  Lancalter,  Pennfylvania. 

Daniel  Hunt,  Efq;  Attorney-general,  Bermuda. 

John  Huger,  Efq;   South-Carolina. 

Mr.  William  Hutching,  South-Carolina. 

Mr.  Dalzell  Hunter,  South  Carolina. 

Colonel  John  Hunter,  Gofport,  Virginia. 

Mr.  Jacob  Hyer,  Tavern  keeper,  Princeton,  New-Jerfey. 

Mr.  Nathaniel  Hyde,  Merchant,  New-York. 


I. 

John  Jacobs,  Efq;  Chefter  County,  Pennfylvania. 

The  Hon.  George  Jeffrey,   Efq;  Provincial  Treafurer  for  New-Hampfhire.. 

David  Jackfon,    A.B.  Philadelphia. 

John  Jay,  Efq;  Attorney  at  Law,  New- York. 

John  Jennings,  Efq;  of  the  General  Affembly,  Bermuda. 

Captain  John  Inglis,  of  his  Majefty's  armed  Schooner,   Sultana. 

Mr.  Samuel  Inglis,  Merchant,  Portfmouth,  Virginia. 

William  Ind,  Efq;   Farmingham,  Connecticut. 

David  Ingerfol,  Efq;  Milford,  Connecticut. 

David  Ingerfol,  jun.  Efq;  Great  Barrington,  MafTachufetts  Bay. 

The  Hon.  Hugh  Johnftone,  Efq;  Judge  of  Vice   Admiralty,  Rhode-Ifland. 

Gecrge  Johnftone,   Efq;  Lee  (burg,  Virginia. 

The  Hon.  Sir  William  Johnfon,  of  Johnfon-Hall,     New- York. 

Sir  John  Johnfon,  of  Johnfon-Hall,    New-York. 

Colonel  Guy  Johnfon,  of  Guy-Park,  New- York. 

Samuel  Jones,  Efq;  Attorney  at  Law,  New- York. 

John  Jones,  Efq;  Newcastle  County  on  Delaware. 

Mr.  Thomas  Jones,  jun.  Bucks  County,  Pennfylvania. 

Gabriel  Jones,  Efq;  Augufta  County,  Virginia.  i 

Mr.  Thomas  Jones,  jun.   Reading,  Pennfylvania. 

Mr.  Nathan  Jones,  Scrivener,  Philadelphia. 

Mr.  George  Ifherwood,  Scrivener,  Philadelphia. 

William  Judd,  Efq;  Barrifter  at  Law,  Farmingham,  Connecticut. 

K.     James 


SUBSCRIBERS. 


K. 

James  Keith,  Efq;  Clerk  of  Frederick  County,  Virginia. 

Benjamin  Kent,  Efq;   Barrifterat  Law,  Bofton. 

Mr.  George  Kennedy,  Merchant,  Philadelphia. 

Mr.  Maurice  Kennedy,  Baltimore. 

Mr.  Philip  Kendy,  Gent,  Barbadoes. 

Mr.  Peter  Kettletas,  Merchant,   New-York. 

Rev.  Abraham  Kettletas,  Jamaica,  Long-Ifland,  New-York. 

Mr.  William  Kilgour,   Saint  Mary'a  County,  Maryland. 

William  Killen  Efq;  Kent  County,  on  Delaware. 

Robert  Killen,  Efq;  Dover  on  Delaware. 

George  King,  Efq;  New-Hampfhire. 

Mr.  David  King,  Cumberland  County,  Pennfylvania. 

Benjamin  Kiflam,  Efq;  Attorney  at  Law,  New- York. 

Daniel  Kilfam,  Efq;  Attorney  at  Law,  Queen's  County,  New- York. 

Mr.  Samuel  Kirkbride,  Bucks  County  Pennfylvania. 

Henry  Knaller,   Efq;  Attorney-general,    Quebec. 

John  Coghill  Knapp,  Efq;  New-York. 

L. 

The  Hon.  John  Lawrence,  Efq;  one  of  the  Juftices    of  the  Supreme  Court  of 

the  Province,  Philadelphia. 
Lynford  Lardner,  Efq;   Philadelphia. 

Bryan  Lafferty,  Efq;  Attorney  at  Law,   Milftone,  New-Jerfey. 
Richard  Law,  Efq;  Barrifter  at  Law,  New-London. 
Mr.  John  Lamer,  jun.  Cordwainer,  New- York. 
James  Latimer,  Efq;  Newcaftle  County,  on  Delaware. 
Mr.  Jofeph  Lawrence,  Providence,  Rhode-Ifland. 
Mr.  Alexander  Lawfon,  Merchant,  Baltimore. 
Mr.  William  Laplain,  Bookfeller  and  Binder,  Philadelphia. 
Thomas  Learning,  Efq;  Ctipe  May,  New-Jerfey. 
Colonel  Jeremiah  Lee,  Efq;  Marblehead,  MafTachufetts  Bay. 
Corbin  Lee,  Efq;  Baltimore  County,  Maryland. 
Mr.  Mordecai  Lewis,   Merchant,  Philadelphia. 
Mr.  Thomas  Lewis,  Surveyor,  Augufta  County,  Virginia. 
Mr.  Jofeph  Lees,  Blockley,  Pennfylvania. 
Mr.  Tfaac  Leu,  Farmer,  Berkeley  County,  Virginia. 
Mr.  Ifaac  Lerue  Farmer,  Berkeley  County,  Virginia. 
Samuel  Levermore,  Efq;  Attorney-general,  New-Hampfliire, 

t  2  Jofeph 
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Jofeph  Leech,  Efq;  Newbern,  North-Carolina. 

Ezra  L'Hominedieu,  Efq;  Attorney  at  Law,  Suffolk  County,  New- York. 

Benjamin  Lighctoot,   Efq;   Reading,  Pennfylvania. 

Mr.  Charles  Lining,   South-Carolina. 

Peter  Van  Burgh  Livingfton,  Efq;.  New-York- 

John  Livingfton,  Efq;  New-York. 

Philip  Livingfton,  Efq;   New-York. 

James  Livingfton,  Efq;   Attorney  at  Law,  Dutchefs County,   New-York. 

Gilbert  Livingfton,  Efq;   Attorney  at  Law,  Dutchefs  County,  New  York. 

Walter  Livingfton,  Efq;  Attorney  at  Law,  near  Brunfwick,  New- Jerfey. 

William  Livingfton,   Efq; 

Robert  R.  Livingfton,  Efq;  one  of  the  Judges  of  the  Supreme  Court,  New  York. 

Mr.  Peter  Lloyd,  ftudent  ofLaw,  Philadelphia. 

Mr.  Hugh  Lloyd,  Miller,  near  Chefter,  Pennfylvania. 

James  Logan,  Efq;  Philadelphia. 

Mr.  Charles  Logan,  Merchant,  Philadelphia. 

Mr.  George  Logan,  Merchant,  Philadelphia. 

Mr.  Thomas  Long,  Merchant,  Eafton,  Pennfylvania. 

Mr.  Samuel  Loudon,   Bobkfeller  and  Ship  Chandler,  New- York,   2  fets.      . 

Rev.  David  Love,  A.  M.  Re£tor  of  St.  Allhallows,  Ann   Arundel  County, 
Maryland. 

Abraham  Lott,  Efq;  Treafurer  for  the  province  of  New- York. 

Ifaac  Low,  Efq;  New-York. 

Cornelius  Peter  Low,  Efq;  New- York. 

James  Lukens,  Efq;  Attorney  at  Law,  Philadelphia. 

The  ft on.  Benjamin  Lynde,  Efq;  Chief  Juflice  of  the  Maflachufelts  Bay. 

Waiter  Lyon,  Efq;  Attorney  at  Law,   Princefs  Anne  County,  Virginia. 

Peter  Lyons,  Efq;  Attorney  at  Law,  Hrnover  County,  Virginia. 

William  Lyon,  Efq;  Cumberland  County,  Pennfylvania. 


\ 


M. 


John  Magill,  Efq;  Attorney  at  Law,  Winchefter,    Virginia,  3  1  fets. 

Robert  Magaw,   £fq;  Attorney  at- Law,  Carlifle,  Pennfylvania. 

Mr.  William  Majiers,   Merchant,  Kenfington,   Pennfylvania. 

John  lytaiwell  Efq;  Philadelphia. 

Mr.  Robert  Macgill,    Bookfelleyg  and  Binder,  Philadelphia. 

Mr.  Hector  M aconae,    Merchant,   Dumfries,  Virginia. 

tThomas  Maddifen,   £iq;   Bote  ourt  County,  Virginia. 

M^ffrs.  SampfonanJ  George  Matthews*  Merchants,  Staunton,  Virginia. 

paptain  Thomas  MarGi  ill,   I  ir  k  of  Dunmore-County,  Virginia. 

fcaptaia  Thodxas.Mayo;  aaar  j-a-pfco,  Maryland. 

Reynold 


SUBSCRIBERS. 

Reynold  Mervin.  Efq;  Barrifter  at  Law,   Litchfield,  Connecticut. 

Silas  Marfli,  Efq;  of  Dutchefs,  Connecticut. 

Eleazer  Marter,  Efij;  Lyme,  Conne&icut. 

Mr.  William  Martin,  Gent.  Barbadoes. 

Elifaa  Marlh,  Efq-,  New-Hamplhire. 

Archibald  Macnul.  Efq;  South- Carolina. 

rfaac  Mansfield,  Efq;  Marblehead,  Maflachufetts  Bay. 

Benjamin  Marfton,  Efq;  Marblehead,  Maflachufetts  Bay. 

Theodore  Mam-ice  Efq;  Prothonotary  of  Neweaftle  on  Delaware. 

A.  Maclaine,  Efq;   Wilmington,  North- Carolina. 

Mr.  Donald  M'Lean,   Surgeon  to  the  100  Regiment,  New-York. 

Thomas  M-Vm,   Efq;  Attorney  at  Law,   Newcaftle  on  Delaware. 

Mr.  Robert  M'Crea,  near  Harris's- Ferry,  Pennfylvania. 

Mr.  Alexander  M'Mechan,  Merchant,  Baltimore,   17  lets. 

Captain  Alexander  M'Dougal,  Merchant,  New-York. 

Benjamin  MiKeffom,   Efq;   Attorney  at  Law,  New  York. 

Mr.  Thomas  M'Culloch,   Merchant,  Gofport,  Virginia. 

M'Donavan,  Efq;  Northampton  County,  Virginia. 

Major  Angus  M'Donald,  Frederick  County,  Virginia. 

Captain  Samuel  M'Dowel,  Augufta  County,   Virginia. 

John  M'Crea  Efq;  Attorney  at  Law,  Albany,  Province  of  New- York. 

Mr.  Stephen  M'Mitchell,  Merchant,  Newton,  Connecticut. 

Mr.  Malcolm  M*  Gurry,  Gent. 

William  M'Kinhy,  Efq;  Dobb's  County,  North-Carolina. 

Dr.  John  M'Kinley,   Efq;  Wilmington,  Pennfylvania. 

Mr.  Robert  M Kenzie,  Merchant,   Carlifle  Pennfylvania. 

Mr.  Matthew  M'Connell,   Cumberland  County,  Pennfylvania. 

Mr. 'Andrew M'Beath,   Cumberland  County,   Pennfylvania. 

Mr.  James  M'AIpine,   South-Carolina. 

Richard  M' William,   Efq;  one  of  the  Judges  of  the  Supream  Court  for  New- 
caftle on  Delaware. 

Samuel  Meredith,  Efq;  Philadelphia. 

Mr.  Ifaac  Melcher,  Merchant,  Philadelphia. 

Mr.  Reuben  Meriwether,  Gent.  Annapolis,  Maryland. 

Mr.  Jonah  Mentten,  Gent.  New-Hampfhire. 

Mr.  John  Meafe,  Merchant,  Philadelphia. 

Thomas  Mifflin,  Efq;   Philadelphia. 

Thomas  Mitchell,  jun.  Efq;  South-Carolina. 

Mr.  George  Mitchell,  Merchant,  Calvert  County,  Maryland. 

Mr.  Rofs  Mitchell,  Cumberland  County,  Pennfylvania. 
Rofewell  Mills,  Efq;  Eaft  Windfor,  Connecticut. 
Nathaniel  Miner,  Efq;   Stonington,  Connecticut. 
George  Miller,  Efq;  Dobbs  County^  North-Carolina, 

Mr.  John 
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Mr.  John  Miller,  Merchant,  New-port,  Rhode-Ifland,  8  fets. 

Robert  Miller,  Efq;  Carlifle,  Pennfylvania. 

Mr.  Richard  Miller,  jun.  Brookhaven,  Long-Ifland,  New-York. 

WilJiam  Henry  Mills,   Efq;  South-Carolina. 

Mr.  William  Millidge>  Surveyor  of  Morris  County,  New-Jerfey. 

Major  Thomas  Mor.crieff,  New-York. 

Daniel  Mowrey,  Efq;  Smithfield,   Rhode-Ifland. 

John  Montgomery,  Efq;   Carlifle,  Pennfylvania. 

Mr.  Thomas  Montgomery,   Merchant,  Philadelphia. 

Cleon Moore,  Efq;   Colchefter,    Virginia. 

Jacob  Moore,   Efq;   SufTex  County,   on  Delaware. 

The  Hon.  Charles  Morris,  Efq;  Affiltant  Judge  of  the  Superior    Court   at 

Halifax,  Nova-Scotia. 
Charles  Morris,  jun.  Efq;  Halifax,  Nova-Scotia. 
Lewis  Morris,   Efq;   Weftchefter,   New-York. 
Governeur  Morris,  Efq;  Attorney  at  Law,  New-York. 
Richard  Morris,  Efq;   Attorney  at  Law,  New-York. 
Robert  Morris,  Efq;  Hackinfack,  New-Jerfey. 
Mr.  Hans  Morrifon,   Cumberland  County,  Pennfylvania. 
Ifaac  Motte,  Efq;   South-Carolina. 
Jacob  Motte,  Efq;  South-Carolina. 
John  Morton,  Efq;   Chefter  County,  Pennfylvania. 
Mr.  John  Murdoch,  Bookfeller,  Carlifle,  Pennfylvania,  3  fets. 
George  Muirfon,  Efq;   Suffolk  County,  New- York. 
Mr.  William  Murray,  Merchant,  Philadelphia. 
Murray,  Merchant,   Philadelphia. 

N. 

Mr.  Ralph  Nailer,  Cumberland  County,  Peisnfylvania. 
Chriftian  Neale,  Efq;  Clerk  of  Craven  County,    North-Carolina. 
William  Nefbit,  Efq;  Attorney-general  of  Nova-Scotia. 

The  Hon.  Henry  Newton,  Efq;  Collector  of  the  Cuftoms,  Halifax,  Nova-Scotia. 
Roger  Newberry,  Efq;  Windfor,  Connecticut. 

William  Nicoll,  Efq:  Attorney  at  Law,    Suffolk  County,  New-York. 
Mr.  Thomas  Nixon,  Kent  County,  on  Delaware. 
George  Noarth,  Efq;  Attorney  at  Law,  Reading,   Pennfylvania. 
Meffrs.  Noel  and  Hazard,  Bookfellers,  New-York,   n  fets. 
Mr.  Ifaac  Norris,  Philadelphia. 

Benjamin  Noxon,  Efq;  Newcaftle  County  on  Delaware. 
Mr.  Belcher  Noyes,  Gent.  New-Providence,  Bahama  Ifland. 

O.  Doctor 


SUBSCRIBERS. 


O. 

Doctor  Jacob  Ogden,  Jamaica,   Long  Ifland,  New-York. 

Mr.  Peter  Ogilvie,  ftudent  of  Law,  New- York. 

Jofeph  Olden,  Efq;   Princeton,   New-Jerfey. 

Mr.  David  Olden,  Princeton,   New-Jerfey. 

James  Oliver,  Efq;  Cumberland  County,    Pennfylvania. 

The  Honourable  Andrew  Oliver    jun.  Efq;   one  of  the  Judges  of  the  Superior 

Court,  Salem,  MafTachufetts  Bay. 
David  Oliphant,   Efq;  South-Carolina. 
Mr.  John  Ord,   Notary  Public,  Philadelphia. 
Jofluia  Orne,  Efq;  Marblehead,   MafTachufetts  Bay. 
Mr.  Samuel  Orne,    iVerchant,   Salem,   Maflachafetts  Bay,   23  fets. 
Mr.   Daniel  Ofburn,  Sjuthold  Suffold  County,  New-York. 
Jofeph  Ottolenghe,  Efq;  Superintendant  of  the  Silk  Culture,  Georgia. 

P. 

The  Hon.  John  Page,  Efq;  of  Gloucefter,  Virginia. 

The  Hon.  William  Parker,  Efq;  one  of  the  Judges  of  the  Superior  Court  for 

New-Hampfhire. 
Samuel  Holden  Parfons,   Eiq;  Barrifter  at  Law,  Lyme,  Connecticut. 
Dr.  William  Paine,   Salem,  MafTachufetts  Bay. 
John  Pamor,  Efq;   South-Carolina. 
John  Parramore,  ftudent  of  Law,  Accomack,  Virginia. 
John  Park,  A.  B.  ftudent  of  Law,  Newcaftle  cm  Delaware. 
Oliver  Partridge,  Efq;  Hatfield,  MafTachufetls  Bay. 
John  Patton,  Efq;   Reading,  Pennfylvania. 
Mr.  Samuel  Patterfon,  Gent.  Newcaftle  on  Delaware. 
Elilha  Paine  Efq;  King's  Attorney  for  the  County  of  Windham,  and  Barrifter 

at  Law,  Prefton,  Connecticut. 
Francis  Pearce,    Efq;  of  the  Ifland  of  St.  Croix. 
The  Hon.  Daniel  Peirce,  Efq;  Portsmouth,,  New-Hampfhire. 
Edward  Pearfon,  Efq;  Attorney  at  Law,  New-Hampfhire. 
Mr.  Thomas  Pierce,  Gent.  Barbadoes. 
Mr.  Ifrael  Pemberton,    Merchant,  Philadelphia: 
Mr.  Jofeph  Pemberton.  Merchant,  Philadelphia. 
Edmund  Pendleton,  Efq;  Caroline  County,  Virginia. 
Philip  Pendleton,  Efq;  Berkley  County,  Virginia. 
Alexander  Perroneau,  jun.  Efq;  South-Carolina. 
Richard  Peters,  Efq;  Attorney  at  Law,   Philadelphia. 
Charles  Pettit,  Efq;  one  of  the  Matters  in  Chancery,  New-Jerfey. 

Charle? 
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Charles  Phelps,  Efq;   Slonington,   Connecticut. 

Thomas  Phepoe,  Efq;   South-Carolina. 

Colonel  John  Phillips,  Efq;  one  of  the  Juftices  of  the  Inferior    Court  for  the 
County  of  Rockingham,  New-Hampfhire. 

Dr.  Frederick  Phile*    Philadelphia. 

Philadelphia  Library  Company,   2  fets. 

Philadelphia   College  Library. 

The  Hon.  Benjamin  Pitman,  Efq;   Salem  MafiachufeUs  Bay. 

The  Hon.  William  Pitkin,  Efq;  one  of  the  Judges  of  the  Superior  Court  for 
C  onneclieut,  at  Stratford. 

George  Pitkin,  Efq;   Clerk  of  the  Superior  Court,  at  Hartford,  Connecticut. 

Jabez  Pitt,  Efq;  New  Kent  County,   Virginia. 

Mr.  Samuel  Pleafants,   Merchant,  Philadelphia. 

Mr.  Robert  Pleafants,  jun.  Merchant,  Virginia. 

Dr.  William  Plunket,   Efq;  Cumberland  County,  Pennfylvania. 

Mr.  William  Poole,  Wilmington. 

Edward  Pope,  Efq;  Attorney  at  Law,  Dartmouth,  Rhode-Ifland. 

John  Potts,  Efq;   Philadelphia. 

Samuel  Potts,  Efq;  Pottfgrove,   Pennfylvania. 

Jofeph  Potts,  Efq;  Weft  River,  Maryland. 

Mr   David  Potts,  Merchant,  Philadelphia. 

Mr.  James  Potts,   ftudent  of  Law,  Philadelphia. 

Elilha  Porter,  Efq;  Hadley,  New-Hampfhire. 

Mr.  James  Pollock,   Tavern-keeper,   Carlifle,  Pennfylvania. 

Captain  James  Potter,  Cumberland  County,  Pennfylvania. 

Dr.  Elifha  Poinfett,   South-Carolina. 

Francis  Pouffett,  Efq;  Weft-Florida. 

John  Pratt,  Efq;  Clerk  of  the  Affembly,  New-Providence,  Bahama- Ifland. 

Abraham  Pratt,  New-Providence,  Bahama-liland. 

Captain  Marcus  Prevooft,  New-Jerfey. 

Elilha  Price,   Efq;   Chefter  County,  Pennfylvania. 

John  Price,    Efq;  Reading,  Pennfylvania. 

Robert  Pringle,  Efq;  South  Carolina. 

Charles  Price,  jun.  Efq;  Examiner  and  Regifter  of  the  Court  of  Chanery, 

Georgia. 
Meflxs.  Purdie  and  Dixon,    Printers,  Williamfburgh,  Virginia,   24  fets. 
The  Rev.  Henry  Purcell,   South-Carolina. 
William  Pynchon,  Efq;  Barrifter  at  Law,   Salem,  Maflachufetts  Bay. 

Samuel  Quincy,  Efq;  Barrifter  at  Law>  Bofton. 

Edmund  Quincy,  Efq;  Barrifter  at  Law,  Boften. 

^"     ;  R.     Anthonv 


SUBSCRI  BERS. 

R. 

Anthony  Ramfay,  Efq;  Alexandria,  Virginia. 

John  Randle,  Efqj   Deputy  Secretary  and  Provolt  Marlhal  General  of    the 

I  (land  of  Bermuda. 
Dr.  Ifaac  Rand,  jun.    Boflon. 

John  Rapalje,  Efq;  King's  County,  Virginia. 

Mr.  John  Reily,  ftudent  of  Law,   Lancafter,   Pennfylvania. 

Mr.  John  Riely,  Bulllkin  Creek,  Berkeley  County,   Virginia. 
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Of     PUBLIC     WRONGS. 

Chapter  the  first. 

Of    the    NATURE    of  CRIMES;  and 
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E  are  now  arrived  at  the  fourth  and  laft  branch 
of  thefe  commentaries  ;  which  treats  of  public 
wrongs,  or  crimes  and  mifdemefnors.  For  we  may 
remember  that,  in  the  beginning  of  the  prece- 
ding volume*,  wrongs  were  divided  into  two  forts  or  fpecies; 
the  one  private,  and  the  other  public.  Private  wrongs,  which  are 
frequently  termed  civil  injuries,  were  the  fubjecr.  of  that  entire 
book  :  we  are  now  therefore,  laflly,  to  proceed  to  the  confide- 
ration  of  public  wrongs,  or  crimes  and  mifdemefnors ;  with 
the  means  of  their  prevention  and  punifhment.  In  the  purfuit 
of  which  fubjecr.  I  mall  conlider,  in  the  firft  place,  the  general 
nature  of  crimes  and  punifhments;  fecondly,  the  perfons  capable 
of  committing  crimes  ;  thirdly,  their  feveral  degrees  of  guilt, 
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as  principles  or  acceffcries;  fourthly,  the  feveral  fpecies  of 
crimes,  with  the  puniiTiment  annexed  to  each  by  the  law,  of 
England;  fifthly,  the  means  of  preventing  their  perpetration  ; 
and,  iixthly,  the  method  of  inflicting  thofe  pimifhments,  which 
the  law  has  annexed  to  each  feveral  crime  and  mifdernefnor. 

First,  as  to  the  general  nature  of  crimes  and  their  punifh- 
ment ,  the  difcuffion  and  adraeafureinent  of  which  forms  in 
every  country  the  code  of  criminal  law  ;  or,  as  it  is  more  ufually 
denominated  with  us  in  England,  the  doctrine  of  the  pleas  of 
the  crown :  fo  called,  becaufe  the  king,  in  whom  centers  the 
majefty  of  the  whole  community,  is  fuppofed  by  the  law  to  be 
thetperfon  injured  by  every  infraction  of  the  public  rights  be- 
longing to  that  community,  and  is  therefore  in  all  cafes  the  pro- 
per profecutor  for  every  public  ofienceb. 

The  kncwlcge  of  this  branch  of  jurifprudence,  which 
teaches  the  nature,  extent,  and  degrees  of  every  crime,  and 
adjufls  to  it  it's  adequate  and  neceffary  penalty,  is  of  the  utmoft 
importance  to  every  individual  in  the  Hate.  For  (as  a  very  great 
mailer  of  the  crown  law  c  has  obferved  upon  a  fimilaroccafion) 
no  rank  or  elevation  in  life,  no  uprightnefs  of  heart,  no  pru- 
dence or  circumfpection  of  conduct,  mould  tempt  a  man  to 
conclude,  that  he  may  not  at  fome  time  or  other  be  deeply  in- 
terefted  in  thefe  refearches.  The  infirmities  of  the  belt  among 
us,  the  vices  and  ungovernable  paflions  of  others,  the  inflahi- 
lity  of  all  human  affairs,  and  the  numbcrlefs  unforefeen  events, 
which  the  compafs  of  a  day  may  bring  forth,  will  teach  us 
(upon  a  moment's  reflection)  that  to  know  with  precifion  what 
the  laws  of  our  country  have  forbidden,  and  the  deplorable 
confequences  to  which  a  wilful  difobedience  may  expofe  us,  is 
a  matter  of  univerfal  concern. 

In   proportion  to   the  importance  of  the  criminal  law,  ought, 
alfo  to  be  the  care  and  attention  of  the  legiflature  in  properly 
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forming  and  enforcing  it.  It  mould  be  founded  upon  principles 
that  are  permanent,  uniform,  and  univerfal ;  and  always  con- 
formable to  the  dictates  of  truth  and  juflice,  the  feelings  of 
humanity,  and  the  indeliable  rights  of  mankind :  though  it 
ibmetimes  (provided  there  be  no  tranfgreffion  of  thefe  eternal 
boundaries)  may  be  modified,  narrowed,  or  enlarged,  accord- 
ing to  the  local  or  occasional  iieceffities  of  the  ftate  which  it  is 
meant  to  govern.  And  yet,  cither  from  a  want  of  attention  to 
thefe  principles  in  the  firtl  concoction  of  the  laws,  and  adopting 
in  their  {lead  the  impetuous  dictates  of  avarice,  ambition,  and 
revenge  ;  from  retaining  the  difcordant  political  regulations, 
which  fucccflive  conquerors  or  factions  have  eftablifhed,  in  the 
various  revolutions  of  government ;  from  giving  a  lafting  effi- 
cacy to  fanciions  that  were  intended  to  be  temporary,  and  made 
(as  lord  Eacon  exprefles  it)  merely  upon  the  fpur  of  the  occafion  ; 
or  from,  laftly,  too  haftily  employing  fuch  means  as  are-  greatly 
difproportionate  to  their  end,  in  order  to  check  the  progrefs  of 
f.) me  very  prevalent  offence;  from  fome,or  from  all,of  thefe  caufes 
it  hath  happened,  that  the  criminal  law  is  in  every  country  of 
Europe  more  rude  and  imperfect  than  the  civil.  I  mail  not  here 
enter  into  any  minute  enquiries  concerning  the  local  conftitutions 
of  other  nations ;  the  inhumanity  and  miflaken  policy  of  whicb 
have  been  fufficiently  pointed  out  by  ingenious  writers  of  their 
ownd.  But  even  with  us  in  England,  where  our  crown-law  is 
withjuftice  fuppofed  to  be  more  nearly  advanced  to  perfection  ; 
where  crimes  are  more  accurately  defined,  and  penalties  lets 
Xincertain  and  arbitrary  ;  where  all  our  accufations  are  public, 
and  our  trials  in  the  face  of  the  world  ;  where  torture  is  un- 
known, and  every  delinquent  is  judged  by  fuch  of  his  equals, 
againft  whom  he  can  form  no  exception  nor  even  a  perfonal 
diflike  ; — even  here  we  mall  occafionally  find  room  to  remark 
fome  particulars,  that  feem  to  want  revifion  and  amendment. 
Thefe  have  chiefly  arifen  from  too  fcrupulous  an  adherence  to 
fome  rules  of  the  antient  common  law,  when  the  reafons  have 
seafed  upon  which  thofe  rules  were  founded  5  from  not  repeal- 
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ing  fuch  of  the  old  penal  laws  as  are  either  obfolete  or  abfurd ; 
and  from  too  little  care  and  attention  in  framing  and  palling 
new  ones.     The  enacting  of  penalties,  to  which  a  whole  nation 
Jhall  be  fubjecl,  ought  not  to  be  left  as  a  matter  of  indifference 
to  the  paflions  or  interefts  of  a  few,   who  Upon  temporary  mo- 
tives may  prefer  ot  fupport  fuch  a  bill ;  but  be  calmly  and  ma- 
turely conlldered  by  perfons,  who  know  what  provifion  the  laws 
has  already  made  to  remedy  the  mifchief  complained  of,  who 
can  from  experience  forefee  the  probable  confequences  of  thofe 
which  are  now  propofed,  and  who  will  judge  without  pafiion 
or  prejudice  how  adequate  they  are  to  the  evil.    It  is  never  ufual 
in  the  houfe  of  peers  even  to  read  a  private  bill,  which  may 
affect  the  property  of  an  individual,  without  firft  referring  it  to 
ibme  of  the  learned  judges,  and  hearing  their  report  thereon6. 
Andfurely  equal  precaution  is  neceffary,  when  laws  are  to  be 
eftablifhed,    which   may   affect   the  property,   the  liberty,    and 
perhaps  even  thelives,  of  thoufands.   Had  fuch  a  reference  taken 
place,  it  is  impoflible  that  in  the  eighteenth  century  it  could 
ever  have  been  made  a  capital  crime,  to  break  down  (however 
malicioufly)  the  mound  of  a  iifhpond,  whereby  any  fifii  mall 
efcape  j  or  to  cut  down  a  cherry  tree  in  an   orchards     Were 
even  a  committee  appointed  but  once  in  an  hundred  years  to  re- 
vife  the  criminal  law,  it  could  not  have  continued  to  this  hour 
a  felony  without  benefit  of  clergy,  to  befeen  for  one  month  in 
the  company  of  perfons  who  call    themfelves,   or  are  called, 
Egyptians8. 

I  t  is  true,  that  thefe  outrageous  penalties,  being  feldom  or 
never  inflicted,  are  hardly  known  to  be  law  by  the  public  : 
but  that  rather  aggravates  the  mifchief,  by  laying  a  fnare  for 
the  unwary.  Yet  they  cannot  but  occur  to  the  obfervation  of 
any  one,  who  hath  undertaken  the  talk  of  examining  the  great 
outlines  of  the  Englifh  law,  and  tracing  them  up  to  their 
principles  :  and  it  is  the  duty  of  fuch  a  one  to  hint  them  with 
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decency  to  thofe,  whofe  abilities  and  ftations  enable  them  to 
apply  the  remedy.  Having  therefore  premifed  this  apology  for 
fome  of  the  enfuing  remarks,  which  might  otherwifc  feem  to 
favour  of  arrogance,  I  proceed  now  to  confider  (in  the  firft 
place)  the  general  nature  of  crimes. 

I.  A  crime,  or  mifdemefnor,  is  an  act  committed,  or 
omitted,  in  violation  of  a  public  law,  either  forbidding  or  com- 
manding it.  This  general  definition  comprehends  both  crimes 
and  mifdemefnors ;  which,  properly  fpeaking,  are  mere  fyno- 
nymous  terms :  though,  in  common  ufage,  the  word  "  crimes" 
is  made  to  denote  fuch  offences  as  are  of  a  deeper  and  more  a- 
trocious  dye ;  while  fmaller  faults,  and  omiffions  of  lefs  confe- 
quence,  are  comprized  under  the  gentler  name  of  "  mifde- 
"  mefnors"  only. 

The  diflinction  of  public  wrongs  from  private,  of  crimes 
and  mifdemefnors  from  civij  injuries,  feems  principally  to  con- 
fift  in  this :  that  private  wrongs,  or  civil  injuries,  are  an  in- 
fringement or  privation  of  the  civil  rights  which  belong  to  in- 
dividuals, confidered  merely  as  individuals  ;  public  wrongs,  or 
crimes  and  mifdemefnors,  are  a  breach  and  violation  of  the  pub- 
lic rights  and  duties,  due  to  the  whole  community,  confidered 
as  a  community,  in  it's  focial  aggregate  capacity.  As  if  I  de- 
tain a  field  from  another  man,  to  which  the  law  has  given  him 
a  right,  this  is  a  civil  injury,  and  not  a  crime  ;  for  here  only 
the  right  of  an  individual  is  concerned,  and  it  is  immaterial  to 
the  public,  which  of  us  is  in  poffeffion  of  the  land  :  but  trea- 
fon,  murder,  and  robbery  are  properly  ranked  among  crimes  ; 
fince,  befides  the  injury  done  to  individuals,  they  ftrike  at  the 
very  being  of  fociety  ;  which  cannot  poflibly  fubfifl,  where  ac- 
tions of  this  fort  are  fuffered  to  efcape  with  impunity. 

In  all  cafes  the  crime  includes  an  injury:  every  public  of- 
fence is  alfo  a  private  wrong,  and  fomewhat  more ;  it  affects 
the  individual,   and  it  likewife  affects  the  community.     Thus 
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treafon  in  imagining  the  king's  death  involves  in  it  confpiracy 
againft  an  individual,  which  is  alfo  a  civil  injury :  but  as  this 
fpecies  of  treafon  in  it's  confequences  principally  tends  to  the 
diffolution  of  government,  and  the  deftruction  thereby  of  the 
order  and  peace  of  fociety,  this  denominates  it  a  crime  of  the 
higheft  magnitude.     Murder  is  an  injury  to  the  life  of  an  indi- 
vidual ;  but  the  law  of  fociety  confiders    principally  the  lofy 
which  the  Hate   fuftains  by  being  deprived  of  a  member,  and 
the  pernicious  example  thereby  fet,  for  others  to  do  the  like. 
Robbery  may  be  confidered  in  the  fame  view  :  it  is  an  injury  to 
private  property  ;  but,  were  that  all,  a  civil  fatisfaclion  in  da- 
mages might  atone  for  it:   the  public  mifchief  is  the  thing,  for 
the  prevention  of  which  our  laws  have  made  it  a  capital  offence. 
In  thefe  grofs  and  atrocious  injuries  the  private  wrong  is  fwal-,, 
lowed  up  in  the  public  :  we  feldom  hear  any  mention  made  of 
fatisfaction  to  the  individual ;  the  fatisfaction  to  the  community 
being  fo  very  great.      And  indeed,  as  the  public  crime  is  not 
otherwife  avenged  than  by  forfeiture  of  life  and  property,  it  is 
impoffible  afterwards  to  make  any  reparation  for  the  private 
wrong ;  which  can  only  be  had  from  the  body  or  goods  of  the 
aggreffor.     But  there  are  crimes  of  an  inferior  nature,  in  which 
the  public  punifhment  is  not  fo  fevere,   but  it  affords  room  for 
a  private  compenfation  alfo  :  and  herein  the  diftinction  of  crimes 
from  civil  injuries  is  very  apparent.     For  inftance  ;  in  the  cafe 
of  battery,  or  beating  another,  the  aggreffor  may  be  indicted 
for  this  at  the  fuit  of  the  king,  for  difturbing  the  public  peace, 
and  be  punifhed  criminally  by  fine  and  imprifonment :  and  the 
party   beaten   may  alfo  have  his    private    remedy  by   action 
of  trefpafs  for  the  injury,  which  he  in  particular  fuftains,  and 
recover  a  civil  fatisfaction  in  damages.     So  alfo,  in   cafe  of  a 
public  nufance,  as  digging    a  ditch  acrofs  a  highway,  this  is 
punifhable  by  indictment,  as  a  common  offence  to  the  whole 
kingdom  and  all  his  majefty's  fubje&s :   but  if  any  individual 
fuftains  any  fpecial  damage  thereby,  as  laming  his  horfe,  break- 
ing his  carnage,  or  the  like,  the  offender  may  be  compelled  to 
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make  ample  fatisfaction,   as  well  for  the  private  injury,   as  fdt 
the  public  wrong. 

Upon  the  whole  we  may  obferve,  that  in  taking  cognizance 
of  all  wrongs,  or  unlawful  acts,  the  law  has  a  double  view : 
viz.  not  only  to  redrefs  the  party  injured,  by  either  reftoring  to 
him  his  right,  if  poffible ;  or  by  giving  him  an  equivalent ;  the 
manner  of  doing  which  was  the  object  of  our  enquiries  in  the 
preceding  book  of  thefe  commentaries  :  but  alfo  to  fecure  to 
the  public  the  beneiit  of  fociety,  by  preventing  or  punifhing 
every  breach  and  violation  of  thofe  laws,  which  the  fovereign 
power  has  thought  proper  to  eftablifh,  for  the  government  and 
tranquillity  of  the  whole.  What  thofe  breaches  are,  and  how 
prevented  or  punifhed,  are  to  be  confidered  in  the  prefent  book. 

II.  The  nature  of  crimes  and  mifdemefnors  in  general  being 
thus  afcertained  and  diftinguifhed,  I  proceed  in  the  next  place 
toconiider  the  general  nature  of  ■punijbments  :  which  are  evils  or 
inconveniences  coafequent  upon  crimes  and  mifdemefnors  ;  be- 
ing devifed,  denounced,  and  inflicted  by  human  laws,  in  con- 
iequence  of  difobedience  or  mifbehaviour  in  thofe,  to  regulate 
whofe  conduct  fuch  laws  were  refpectively  made.  And  herein 
we  will  briefly  consider  the  -power,  the  end,  and  the  me  a  fur  e  of 
human  punilliment. 

1.  As  to  the  power  of.  human  punifhment,  or  the  right  of 
the  temporal  legiilator  to  inflict  difcretionary  penalties  for  crimes 
and  mifdemefnors'1.  It  is  clear,  that  the  right  of  punilhing 
crimes  againft  the  law  of  nature,  as  murder  and  the  like,  is  in 
aftate  of  mere  nature  veiled  in  every  individual.  For  it  muft 
be  veiled  in  fomebody  ;  otherwife  the  laws  of  nature  would  be 
vain  and  fruitlefs,  if  none  were  empowered  to  put  them  in 
execution  :  and  if  that  power  is  veiled  in  any  one,  it  mull  alio 
be  veiled  in  all  mankind \  fince  all  are  by  nature  equal.  Whereof 
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the  firft  murderer  Cain  was  fo  fenfible,  that  we  find  him  '  ex- 
prefling  his  apprehenfions,  that  whoever  Ihould  find  him  would 
flay  him.  In  a  flate  of  fociety  this  right  is  transferred  from  in- 
dividuals,^ the  fovereign  power  ;  whereby  men  are  prevented 
from  being  judges  in  their  own  caufes,  which  is  one  of  the 
evils  that  civil  government  was  intended  to  remedy.  Whatever 
power  therefore  individuals  had  of  punifhing  offences  againft  the 
law  of  nature,  that  is  now  vefted  in  the  magiftrate  alone;  who 
bears  the  fword  of  juftice  by  the  confcntof  the  whole  commu- 
nity. And  to  this  precedent  natural  power  of  individuals  rnuft 
be  referred  that  right,  which  fome  have  argued  to  belong  to 
every  Hate,  (though,  in  fact,  never  exercifed  by  any)  of  punifh- 
ing  not  only  their  own  fubje&s,  but  alfo  foreign  embaffadors, 
even  with  death  itfelf;  in  cafe  they  have  offended,  not  indeed 
againft  the  municipal  laws  of  the  country,  but  againfl  the  di- 
vine laws  of  nature,  and  become  liable  thereby  to  forfeit  their 
lives  for  their  guiltk. 

A  s  to  offences  merely  againft  the  laws  of  fociety,  which  are 
only  mala  prohibita,  and  not  mala  in  fe ;  the  temporal  magif- 
trate is  alfo  empowered  to  inflict  coercive  penalties  for  fuch 
tranfgrefiions :  and  this  by  the  confent  of  individuals  ;  who,  in 
forming  iocieties,  did  either  tacitly  or  exprefsly  inveft  the  fove- 
reign power  with  a  right  of  making  laws,  and  of  enforcing 
obedience  to  them  when  made,  by  exercifing,  upon  their  non- 
obfervance,  feverities  adequate  to  the  evil.  The  lawfulnefs 
therefore  of  punifhing  fuch  criminals  is  founded  upon  this  prin- 
ciple, that  the  law  by  which  they  fuffer  was  made  by  their  own 
confent ;  it  is  a  part  of  the  original  contract  into  which  they  en- 
tered, when  firft  they  engaged  in  fociety;  it  was  calculated  for, 
and  has  long  contributed  to,  their  own  fecurity. 

This  right  therefore,  being  thus  conferredby  univerfal  con- 
fent, gives  to  the  ftate  exactly  the  fame  power,  and  no  more, 
over  all  it's  members,  as  each  individual  member  had  naturally 
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over  himfelf  or  others.     Which   has  occafioned  fomc  to  doubt, 
how  far  a  human  legiilature  ought  to  infiid  capital  punimments 
for  fofitive  offences  ;  offences  ag'-unft  the  municipal   law  only, 
and  not  againft  the  law  of  nature;  fince  no   individual  has,  na- 
turally,  a  power  of  inflicting  death  upon  himfelf   or  others  for 
actions  in  themfelves  indifferent.     With  regard  to  offences  mala 
infe,  capital  puniihments  are  in  fome  inftances  inflicted  by  the 
immediate  command  of  God  himfelf  to  all  mankind  ;  as,  in  the 
cafe  of  murder,  by  the  precept  delivered  to  Noah,  their,com- 
mon  anceftor  and  reprefentative1,  "  whofo  Iheddeth  man's  blood, 
"  by  man  lhall  his  blood  be  filed."  In  other  inftances  they  are 
inflicted  after  the  example  of  the  creator,  in  his  pofitive  code  of 
laws  for  the  regulation  of  the  Jewifh  republic  ;  as  in  the  cafe  of 
the  crime  againft  nature.  But  they  are  foinetimes  inflicted  with- 
out fuch   exprefs  warrant  or  example,  at  the  will  and  discretion 
of  the  human  legiilature  ;  as  for   forgery,   for  theft,  and  forne- 
times  for   offences  of  a   lighter  kind.      Of  thele  we  are  princi- 
pally  to  fpeak  :  as  thefe  crimes    are,  none  of  them,  offences 
^gainft  natural,   but  Only  againft  ibcial,   rights;  not  even  theft 
itfelf,  unlefs  it  be  accompanied  with  violence  to  one's  hOufe  or 
perfon  :   all  others  being  an  infringement   of  that  right  of  pro- 
perty,   which,  as  we  have   formerly  feenm,   owes  it's  origin  not 
to  "the  law  of  nature,   but  merely  to  civil  fociety. 

Th  e  practice  of  inflicting  capital  punifhments,  for  offences  of 
human  inftitution,  is  thus  juftified  by  that  great  and  good  man, 
fir  Matthew  Hale":  "  when  offences  grow  enormous,  frequent, 
"  and  dangerous  to  a  kingdom  or  ftate,  deftru&ive  or  highly 
<:  pernicious  to  civil  focieties,  and  to  the  great  infecurity  and 
"  danger  of  the  kingdom  or  it's  inhabitants,  fevere  punifhment 
"  and  even  death  itfelf  is  neceffary  to  be  annexed  to  laws  in 
"  many  cafes  by  the  prudence  of  law-givers."  It  is  therefore  the 
enormity,  or  dangerous  tendency,  of  the  crime,  that  alone  can 
warrant  any  earthly  legiilature  in  putting  him  to  death  that 
Vol.  IV.  B  commits 
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commits  it.  .  It  is  not  it's  frequency  only,  or  the  difficulty  of 
otherwife  preventing  it,  that  will  excufe  our  attempting  to  pre- 
vent it  by  a  wanton  effufion  of  human  blood.     For,    though  the 
end  of  punifhment  is  to  deter  men  from  offending,  it  never  can 
follow  from  thence,  that  it  is  lawful  to  deter  them  at  any  rate 
and  by  any  means;  fince  there  may  be  unlawful  methods  of  en- 
forcing obedience  even  to  the  jufteft  laws.     Every   humane  le- 
giilator  will  be  therefore  extremely  cautious  of  eftabliming  laws 
that  inflict    the  penalty  of  death,  efpecially    for  flight  offences, 
or  fuch  as  are  merely  pofitive.     He  will  expect  a  better  reafon 
for  his  fo  doing,  than  that  Icofe  one  which  generally  is  given  ; 
that  it  is  found  by  former  experience,  that  no  lighter  penalty  will 
be  effectual.     For  is  it  found  upon  farther  experience,  that  ca- 
pital punifhments  are  more  effectual  ?  Was 'the  vaft  territory  of 
all  the  Ruffias  worfe  regulated  under   the  late  emprefs   Eliza- 
beth, than  under  her  more  fanguinary  predeceffors  ?  Is  it  now, 
under  Catherine  II,  lefs  civilized,  lefs  fecial,  lefs  fecure  ?  And 
yet  we  are  aflured,  that  neither  of  thefe  illuflrions  princeffes 
have,  throughout  their  whole  adminiftration,  inflicled  the  pe- 
nalty of  death  :  anc  the  latter  has,  upon    full  perfuafion  of  it's 
being  ufelefs,  nay  even  pernicious,  given  orders    for  abolifh- 
in^  it  entirely  throughout  her  extenfive  dominions0.     But  in- 
deed, were  capital  punishments  proved  by  experience  to  be  a 
fure  and  effectual  remedy,  that  would  not  prove  the  neceflity 
(upon  which  the  juflice   and  propriety   depend)  of  inflicting 
them  upon    all  occafions  when    other  expedients    fail.     I  fear 
this  reafoning  would  extend  a  great  deal  too  far.     For   inftance, 
the  damage  done  to  our  public  roads  by  loaded  waggons  is 
univerfally  allowed,  and  many   laws  have  been  made  to  pre- 
vent it ;  none  of  which  have  hitherto  proved  -  effectual.     But 
it  does  not  therefore  follow,  that  it  would  be  juft    for  the  le- 
giflature  to  inflict  death  upon  every  obftinate  carrier,  who  de- 
feats or  eludes  the  provifions    of  former  ftatutes.     Where   the 
evil  to    be  prevented  is  not   adequate     to  the  violence  of  the 
preventive,  a  fovereign  that  thinks  ferioufly    can   never  juftify 
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fuch  a  law  to  the  dictates  of  confcience  and  humanity.  To  died 
the  blood  of  our  fellow  creature  is  a  matter  that  requires  the 
greateft  deliberation,  and  the  fuileft  conviction  of  our  own  au- 
thority :  for  life  is  the  immediate  gift  of  God  to  man  ;  which 
neither  he  can  refign  ,  nor  can  it  be  taken  from  him,  unlefs  by 
the  command  or  permiflion  of  him  who  gave  it ;  either  exprefsly 
revealed,  or  collected  from  the  laws  of  nature  or  fociety  by  clear 
and  indifpu  table  demonflration, 

1  would  not  be  underflood  to  deny  the  right  of  the  legiHa- 
ture  in  any  country  to  inforce  it's  own'  laws  by  the  death  of 
the  tranfgreffor,  though  perfons  of  fome  abilities  have  doubted 
it ;  but  only  to  fuggeft  a  few  hints  for  the  confideration  of  fuch 
as  are,  or  may  hereafter  become,  legiilators.  When  a  queftiou 
arifes,  whether  death  may  be  lawfully  inflicted  for  this  or  that 
tranfgrefTioPs  the  wifdom  of  the  laws  rauft  decide  it :  and  to 
this  public  judgment  or  decifion  all  private  judgments  mud 
fubmit ;  eife  there  is  an  end  of  the  firft  principle  of  all  fociety 
and  government.  The  guilt  of  blood,  if  any,  rauft  lie  at  their 
doors,  who  mifmterpret  the  extent  of  their  warrant ;  and  not 
at  the  doors  of  the  fubjeel:,  who  is  bound  to  receive  the  inter- 
pretations, that  are  given  by  the  fovereign  power. 

2.  As  to  the  end,  or  final  caufe  of  human  punifliments. 
This  is  not  by  way  of  atonement  or  expiation  for  the  crime 
committed;  for  that  mud  be  left  to  thejuft  extermination  of 
the  fupreme  being :  but  as  a  precaution  againft  future  offences 
of  the  fame  kind.  This  is  effected  three  ways :  either  by  the 
amendment  of  the  offender  himfelf ;  for  which  purpofe  all  cor- 
poral punifliments,  fines,  and  temporary  exile  or  imprifonment 
are  inflicted  :  or,  by  deterring  others  by  the  dread  of  his  ex- 
ample from  offending  in  the  like  way,  "  ut  poena  (as  Tullyp 
ct  expreffes  it)  ad  paucos,  metus  ad  omnes  ferveniat ;"  which 
gives  rife  to  all  ignominious  punifliments,  and  to  fuch  execu- 
tions of  juftice  as  are  open  and  public:  or,  laftly,  by  depriving 
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the  party  injuring  of  the  power  to  do  future  mifchief ;  which 
is  effected  by  either  putting  him  to  death,  or  condemning 
him  to  perpetual  confinement,  flavery,  or  exile.  The  fame  one 
end,  of  preventing  future  crimes,  is  endeavoured  to  be  anfwered 
by  each  of  thefe  three  fpecies  of  punifliment.  The  public  gains 
equal  fecurity,  whether  the  offender  himfelf  be  amended  by 
wholfome  correction,  or  whether  he  bedifabled  from  doing  any 
farther  harm  :  and  if  the  penalty  fails  of  both  thefe  effects,  as 
it  may  do,  ftill  the  terror  of  his  example  remains  as  a  warning 
to  other  citizens.  The  method  however  of  inflicting  punifti- 
ment  ought  always  to  be  proportioned  to  the  particular  purpofe 
it  is  meant  to  ferve,  and  by  no  means  to  exceed  it :  therefore 
the  pains  of  death,  and  perpetual  diiability  by  exile,  flavery,  or 
imprifonment,  ought  never  to  be  inflicted,  but  when  the  of- 
fender appears  incorrigible  :  which  may  be  collected  either  from 
a.  repetition  of  minuter  offences  ;  or  from  the  perpetration  of 
fome  one  crime  of  deep  malignity,  which  of  itfelf  demonfhates 
a  difpofition  without  hope  or  probability  of  amendment :  and 
in  fuch  cafes  it  would  be  cruelty  to  the  public,  to  defer  the  pu- 
nifliment of  fuch  a  criminal,  till  he  had  an  opportunity  of  re=- 
peating  perhaps  the  worft  of  villainies. 

3.  As  to  the  measure  of  human  puniihmcnts.  From  wha£ 
has  been  obferved  in  the  former  articles  we  may  collect,  that 
the  quantity  of  punifhr  mt  can  never  be  abfolutely  determined 
by  any  fcanding  invariable  rule ;  but  it  muft  be  left  to  the  arbi- 
tration of  the  legiflature  to  i  .ukT:  fuch  penalties  as  are  warranted 
by  the  laws  of  nature  and  fociety,  and  fuch  as  appear  to  be  the 
"beft  calculated  to  anfwer  the  end  of  precaution  againft  future 
offences. 

Hence  it  will  be  evident,  that  what  fome  have  fo  highly 
extolled  for  its  equity,  the  lex  talioms  or  law  of  retaliation,  can 
never  be  in  all  cafes  an  adequate  or  permanent  rule  of  punifli- 
ment. In  fome  cafes  indeed  it  feems  to  be  dictated  by  natural 
reafon  j  as  in  the  cafe  of  confpiracies  to  do  an  injury,  or  falfe 
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accufations  of  the  innocent :  to  which  we  may  add  that  law  of 
the  jews  and  Egyptians,  mentioned  by  Jofephus  and  Diodorus 
Siculus,  that  whoever  without  fufticient  caufe  was  found  with 
any  mortal  poifon  in  his  cuftody,  mould  himfelf  be  obliged  to 
take  it.  But,  in  general,  the  difference  of  perfons,  place,  time, 
provocation,  or  other  circumflances,  may  enhance  or  mitigate 
die  offence  ;  and  in  fnch  cafes  retaliation  can  never  be  a  proper 
meafure  of  juftice.     If  a  nobleman  ftrikes  a  peafant,  all  man* 
kind  will  fee,  that  if  a  court  of  juftice  awards  a  return  of  the 
blow,  it  is  more  than  a  juft  compenfation.     On  the  other  hand, 
retaliation  may  fometimes  be  too  eafy  a  fentence  ;  as,  if  a  man 
malicioufly  mould  put  out  the  remaining  eye  of  him  who  had 
loft  one  before,  it  is  too  llight  a  punifhment  for  the  maimer  to 
lofe  only,  one  of  his :  and  therefore  the  law  of  the  Locrians, 
which  demanded  an  eye  for  an  eye,  was  in  this  inftance  judi- 
ciouily  altered  ;  by  decreeing,  in  imitation  of  Solon's  lawsq,  that 
he  who  ftruck  out  the  eye  of  a  one-eyed  man,  fhould  lofe  both 
his  own  in  return.     Befides,  there  are  very  many  crimes,  that 
will  in  no  fhape  admit  of  thefe  penalties,  without  manifeft  ab- 
surdity and  wickednefs.      Theft  cannot  be  punifhed  by  theft, 
defamation  by  defamation,  forgery  by  forgery,  adultery  by  adul- 
tery, and  the  like.     And  we  may  add,    that  thofe    inftances, 
wherein  retaliation  appears  to  be  ufed,   even  by  the  divine  au- 
thority, do  not  really  proceed  upon  the  rule  of  exact  retribu- 
tion, by  doing  to  the  criminal  the  fame  hurt  he  has  done  to  his 
neighbour,  and  no  more ;  but  this  correfpondence  between  the 
crime  and  punifhment  is  barely  a  confequence  from  fome  other 
principle.      Death  is  ordered  to  be  punimed  with  death ;   not 
becaufe  one  is  equivalent  to  the  other,  for  that  would  be  expia- 
tion, and  not  punifhment.     Nor  is  death  always  an  equivalent 
for  death :  the  execution  of  a  needy  decripid  affaftin  is  a  poor 
fatisf  action  for  the  murder  of  a  nobleman  in  the  bloom  of  his 
youth,  and  full  enjoyment  of  his  friends,  his  honours,  and  his 
fortune.     But  the  reafon  upon  which  this  fentence  is  grounded 
feems  to  be,  that  this  is  the  higheft  penalty  that  man  can  inflict, 
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and  tends  rnoft  to  the  fecurity  of  the  world  ;  by  removing  one 
murderer  from  the  earth,  and  fetting  a  dreadful  example  to  de- 
ter others  :  fo  that  even  this  grand  inftance  proceeds  upon  other 
principles  than  thofeof  retaliation.  And  truly,  if  any  meafure 
of  punifhment  is  to  be  taken  from  the  damage  fuftained  by  the 
fufferer,  the  punifhment  ought  rather  to  exceed  than  equal  the 
injury :  fince  it  feems  contrary  to  reafon  and  equity,  that  the 
guilty  (if  convicted)  mould  fuffer  no  more  than  the  innocent 
has  done  before  him  ;  efpecially  as  the  fufFering  of  the  innocent 
is  paft  and  irrevocable,  that  of  the  guilty  is  future,  contingent, 
and  liable  to  be  efcapcd  or  evaded.  With  regard  indeed  to 
crimes  that  are  incomplete,  which  confift  merely  in  the  inten- 
tion, and  are  not  yet  carried  into  act,  as  confpiracies  and  the 
like  ;  the  innocent  has  a  chance  to  friill  rate  or  avoid  the  villainy, 
as  the  confpirator  has  alfo  a  chance  to  efcape  his  punifhment : 
and  this  may  be  one  reafon  why  the  lex  kil'wnis  is  more  proper 
to  be  infiicled,  if  at  all,  for  crimes  that  confilt  in  intention,  than 
forfuch  as  are  carried  into  act.  It  fecrns  indeed  confonant  to 
natural  reafon,  and  has  therefore  been  adopted  as  a  maxim  by 
feveral  theoretical  writers'",  that  the  punifhment,  due  to  the 
crime  of  which  one  falfely  accufes  another,  mould  be  infiicled 
on  the  perjured  informer.  Accordingly,  when  it  was  once  at- 
tempted to  introduce  into  England  the  law  of  retaliation,  it  was 
intended  as  a  punifhment  for  fuch  only  as  preferred  malicious 
accufations  againft  others ;  it  being  enacted  by  ftatute  37  Edw. 
III.  c.  18.  that  fuch  as  preferred  any  fuggeftioES  to  the  king's 
great  council  mould  put  in  fureties  of  taliation  ;  that  is,  to  incur 
the  fame  pain  that  the  other  mould  have  had,  in  cafe  the 
fuggeftion  were  found  untrue.  But,  after  one  year's  experience, 
this  punifhment  of  taliation  was  rejected,  and  imprifonment 
adopted  in  it's  fleads. 

But  though  from  what  has  been  faid  it  appears,  that  there 
cannot  be  any  regular  or  determinate  method  of   rating  the 
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quantity  of  punifhments  for  crimes,  by  any  one  uniform  rule; 
but  they  muft  be  referred  to  the  will  and  difcretion  of  the  le- 
giflative  power:  yet  there  are  fome  general  principles,  drawn 
from  the  nature  and  circumftances  of  the  crime,  that  maybe 
of  fome  afliftance  in  allotting  it  an  adequate  punifhment. 

As,  firft,  with  regard  to  the  objeft  of  it :  for  the  greater  and 
more  exalted  the  object  of  an  injury  is,  the  more  care  mould 
be  taken  to  prevent  that  injury,  and  of  courfe  under  this  aggra- 
vation the  punifhment  fhould  be  more  fevere.  Therefore  treafon 
in  confpiring  the  ting's  death  is  by  the  Englifh  law  punifhed 
with  greater  rigour  than  even  actually  killing  any  private  fub- 
ject.  And  yet,  generally,  adelign  to  tranfgrefs  is  not  fo  flagrant 
an  enormity,  as  the  actual  completion  of  that  defign.  For  evil, 
the  nearer  we  approach  it,  is  the  more  difagreeable  and  mock- 
ing ;  {o  that  it  requires  more  obftinacy  in  wickednefs  to  perpe- 
trate an  unlawful  action,  than  barely  to  entertain  the  thought 
of  it:  and  it  is  an  encouragement  to  repentance  and  remorfe, 
even  till  the  laft  ftage  of  any  crime,  that  it  never  is  too  late  to 
retract ;  and  that  if  a  man  flops  even  here,  it  is  better  for  him 
than  if  he  proceeds  :  for  which  reafons  an  attempt  to  rob,  to 
ravifh,  or  to  kill,  is  far  lefs  penal  than  the  actual  robbery,  rape, 
or  murder.  But  in  the  cafe  of  a  trealbnable  conlpiracy,  the  ob- 
ject whereof  is  the  king's  majefty,  the  bare  intention  will  de- 
ferve  the  higheft  degree  of  fe verity:  not  becaufe  the  intention, 
is  equivalent  to -the  act  itfelf;  but  becaufe  the  greateft  rigour  is 
no  more  than  adequate  to  a  treafonable  purpofe  of  the  heart,  and 
there  is  no  greater  left  to  inflict  upon  the  actual  execution  itfelf. 

A  g  a  in:  the  violence  of  pailion,  or  temptation,  may  fome- 
times  alleviate  a  crime  ;  as  theft,  in  cafe  of  hunger,  is  far  more 
worthy  of  companion,  than  when  committed  through  avarice, 
or  to  fupply  one  in  luxurious  exceffes.  To  kill  a  man  upon 
fudden  and  violent  refentment  is  lefs  penal,  than  upon  cool  de- 
liberate malice.  The  age,  education,  and  character  of  the  of- 
fender the  repetition  (or  otherwife)  of  the  offence  \  the  time, 
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the  place,  the  company  wherein  it  was  committed ;  all  thefe,  and 
athoufand  other  incidents,  may  aggravate  or  extenuate  the  crimed 

Farther:  as  punifhments  are  chiefly  intended  for  the 
prevention  of  future  crimes,  it  is  but  reafonable  that  among 
crimes  of  different  natures  thofe  fhould  be  moll  feverely  punifh- 
ed,  which  are  the  mod  definitive  of  the  public  fafety  and 
happinefsv :  and,  among  crimes  of  an  equal  malignity,  thofe 
which  a  man  has  the  mofl  frequent  and  eafy  opportunities  of 
committing,  which  cannot  be  fo  eafily  guarded  againft  as  others, 
and  which  therefore  the  offender  has  the  flrongeft  inducement 
to  commit :  according  to  what  Cicero  obferves",  "  ea  funt 
"  anhnadvertenda  peccata  maxime,  quae  difficillhne  praecaveniury 
Hence  it  is,  that  for  a  fervant  to  rob  his  mafter  is  in  more  cafes 
capital,  than  for  a  ftranger :  if  a  fervant  kills  his  mafter,  it  is 
a  fpecies  of  treafon  ;  in  another  it  is  only  murder :  to  fteal  a 
handkerchief,  or  other  trifle  of  above  the  value  of  twelvepence, 
privately  from  one's  perfon,  is  made  capital ;  but  to  carry  off  a 
load  of  corn  from  an  open  field,  though  of  fifty  times  greater 
value,  is  punifhed  with  tranfportation  only.  And,  in  the  ifland 
of  Man,  this  rule  was  formerly  carried  fo  far,  that  to  take  awav 
an  horfe  or  an  ox  was  there  no  felony,  but  a  trefpafs  ;  becaufe  of 
the  difficulty  in  that  little  territory  to  conceal  them  or  carry  them 
off:  but  to  fteal  a  pig  or  a  fowl,  which  is  eafily  done,  was  a  capi- 
tal mifdemefnor,  and  the  offender  was  punijjied  with  death". 

Lastly,  as  a  conclufion  to  the  whole,  we  may  obferve  that 
punifhments  of  unreafonable  fevcrity,  efpecially  when  indifcri- 
minately  inflicted,  have  lefs  effect,  in  preventing  crimes,  and 
amending  the  manners  of  a  people,  than  fuch  as  are  more  mer- 
ciful in  general,  yet  properly  intermixed  with  due  diftinctions 
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of  feverity.     It  is  the  fentiment  of  an  ingenious  writer,  who 
feems  to  have  well  ftudied  the  fprings  of  human  action*,   that 
crimes  are  more  effectually  prevented  by  the  certainty,  than  by  the 
feverity,  of  puniihment.  For  the   exceflive  feverity  of  laws  (fays 
Montefquieuy)  hinders   their  execution :  when  the    punifhment 
furpaffes  all  mcafure,  the  public  will  frequently  out  of  humanity 
prefer  impunity  to  it.     Thus  alfo  the  ftatute  i  Mar.  ft.  i.e.  i.  re- 
cites in  it's  preamble,  "  that  the  ftate  of  every  king  confifts  more 
Ci  afTuredly  in  the  love  of  the  fubject  towards  their  prince,  than 
"  in  the  dread  of  laws  made  with  rigorous  pains  ;  and  that  laws 
"  made   for   the  prefervation   of  the  commonwealth  without 
"  great  penalties  are  more  often   obeyed  and  kept,  than  laws 
"  made  with  extreme  punimments."     Happy  had  it  been  for 
the  nation,   if  the  mbfequent   practice  of  that  deluded  princefs 
in  matters  of  religion,  had  been  correfpondent  to  thefe  fenti- 
ments  of  herfelf  and  parliament,  in  matters  of  ftate  and  go- 
vernment !  We  may  farther  obferve  that  fanguinary  laws  are  a 
bad  fymptom  of  the  diftemper  of  any  ftate,  or  at  leaft  of  it's 
weak  conftitution.     The  laws  of  the  Roman  kings,  and    the 
twelve  tables  of  the  decemviri,  were  full  of  cruel  puniihments  : 
the  Porcian  law,  which  exempted  all  citizens  from  fentence  of 
death,  ftlently  abrogated  them  all.     In  this  period  the  republic 
fiourifhed :  under  the  emperors  fevere  puniihments  were  revi- 
ved ;  and  then  the  empire  fell. 

It  is  moreover  abfurd  and  impolitic  to  apply  the  fame  pu- 
nifhment to  crimes  of  different  malignity.  A  multitude  of  fan- 
guinary laws  (befides  the  doubt  that  may  be  entertained  con- 
cerning the  right  of  making  them)  do  likewife  prove  a  mani- 
feft  defect  either  in  the  wifdom  of  the  legiflative,  or  the  ftrength 
of  the  executive  power.  It  is  a  kind  of  quackery  in  government, 
and  argues  a  want  of  folid  Ikill,  to  apply  the  fame  univerfal  re- 
medy, the  ultimum  fupplicium,  to  every  cafe  of  difficulty.  It  is,  it 
muft  be  owned,  much  eafier  to  extirpate  than  to  amend  mankind  : 
Vol.  IV.  C  yet 

:■:  Beccar.  c.  7.  y  Sp.  L.  b.  C ,  c.  13. 
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yet  that  magiftrate  muft  be  efteemed  both  a  weak  and  a  cruel 
furgeon,  who  cuts  off  every  limb,  which  through  ignorance 
or  indolence  he  will  not  attempt  to  cure.  It  has  been  therefore 
ingeniously  propofed%  that  in  every  ftate  afcale  of  crimes  ffiould 
be  formed,  with  a  correfponding  fcaleof  punifliments,  defend- 
ing from  the  greateft.  to  the  leaft  :  but,  if  that  be  too  romantic 
an  idea,  yet  at  lead  a  wife  legiilator  will  mark  the  principal  di- 
visions, and  notaflign  penalties  of  thefirft  degree  to  uifences  of 
an  inferior  rank.  Where  men  fee  no  diftinciion  made  in  the  na- 
ture and  gradations  of  punifhment,  the  generality  will  be  led 
to  conclude  there  is  no  diftinclion  in  the  guilt.  Thus  in  France 
the  punifhment  of  robbery,  either  with  or  without  murder,  is 
the  fame3:  hence  it  is,  that  though  perhaps  they  are  therefore 
fubjecf.  to  fewer  robberies,  yet  they  never  rob  but  they  alfo  mur- 
der. In  China  murderers  are  cut  to  pieces,  and  robbers  not : 
hence  in  that  country  they  never  murder  on  the  highway, 
though  they  often  rob.  And  in  England,  befides  the  additional 
terrors  of  a  fpeedy  execution,  and  a  fubfequent  expofure  or  dif- 
fection,  robbers  have  a  hope  of  tranfportation,  which  feldom  is 
extended  to  murderers.  This  has  the  fame  effect  here  as  in 
China ;  in  preventing  frequent  affaflination  and  Daughter. 

Yet,  though  in  this  inflance  we  may  glory  in  the  wifdom  of 
the  Englifh  law,  we  (hall  find  it  more  difficult  to  juftify  the  fre- 
quency of  capital  punifhment  to  be  found  therein  ;  inflicted  (per- 
haps inattentively)  by  a  multitude  of  fucceflive  independent  fta- 
tutes,  upon  crimes  very  different  in  their  natures.  It  is  a  melan- 
choly truth, that  among  the  variety  of  actions  which  men  are  daily 
liable  to  commit,  no  lefs  than  an  hundred  and  fixty  have  been 
declared  by  act  of  parliament15  to  be  felonies  without  benefit  of 
clergy,  or,  in  other  words,  to  be  worthy  of  inflant  death.  So 
dreadful  a  lift,  inftead  of  diminifhing,  increafes  the  number  of 

offenders 

z  Beccar.  c.  6.  b  See    Ruffhead's  index  to   the  ftatutes 
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offenders.  The  injured,  through  companion,  will  often  forbear 
to  profecute  :  juries,  through  companion,  will  fometimes  forget 
their  oaths,  and  either  acquit  the  guilty  or  mitigate  the  nature 
of  the  offence:  and  judges,  through  companion,  will  refpite  one 
half  of  the  convicts,  and  recommend  them  to  the  royal  mercy. 
Among  fo  many  chances  of  efcaping,  the  needy  and  hardened 
offender  overlooks  the  multitude  that  fuffer  ;  he  boldly  engages 
in  fome  defperate  attempt,  to  relieve  his  wants  or  fupply  his 
vices  ;  and,  if  unexpectedly  the  hand  of  juftice  overtakes  him, 
he  deems  himfelf  peculiarly  unfortunate,  in  falling  at  laft  a 
facrifice  to  thofe  laws,  which  long  impunity  has  taught  him 
to  contemn. 
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Chapter    the    second, 

Of  the  PERSONS  CAPABLE  of  committinq 

CRIMES. 


HAVING,  in  the  preceding  chapter,  confidered  in  general 
the  nature  of  crimes,  and  punifliments,  we  are  next  led, 
m  the  order  of  our  diftribution,  to  enquire  what  perfons  are, 
or  are  not,  capable  of  committing  crimes ;  or,  which  is  all  one, 
who  are  exempted  from  the  cenfures  of  the  law  upon  the  corn- 
million  of  thofe  acts,  which  in  other  perfons  would  be  feverely 
punilhed.  In  the  procefs  of  which  enquiry,  we  muft  have 
recourfe  to  particular  and  fpecial  exceptions  :  for  the  general 
rule  is,  that  no  perfon  fhall  be  excufed  from  punifhment  for 
difobedience  to  the  laws  of  his  country,  excepting  fuch  as  are 
exprefsly  defined  and  exempted  by  the  laws  themfelves. 

All  the  feveral  pleas  and  excufes,  which  protect  the  com- 
mitter of  a  forbidden  act  from  the  punifhment  which  is  other- 
wife  annexed  thereto,  may  be  reduced  to  this  fingle  confidera- 
tion,  the  want  or  defect  of  will.  An  involuntary  act,  as  it  has 
no  claim  to  merit,  fo  neither  can  it  induce  any  guilt :  the  con- 
currence of  the  will,  when  it  has  it's  choice  either  to  do  or  to 
avoid  the  fact  in  queftion,  being  the  only  thing  that  renders 

human 
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human  actions  either  praifeworthy  or  culpable.  Indeed,  to  make 
a  complete  crime,  cognizable  by  human  laws,  there  muft  be  both 
a  will  and  an  act.  For  though,  inforoconfcientiae,  a  fixed  defign 
or  will  to  do  an  unlawful  act  is  almoft  as  heinous  as  the  commif- 
fion  of  it,  yet,  as  no  temporal  tribunal  can  fearch  the  heart,  or 
fathom  the  intentions  of  the  mind,  otherwife  than  as  they  are 
demonftrated  by  outward  actions,  it  therefore  cannot  punifh  for 
what  it  cannot  know.  For  which  reafon  in  all  temporal  juris- 
dictions, an  overt  act,  or  fome  open  evidence  of  an  intended 
crime,  is  neceffary,  in  order  to  demonstrate  the  depravity  of  the 
will,  before  the  man  is  liable  to  punishment.  And,  as  a  vitious 
will  without  a  vitious  act  is  no  civil  crime,  fo,  on  the  other 
hand,  an  unwarrantable  act  without  a  vitious  will  is  no  crime 
at  all.  So  that  to  constitute  a  crime  againft  human  laws,  there 
muft  be,  firft,  a  vitious  will ;  and  fecondly,  an  unlawful  act 
confequent  upon  fuch  vitious  will. 

Now  there  are  three  cafes,  in  which  the  will  does  not  join 
with  the  act:  i.  Where  there  is  a  defect  of  understanding. 
For  where  there  is  no  difcernment,  there  is  no  choice;  and 
where  there  is  no  choice,  there  can  be  no  act  of  the  will,  which 
is  nothing  elfe  but  a  determination  of  one's  choice,  to  do  or  to 
abftain  from  a  particular  action  :  he  therefore,  that  has  no  un- 
derstanding, can  have  no  will  to  guide  his  conduct.  2.  Where 
there  is  understanding  and  will  fufficient,  refiding  in  the  party  5 
but  not  called  forth  and  exerted  at  the  time  of  the  action  done: 
which  is  the  cafe  of  all  offences  committed  by  chance  or  igno- 
rance. Here  the  will  Sits  neuter  ;  and  neither  concurs  with  the 
act,  nordifagrees  to  it.  3.  Where  the  action  is  constrained  by 
fome  outward  force  and  violence.  Here  the  will  counteracts  the 
deed ;  and  is  fo  far  from  concurring  with,  that  it  loaths  and 
difagrees  to,  what  the  man  is  obliged  to  perform.  It  will  be 
the  bufinefs  of  the  prefent  chapter  briefly  to  confider  all  the 
feveral  fpecies  of  defect  in  will,  as  they  fall  under  fome  one  or 
other  of  thefe  general  heads :  as  infancy,  idiocy,  lunacy,  and 
intoxication,  which  fall  under  the  firft  clafs ;  misfortune,  and 

ignorance, 
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ignorance,  which  may  be  referred  to  the  fecond  ;  and  compul- 
sion or  necefiity,  which  may  properly  rank  in  the  third. 

I.  First,  we  will  confider  the  cafe  of  infancy,  or  nonage  ; 
which  is  a  defect  of  the  underftanding.  Infants,  under  the  age  of 
difcretion,  ought  not  to  be  punifhed  by  any  criminal  profecution 
whatever*.  What  the  age  of  difcretion  is,  in  various  nations  is 
matter  of  fome  variety.  The  civil  law  diftinguifhed  the  age  of 
minors,  or  thofe  under  twenty  five  years  old,  into  three  ftages : 
infantia,  from  the  birth  till  feven  years  of  age  ;  pueritia,  from 
feven  to  fourteen  ;  and  pubertas  from  fourteen  upwards.  The 
period  of  pueritia,  or  childhood,  was  again  fubdivided  into  two 
equal  parts ;  from  feven  to  ten  and  an  half  was  aetas  infantiae 
proximo, ;  from  ten  and  an  half  to  fourteen  was  aetas  pubertate 
proxima.  During  the  firft  ftage  of  infancy,  and  the  next  half 
ftage  of  childhood,  infantiae  proxima,  they  were  not  punifliable 
for  any  crimeb.  During  the  other  half  ftage  of  childhood,  ap- 
proaching to  puberty,  from  ten  and  an  half  to  fourteen,  they 
were  indeed  punifhable,  if  found  to  be  doli  capaces  or  capable 
of  mifchief ;  but  with  many  mitigations,  and  not  with  the  ut- 
moft  rigour  of  the  law.  During  the  lafl  ftage  (at  the  age  of  pu- 
berty, and  afterwards)  minors  were  liable  to  be  punifhed,  as 
well  capitally,  as  otherwife. 

The  law  of  England  does  in  fome  cafes  privilege  an  infant, 
under  the  age  of  twenty  one,  as  to  common  mifdemefnors  j  fo 
as  to  efcape  fine,  imprifonment,  and  the  like  :  and  particularly 
in  cafes  of  omiflion,  as  not  repairing  a  bridge,  or  a  highway, 
and  other  fimilar  offences0 :  for,  not  having  the  command  of 
his  fortune  till  twenty  one,  he  wants  the  capacity  to  do  thofe 
things,  which  the  law  requires.  But  where  there  is  any  noto- 
rious breach  of  the  peace,  a  riot,  battery,  or  the  like,  (which 
infants,  when  full  grown,   are  at  leaft  as  liable  as  others  to 

commit) 
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commit)  for    thefe   an  infant,  above  the    age  of  fourteen,  is 
equally  liable  to  fuffer,  as  a  perfon  of  the  full  age  of  twenty  one. 

With  regard  to  capital  crimes,  the  law  is  ftill  more  minute 
and  circumfpect ;  diftinguifhing  with  greater  nicety  the  feveral 
degrees  of  age  and  difcretion.  By  the  antient  Saxon  law,  the 
age  of  twelve  years  was  eftablifhed  for  the  age  of  poflible  dif- 
cretion, when  firft  the  underftanding  might  opend :  and  from 
thence  till  the  offender  was  fourteen,  it  was  a  etas  pubertate 
proximo,  in  which  he  might,  or  might  not,  be  guilty  of  a  crime, 
according  to  his  natural  capacity  or  incapacity.  This  was  the 
dubious  ftage  of  difcretion :  but,  under  twelve,  it  was  held 
that  he  could  not  be  guilty  in  will,  neither  after  fourteen  could 
he  be  fuppofed  innocent,  of  any  capital  crime  which  he  in  fact 
committed.  But  by  the  law,  as  it  now  ftands,  and  has  flood  at 
leaft  ever  fince  the  time  of  Edward  the  third,  the  capacity  of 
doing  ill,  or  contracting  guilt,  is  not  fo  much  meafured  by- 
years  and  days,  as  by  the  ftrength  of  the  delinquent's  under- 
Handing  and  judgment.  For  one  lad  of  eleven  years  old  may 
have  as  much  cunning  as  another  of  fourteen  ;  and  in  thefe 
cafes  our  maxim  is,  that  "  malitia fupplet  aetatem."  Under  feven 
years  of  age  indeed  an  infant  cannot  be  guilty  of  felony6;  for 
then  a  felonious  difcretion  is  almoft  an  impoflibility  in  nature: 
but  at  eight  years  old  he  may  be  guilty  of  fe!onyf.  Alfo,  under 
fourteen,  though  an  infant,  mall  be  prima  facie  adjudged  to  be 
doli  incapax  ;  yet  if  it  appear  to  the  court  and  jury,  that  he  was 
doli  capax,  and  could  difcern  between  good  and  evil,  he  may 
be  convicted  and  fuffer  death.  Thus  a  girl  of  thirteen  has  been 
burnt  for  killing  her  miftrefs  :  and  one  boy  of  ten,  and  another 
of  nine  years  old,  who  had  killed  their  companions,  have  been 
fentenced  to  death,  and  he  of  ten  years  actually  hanged;  be- 
caufe  it  appeared  upon  their  trials,  that  the  one  hid  himfelf, 
and  the  other  hid  the  body  he  had  killed  ;  which  hiding  mani- 
fefted  a  confeiouinefs  of  guilt,  and  a  difcretion  to  difcern  be- 
tween 

i  LL.  AthelHan.  Wilk.  6s.  f  Dalt.  Jufl.  c.  147. 
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tween  good  and  evil8.  And  there  was  an  inftance  in  the  laft 
century,  where  a  boy  of  eight  years  old  was  tried  at  Abingdon 
for  firing  two  barns  j  and,  it  appearing  that  he  had  malice,  re- 
venge, and  cunning,  he  was  found  guilty,  condemned,  and 
hanged  accordingly11.  Thus  alfo,  in  very  modern  times,  a  boy  of 
ten  years  old  was  convicted  on  his  own  confeffion  of  murdering 
his  bedfellow  ;  there  appearing  in  his  whole  behaviour  plain 
tokens  of  amifchievousdifcretion:  and,  as  the  fparing  this  boy 
merely  on  account  of  his  tender  years  might  be  of  dangerous 
confequence  to  the  public,  by  propagating  a  notion  that  child- 
ren might  commit  fuch  atrocious  crimes  with  impunity,  it  was 
nnanimoufly  agreed  by  all  the  judges  that  he  was  a  proper  fub- 
jec~t  of  capital  punifhment'.  But,  in  all  fuch  cafes,  the  evidence 
of  that  malice,  which  is  tofupply  age,  ought  to  be  flrong  and 
clear  beyond  all  doubt  and  contradiction. 

II.  The  fecond  cafe  of  a  deficiency  in  will,  which  excufes 
from  the  guilt  of  crimes,  arifes  alfo  from  a  defective  or  vitiated 
underftanding,  viz.  in  an  idiot  or  a  lunatic.  For  the  rule  of  law 
as  to  the  latter,  which  may  eafily  be  adapted  alfo  to  the  former, 
is,  that  furiofus  furore  jolum  punitur."  In  criminal  cafes  there- 
fore idiots  and  lunatics  are  not  chargeable  for  their  own  acts, 
if  committed  when  under  thefe  incapacities:  no,  not  even  for 
treafon  itfelfk.  Alfo,  if  a  man  in  his  found  memory  commits 
a  capital  offence,  and  before  arraignment  for  it,  he  becomes 
mad,  he  ought  not  to  be  arraigned  for  it ;  becaufe  he  is  not 
able  to  plead  to  it  with  that  advice  and  caution  that  he  ought. 
And  if,  after  he  has  pleaded,  the  prifoner  becomes  mad,  he  fhall 
not  be  tried ;  for  how  can  he  make  his  defence  ?  If,  after  he  be 
tried  and  found  guilty,  he  lofes  his  fenfes  before  judgment, 
judgment  fhall  not  be  pronounced;  and  if,  after  judgment,  he 
becomes  of  nonfane  memory,  execution  fhall  be  flayed :  for 
peradventure,  fays  the  humanity  of  the  Englifh  law,  had  the 
prifoner  been  of  found  memory,  he  might  have  alleged  fome- 

thing 
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thing  in  fray  of  judgment  or  execution1.  Indeed,  in  the  bloody- 
reign  of  Henry  the  eighth,  a  flatute  was  madem,  which  enacted, 
that  if  a  perfon,  being  compos  mentis,  fhould  commit  high  trea- 
son, and  after  fall  into  madnefs,  he  might  be  tried  in  his  ab- 
sence, and  fhould  fuffer  death,  as  if  he  were  of  perfect  memory. 
But  this  lavage  and  inhuman  law  was  repealed  by  the  ftatute 
1  &  2  Ph.  &  M.  c,  10.  For,  as  is  obferved  by  fir  Edward 
Coke'1,  "  the  execution  of  an  offender  is  for  example,  ut  poena 
"  ad  paucos,  met  us  ad  emnes  perveniat  :  but  fo  it  is  not  when 
"  a  madman  is  executed;  but  mould  be  a  miferable  fpectacie, 
"  both  againft  law,  and  of  extreme  inhumanity  and  cruelty, 
"  and  can  be  no  example  to  others."  But  if  there  be  any  doubts 
whether  the  party  be  compos  or  not,  this  fhall  be  tried  by  a 
jury.  And  if  he  be  fo  found,  a  total  idiocy,  or  abfolute  infa- 
nity,  excufes  from  the  guilt,  and  of  courfe  from  the  punifh- 
ment,  of  any  criminal  action  committed  under  fuch  deprivation 
of  the  fences  :  but,  if  a  lunatic  hath  lucid  intervals  of  under- 
ftanding,  he  mall  anfwefr  for  what  he  does  in  thofe  intervals,  as 
if  he  had  no  deficiency0.  Yet  in  the  cafe  of  abfolute  madmen, 
as  they  are  not  aimwerable  for  their  actions,  they  mould  not  be 
permitted  the  liberty  of  acting  unlets  under  proper  control ; 
and,  in  particular,  they  ought  not  to  be  fuffered  to  go  loofe,  to 
the  terror  ot  the  king's  fubjecb.  It  was  the  doctrine  of  our  an- 
tien(;  law,  that  perfons  deprived  of  their  reafon  might  be  con- 
fined till  they  recovered  their  fenfesp,  without  waiting  for  the 
forms  of  a  commiflion  or  other  fpecial  authority  from  the  crown  : 
and  now,  by  the  vagrant  acts'3,  a  method  is  chalked  out  for  im- 
prifoning,  chaining,  and  fending  them  to  their  proper  homes. 

III.  Thirdly;  as  to  artificial,  voluntarily   contracted  mad- 
nefs, by  drunkenmfs  or  intoxication,  which,   depriviog  men  of 
their  reafon,  puts  them  in  a  temporary  phrenzy  ;  our  law  looks 
upon  this  as  an  aggravation  of  the  offence,  rather   than  as  an 
Vol.  IV.  D  escufe 
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excufe  for  any  criminal  misbehaviour.  A  drunkard,  fays  fir  Ed- 
ward Coke1,  who  is  voluntarius  daemon,  hath  no  privilege  there- 
by ;  but  what  hurt  or  ill  foever  he  doth,  his  drunkennefs  doth 
aggravate  it :  nam  omne  crimen  ebrictas,  et  incendit,  et  detegit.  It 
hath  been  obferved,  that  the  real  ufe  of  ilrong  liquors,  and  the 
abufe  of  them  by  drinking  to  excefs,  depend  much  upon  the 
temperature  of  the  climate  in  which  we  live.  The  fame  indul- 
gence, which  may  be  neceifary  to  make  the  blood  move  in 
Norway,  would  make  an  Italian  mad.  A  German  therefore, 
fays  the  prefident  Mcntefquieu8,  drinks  through  cuftom,  foun- 
ded upon  conftitutional  neceffity;  a  Spaniard  drinks  though 
choice,  or  out  of  the  mere  wantonnefs  of  luxury  :  and  drunk- 
ennefs, he  adds,  ought  to  be  more  feverely  puniihed,  where  it 
makes  men  mifchievous  and  mad,  as  in  Spain  and  Italy,  than 
where  it  only  renders  them  ftupid  and  heavy,  as  in  Germany 
and  more  northern  countries.  And  accordingly,  in  the  warmer 
climate  of  Greece,  a  law  of  Pittacus  enacted,  "  that  he  who 
6i  committed  a  crime,  when  drunk,  ihould  receive  a  double  pu- 
c:  nifliment ;"  one  for  the  crime  itfelf,  and  the  other  for  the 
ebriety  which  prompted  him  to  commit  itc.  The  Roman  law 
indeedmade  great  allowances  for  this  vice:  "  per  vinam  delapfu 
ec  capitalis  poena  remittitur" ."  But  the  law  of  England,  coniider- 
ino-  how  eafy  it  is  to  counterfeit  this  excufe,  and  how  weak  an 
excufe  it  is,  (though  real)  will  not  fuffer  any  man  thus  to  pri- 
vilege one  crime  by  another". 

IV.  A  fourth  deficiency  of  will,  is  where  a  man  commits 
an  unlawful  act  by  misfortune  or  chance,  and  not  by  deiign. 
Here  the  wTill  obferves  a  total  neutrality,  and  does  not  co-operate 
with  the  deed;  which  therefore  wants  one  main  ingredient  of- 
a  crime.  Of  this,  when  it  afTeels  the  life  of  another,  we  fhall 
find  more  occafion  to  fpeak  hereafter  ;  at  prefent  only  obferving, 
that  if  any  accidental  mifchier'  happens  to  follow  from  the  per- 
formance 
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formance  of  a  lawful  act,  the  party  ftands  excufed  from  .all 
guilt:  but  if  a  man  be  doing  any  thing  unlawful)  and  a  confe* 
quence  enfues  which  he  did  not  forefee  or  intend,  as  the  death 
of  a  man  or  the  like,  his  want  of  forefight  mall  be  no  excufe  y 
for,  b'eing  guilty  of  one  offence,  in  doing  antecedently  what  is 
in  itfelf  unlawful,  he  is  criminally  guilty  of  whatever  confe- 
rence may  follow  the  firft  mifbehaviourx. 

V.  Fifthly,  ignorance  or  miftake  is  another  defect  of  will ; 
when  a  man,  intending  to  do  a  lawful  act,  does  that  which  is 
unlawful.  For  here  the  deed  and  the  will  acting  feparately, 
there  is  not  that  conjunction  between  them,  which  is  neceffary 
to  form  a  criminal  act.  But  this  mull  be  an  ignorance  or  mif- 
take of  fact,  and  not  an  error  in  point  of  law.  As  if  a  man, 
intending  to  kill  a  thief  or  houfebreaker  in  his  own  houfe,  by 
miftake  kills  one  of  his  own  family,  this  is  no  criminial  action* : 
but  if  a  man  thinks  he  has  a  right  to  kill  a  perfon  excommu- 
nicated or  outlawed,  wherever  he  meets  him,  and  does  fo  ;  this 
is  wilful  murder.  For  a  miftake  in  point  of  law,  which  every 
perfon  of  difcretion  not  only  may,  but  is  bound  and  prcfumed 
to  know,  is  in  criminal  cafes  no  fort  of  defence.  Ignorantia 
juris,  quod  quijque  tenetur  fcire\  neminem  excufat,  is  as  well  the 
maxim  of  our  own  law*,  as  it  was  of  the  Roman3.. 

VI.  A  sixth  fpecies  of  defect  of  will  is  that  arifing  from 
eompulfion  and, inevitable  necejfity.  Thefe  are  a  conftraint  upon 
the  will,  whereby  a  man  is  urged  to  do  that  which  his  judg- 
ment difapproves ;  and  which,  it  is  to  be  prefumed,  his  will  (if 
left  to  itfelf)  would  reject.  As  punifhments  arc  therefore  only 
inflicted  for  the  abufe  of  that  free-will,  which  God  has  given 
to  man,  it  is  highly  juft  and  equitable  that  a  man  mould  be 
excufed  for  thofe  acts,  which  are  done'  through  unavoidable 
force  and  compulfion. 
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i.  Of  this  nature,  in  the  nrft  place,  is  the  obligation  of 
civil  fubjeftion,  whereby  the  inferior  is  confirained  by  the  fupe- 
rior  to  act  contrary  to  what  his  own  reafon  and  inclination 
would  faggeft  :  as  when  a  legiflator  eitabliih.es  iniquity  by  a 
law,  and  commands  the  fubjecr.  to  do  an  act  contrary  to  religion 
or  found  morality.  How  far  this  excufe  will  be  admitted  info:  o 
confcientiae,  or  whether  the  inferior  in  this  cafe  is  not  bound  to 
obey  the  divine,  rather  than  the  human  law,  it  is  not  my  bufi- 
nefs  to  decide  ;  though  the  queftion  I  believe,  among  the  ca- 
fuifts,  will  hardly  bear  a  doubt.  But,  however  that  may  be, 
obedience  to  the  laws  in  being  is  undoubtedly  a  fufficient.  exte- 
nuation of  civil  guilt  before  the  municipal  tribunal.  The  fheriff, 
who  burnt  Latimer  and  Ridley,  in  the  bigotted  days  of  queen 
Mary,  was  not  liable  to  puniihment  from  Elizabeth,  for  exe- 
cuting fo  horrid  an  office  ;  being  juftified  by  the  commands  of 
that  msp-iftracy,  which  endeavoured  to  refloie  fuperiiilion  under 
the  holy  aufpices  of  it's  mercilefs  filler,  persecution. 

As  to  perfons  in  private  relations  ;  the  principal  cafe,  where 
conftraint  of  a  fuperior  is  allowed  as  an  excufe  for  criminal  mif- 
conducr,  is  with  regard  to  the  matrimonial  fubjeclion  of  the 
wife  to  her  hufband  :  for  neither  a  fon  or  a  fervant  are  excufed 
for  the  commiilion  of  any  crime,  whether  capital  or  otherwife, 
by  the  command  or  coercion  of  the  parent  or  mafterb ;  though  in 
fome  cafes  the  command  or  authority  of  the  hufband,  either 
exprefs  or  implied,  will  privilege  the  wife  from  puniihment, 
even  for  capital  offences.  And  therefore  if  a  woman  commit 
theft,  burglary,  or  other  civil  offences  againft  the  laws  of  fociety, 
by  the  coercion  of  her  hufband  ;  or  merely  by  his  command, 
which  the  law  conflrnes  a  coercion  ;  or  even  in  his  company, 
his  example  being  equivalent  to  a  command  ;  fhe  is  not  guilty 
of  any  crime  :  being  confidered  as  acting  by  compulfion  and 
not  of  her  own  willc.  Which  doctrine  is  at  leafl  a  thoufand 
years  old  in  this  kingdom,  being  to  be  found  among  the  laws  of 
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king  Ina  the  Weft  Saxond.  And  it  appears  that,  among  the  nor- 
thern nations  on  the  continent,  this  privilege  extended  to  any 
woman  tranfgreiling  in  concert  with  a  man,  and  toanyfervanfc 
that  committed  a  joint  offence  with  a  freeman  :  the  male  or 
freeman  only  was  punifhed,  the  female  or  Have  difmiffed ; 
"  proculdukio  quod  alterum  libertas,  alterum  necejjitas  impeller  ef ." 
But  (befides  that  in  our  law,  which  is  a  ftranger  to  flavery,  na 
impunity  is  given  to  fervants,  who  are  as  much  free  agents  as 
their  matters)  even  with  regard  to  wives,  this  rule  admits  of  an 
exception  in  crimes  that  are  mala  in  fe,  and  prohibited  by  the 
law  of  nature,  as  murder  and  the  like  :  not  only  becaufe  thefe 
are  of  a  deeper  dye  ;  but  alfo,.  fince  in  a  Hate  of  nature  no  one 
is  in  fubjecHon  to  another,  it  would  be  unreafonable  to  fcreen 
an  offender  from  the  punifhment  due  to  natural  crimes,  by  the 
refinements  and  fubordinations  of  civil  fociety.  In  treafon  alfo, 
(the  higheft  crime  which  a  member  of  fociety  can,  as  fuch,  be 
guilty  of)  no  plea  of  coverture  fhall  excufe  the  wife ;  no  pre- 
sumption of  the  hufband's  coercion  (hall  extenuate  her  guiltf : 
as  well  becaufe  of  the  odioufnefs  and  dangerous  confequence  of 
the  crime  itfelf,  as  becaufe  the  hufband,  having  broken  through 
the  moit  facred  tie  of  locial  community  by  rebellion  againft  the 
ftate,  has  no  right  to  that  obedience  from  a  wife,  which  he 
himfelf  as  a  fubjeel  has  forgotten  to  pay.  In  inferior  mifde- 
mefnors  alfo,  we  may  remark  another  exception  ;  that  a  wife 
may  be  indicled  and  fet  in  the  pillory  with  her  hufband,  for 
keeping  a  brothel :  for  this  is  an  offence  touching  the  domeflic 
oeconomy  or  government  of  the  ho  life,  in  which  the  wife  has 
a  principal  fhare  ;  and  is  alfo  fuch  an  offence  as  the  law  pre- 
fumes  to  be  generally  conducted  by  the  intrigues  of  the  female 
fexg.  And  in  all  cafes,  where  the  wife  offends  alone,  without 
the  company  or  command  of  her  hufband,  fhe  is  refponfible  for 
her  offence,  as  much  as  any  feme-fole. 
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2.  Another  fpecies  of  compulfion  or  neceffity  is  what  our 
law  calls  durefs  per  ?ninash  ;  or  threats  and  menaces,  which  in- 
duce a  fear  of  death  or  other  bodily  harm,  and  which  take 
away  for  that  reafon  the  guilt  of  many  crimes  and  mifdemefnors  • 
at  leaft  before  the  human  tribunal.     But  then  that  fear,  which 
compels  a  man  to  do  an  unwarrantable  action,  ought  to  bejuft 
and  well  grounded  ;  fnch,  "  qui  cadere  pojjit  in  virum  conftantem, 
"  non  timidum  et  meticulofum"  as  Bracton   expreflfes  it',  in  the 
■words  of  the  civil  law".     Therefore,  in  time  of  war  or  rebel- 
lion, a  man  may  be  juftified  in  doing  many  treafonable  acts  by 
compulfion  of  the  enemy  or  rebels,  which  would  admit  of  no 
excufe  in  the  time  of  peace1.     This  however  feems  only,  or  at 
leaft  principally,  to  hold  as  to  pofitive  crimes,  fo  created  by  the 
laws  of  fociety  ;  and  which  therefore  fociety  may  excufe ;  but 
not  as   to  natural  offences,    fo  declared  by  the  law  of  God, 
•wherein  human  magiftrates  are  only  the  executioners  of  divine 
punifhment.  And  therefore  though  a  man  be  violently  aflaulted, 
and  hath  no  other  poffible  means  of  efcaping   death,   but  by 
killing  an  innocent  perfon  ;  this  fear  and  force  mall  not  acquit 
him  of  murder  5  for  he  ought  rather  to  die  himfelf,  than  elcape 
by  the  murder  of  an  innocent"1.     But  in  fuch  a  cafe  he  is  per- 
mitted to  kill  the  aflailant ;  for  there  the  law  of  nature,  and 
felf-defence  it's  primary  canon,  have  made  him  his  own  pro- 
tector, 

g.  There  is  a  third  fpecies  of  neceffity,  which  may  be 
diftinguifhed  from  the  actual  compulfion  of  external  force  or 
fear ;  being  the  refult  of  reafon  and  reflection,  which  act  upon 
and  conftrain  a  man's  will,  and  oblige  him  to  do  an  action, 
which  without  fuch  obligation  would  be  criminal.  And  that  is, 
when  a  man  has  his  choice  of  two  evils  fet  before  him,  and, 
being  under  a  neceility   of  cboofing  one,  he  chufes  the  leaft 
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pernicious  of  the  two.  Here  the  will  cannot  be  faid  freely  to 
exert  itfelf,  being  rather  paflive,  than  a&ive  ;  or  if  active,  it  is 
rather  in  rejecting  the  greater  evil  than  in  choofing  the  lefs.  Of 
this  fort  is  that  neceffity,  where  a  man  by  the  commandment 
of  the  law  is  bound  to  arreft  another  for  any  capital  offence,  or 
to  difperfe  a  riot,  and  refiftance  is  'made  to  his  authority  :  it  is 
here  juflifiable  and  even  ncceilary  to  beat,  to  wound,  or  per- 
haps to  kill  the  offenders,  rather  than  permit  the  murderer  to 
efcape,  or  the  riot  to  continue.  For  the  prefervation  of  the 
peace  of  the  kingdom,  and  the  apprehending  of  notorious  ma- 
lefactors, are  of  the  utmoft  confequence  to  the  public  ;  and 
therefore  excufe  the  felony,  which  the  killing  would  other- 
wife  amount  to", 

4.  There  is  yet  another  cafe  of  neceffity,  which  has  occa- 
iioned  great  fpeculation  among  the  writers  upon  general  law  -t 
viz.  whether  a  man  in  extreme  want  of  food  or  clothing  may 
juflify  Healing  either,  to  relieve  his  prefent  neceffities.  And 
this  both  Grotius0  and  PuffendorP,  together  with  many  other 
of  the  foreign  jurifts,  hold  in  the  affirmative  j  maintaining  by 
many  ingenious,  humane,  and  plaufible  reafons,  that  in  fuch 
cafes  the  community  of  goods  by  a  kind  of  tacit  conceffion  of 
focietyis  revived.  And  fome  even  of  our  own  lawyers  have 
held  the  fame q;  though  it  feems  to  be  an  unwarranted  doctrine 
borrowed  from  the  notions  of  fome  civilians  :  at  lead  it  is  now 
antiquated,  the  law  of  England  admitting  no  fuch  excufe  at 
prefentr.  And  this  it's  doctrine  is  agreeable  not  only  to  the 
fentiments  of  many  of  the  wifeft  antients,  particularly  Cicero5, 
who  holds  that  "  fuum  cuique  incommodum  ferendum  eft,  fot'ius 
Ci  quam  de  alterius  commodis  detrahendum;"  but  alfo  to  thejewiffi 
law,  as  certified  by  king  Solomon  himfelP :  if  a  thief  fteal  to 
46  fatisfy  his  foul  when  he  is  hungry,  he  mall  reflore   fevenfold, 
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"  and  mall  give  all  the  fubftance  of  his  houfe  *,"  which  was  the 
ordinary  punifhment  for  theft  in  that  kingdom.  And  this  is 
founded  upon  the  highefl  reafon.  :  for  men's  properties  would 
be  under  a  flrange  infecurity,  if  liable  to  be  invaded  according 
to  the  wants  of  others  ;  of  which  wants  no  man  can  poilibly 
be  an  adequate  judge,  but  the  party  hirnfelfwho  pleads  them. 
In  this  country  efpecially,  there  would  be  a  peculiar  impro- 
priety in  admitting  fo  dubious  an  excufe,  for  by  our  laws  fuch. 
Sufficient  provifion  is  made  for  the  poor  by  the  power  of  the 
civil  magiftrate,  that  it  is  impoffible  that  the  moft  needy  ftranger 
fhould  ever  be  reduced  to  the  neceffity  of  thieving  to  fupport 
nature.  This  cafe  of  a  ftranger  is,  by  the  way,  the  ftrongeft 
inftance  put  by  baron  Puffendorf,  and  whereon  he  builds  his 
principal  arguments  :  which,  however  they  may  hold  upon  the 
continent,  where  the  pariimonious  induftry  of  the  natives  orders 
every  one  to  work  or  ftarve,  yet  mult  lofe  all  their  weight  and 
efficacy  in  England,  where  charity  is  reduced  to  a  fyftem,  and 
interwoven  in  our  very  conflitution.  Therefore  our  laws  ought 
by  no  means  to  be  taxed  with  being  unmerciful,  for  denying 
this  privilege  to  the  neceflitous  ;  efpecially  when  we  coniider, 
that  the  king,  on  the  reprefentation  of  his  minifters  of  juftice, 
hath  a  power  to  foften  the  law,  and  to  extend  mercy  in  cafes  of 
peculiar  hardfhip.  An  advantage  which  is  wanting  in  many 
ftates,  particularly  thofe  which  are  democratical :  and  thefe 
have  in  it's  (lead  introduced  and  adopted  in  the  body  of  the  law 
itfelf,  a  multitude  of  circumftances  tending  to  alleviate  it's  ri- 
gour. But  the  founders  of  our  conftitution  thought  it  better  to 
veft  in  the  crown  the  power  of  pardoning  particular  objects  of 
companion,  than  to  countenance  and  eftabliua  theft  by  one  ge- 
neral undiftinguiming  law. 

VII.  I  n  the  feveral  cafes  before-mentioned,  the  incapacity  of 
committing  crimes  arifes  from  a  deficiency  of  the  will.  To  thefe 
we  may  add  one  more,  in  which  the  law  fuppofes  an  incapacity 
of  doing  wrong,  from  the  excellence  and  perfection  of  the  per- 
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fon  ;  which  extend  as  well  to  the  will  as  to  the  other  qualities 
of  his  mind.  I  mean  the  cafe  of  the  king:  who,  by  virtue  of 
his  royal  prerogative,  is  not  under  the  coercive  power  of  the 
law";  which  will  not  fuppofe  him  capable  of  committing  a 
folly,  much  lefs  a  crime.  We  are  therefore,  out  of  reverence 
and  decency,  to  forbear  any  idle  enquiries,  of  what  would  be 
the  confequence  if  the  king  were  to  act  thus  and  thus  :  fince 
the  law  deems  fo  highly  of  his  wifdom  and  virtue,  *as  not  even, 
toprefume  itpoflibie  for  him  to  do  any  thing  inconfiftent  with 
his  ftation  and  dignity  ;  and  therefore  has  made  no  provilion  to 
remedv  fuch  a  grievance.  But  of  this  fulScient  was  faid  in  a 
former  volume™,  to  which  I  mufl  refer  the  reader. 
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Chapter     the     third. 


Of   PRINCIPALS  and  ACCESSORIES, 


IT  having  been  fhewn  in  the  preceding  chapter  what  perfons 
are,  or  are  not,  upon  account  of  their  fituation  and  circum- 
ftances,  capable  of  committing  crimes,  we  are  next  to  make  a 
few  remarks  on  the  different  degrees  of  guilt  among  perfons  that 
are  capable  of  offending  j  viz.  as  principal,  and  as  accejfory. 

I.  A  man  may  be  principal  in  an  offence  in  two  degrees, 
A  principal,  in  the  firft  degree,  is  he  that  is  the  a&or,  or  abfo- 
lute  perpetrator  of  the  crime  ;  and  in  the  fecond  degree,  he 
who  is  prefent,  aiding,  and  abetting  the  face  to  be  done3. 
Which. pre/e?ice  need  not  always  be  an  actual  immediate  Hand- 
ing by,  within  fight  or  hearing  of  the  fact;  but  there  maybe 
alfo  a  conftructive  prefence,  as  when  one  commits  a  robbery  or 
murder,  and  another  keeps  watch  or  guard  at  fome  convenient 
thftanceb.  And  this  rule  hath  alfo  other  exceptions:  for,  in 
cafe  of  murder  by  poifoning,  a  man  may  be  a  principal  felon, 
by  preparing  and  laying  the  poifon,  or  giving  it  to  another  (who 
is  ignorant  of  it's  poifonous  quality0)  for  that  purpofe  ;  and  yet 
not  adminifter  it  himfelf,  nor  be  prSfent  .when  the  very  deed  of 
poifoning  is  committed*1.     And  the  fame  reafoning  will  hold, 
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with  regard  to  other  murders  committed  in  the  abfence  of  the 
murderer,  by  means  which  he  had  prepared  before-hand,  and 
which  probably  could  not  fail  of  their  mifchievons  effect.     As 
by  laying  a  trap  or  pitfall  for  another,  whereby  he  is  killed ; 
letting  out  a  wild  beaft,  with  an  intent  to  do  ^'r    " ,f ;  or  ex- 
citing a  madman  to  commit  murder,  fo  that  aeath    thereupon 
eniues  ;  in  every  of  thefe  cafes  the  party  offending  is  guilty  of 
murder  as  a  principal,  in  -the  firft  degree.     For  he  cannot  be 
called  an  acceifory,  that  neceffarily  pre-fuppofmg  a  principal ; 
and  the  poifon,  the  pitfall,  the   beaft,  or  the  madman  cannot 
be  held  principals,  being  only  the  inftruments  of  death.     As 
therefore  he  mud  be  certainly  guilty,   either  as  principal  or  ac- 
cefferv,  and  cannot  be  fo  as  acceffory,  it  follows  that  he  mufl 
be  guilty  as  principal:    and  if  priacipal,  then  in  the  firft  de- 
gree ;  for  there  is  no  other  criminal,   much  lefs  a  fuperior   in 
the  guilt,  whom  he  could  aid,   abet,  or  affift6. 

II.  An  acceffory  is  he  who  is  not  the  chief  actor  in  the  of- 
fence, nor  prefent  at  it's  performance,  but  is  fomeway  concerned 
therein  either  before  or  after  the  fact  committed.  In  coniider- 
ing  the  nature  of  which  degree  of  guilt,  we  will,  firft,  examine, 
what  offences  admit  of  acceffories,  and  what  not :  fecondly, 
who  may  be  an  accefTory  before  the  fact :  thirdly,  who  may  be 
an  accefTory  after  it :  and,  laftly,  how  acceffories,  confidered 
merely  as  fuch,   and  diftinct  from  principals,  are  to  be  treated. 

1.  And,  firft,  as  to  what  offences  admit  of  acceffories,  and 
what  not.  In  high  treafon  there  are  no  acceffories,  but  all  are 
principals  :  the  fame  acts,  that  make  a  man  acceffory  in  felony, 
making  him  a  principal  in  high  treafon,  upon  .account  of  the 
heinoumefs  of  the  crimef.  Befides  it  is  to  be  confidered,  that 
the  bare  intent  to  commit  treafon  is  many  times  actual  treafon  j 
as  imagining  the  death  of  the  king,  or  confpiring  to  take  away 
his  crown.  And,  as  no  one  can  advife  and  abet  fuch  a  crime 
without  an  intention  to  have  it  done,  there  can  be  no  acceffories 
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before  the  fact ;  fince  the  very  advice  and  abetment  amount  to 
principal  treafon.  But  this  will  not  hold  in  the  inferior  fpecies 
of  high  treafon,  which  do  not  amount  to  the  legal  idea  of  com- 
palling  the  death  of  the  king,  queen,  or  prince.  For  in  thole 
no  advice  to  commit  them,  unlefs  the  thing  be  actually  per- 
formed, will  make  a  man  a  principal  traitor2.  In  petit  treafon, 
murder,  and  felonies  of  all  kinds,  there  may  be  acceffories: 
except  only  in  thofe  offences,  which  by  judgment  of  law  are 
fudden  and  unpremeditated,  as  manilaughter  and  the  like ; 
which  therefore  cannot  have  any  acceffories  before  the  iaclh. 
But  in  petit  larciny,  or  minute  thefts,  and  all  other  crimes  un- 
der the  degree  of  felony,  there  are  no  acceffories  ;  but  all  per- 
fons  concerned  therein,  if  guilty  at  all,  are  principals' :  the 
fame  rule  holding  with  regard  to  the  higheft  and  loweff.  offences ; 
though  upon  different  reafbns.  In  treafon  all  are  principals, 
-propter  odium  delicli ;  in  trefpafs  all  are  principals,  becaufe  the 
law,  quae  ds  minimis  non  curat,  does  not  defcend  to  diftinguifh 
the  different  ffiades  of  guilt  in  petty  mifdemefnors.  It  is  a 
maxim,  that  accefforious  fequitur  naturam  fui  principalis  :  and 
therefore  an  acceffory  cannot  be  guilty  of  a  higher  crime  than 
Lis  principal  ;  being  only  puniflied,  as  a  partaker  of  his  guilt. 
So  that  if  a  fervant  inlligates  a  ftranger  to  kill  his  mailer,  this 
being  murder  in  the  ftranger  as  principal,  ofcourfe  the  fervant 
is  acceffory  only  to  the  crime  of  murder  ;  though,  had  he  been 
prefent  and  aflifting,  he  would  have  been  guilty  as  principal  of 
petty  treafon,  and  theiiranger  of  murder1. 

2.  As  to  the  fecond  point,  who  may  be  an  acceffory  before 
the  fact ;  fir  Matthew  Hale™  defines  him  to  be  one,  who  being 
abfent  at  the  time  of  the  crime  committed,  doth  yet  procure, 
counfel,  or  command  another  to  commit  a  crime.  Herein  ab- 
fence  is  neceffary  to  make  him  an  acceffory  j  for  if  fuch  procu- 
rer, or  the  like,  be  prefent,  he  is  guilty  of  the  crime  as  prin- 
cipal. 
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cipa!.  If  A  then  advifes  B  to  kill  another,  and  B  does  it  in  the 
abfcnce  of  A,  now  B  is  principal,  and  A  is  acceflbry  in  the 
murder.  And  this  holds,  even  though  the  party  killed  be  not 
in  rerum  natura  at  the  time  of  the  advice  given-  As  if  A,  the 
reputed  father,  advifes  B  the  mother  of  a  baftard  child,  unborn, 
to  ftrangleit  when  born,  and  me  does  fo  ;  A  is  acceflbry  to  this 
murder".  And  it  is  alfo  fettled0,  that  whoever  procureth  a  fe- 
lony to  be  committed,  though  it  be  by  the  intervention  of  a 
third  perfon,  is  an  acceffory  before  the  fact.  It  is  like  wife  a 
rule,  that  he  who  in  any  wife  commands  or  counfels  another  to 
commit  an  unlawful  act,  is  acceflbry  to  all  that  enfues  upon 
that  unlawful  act ;  but  is  not  acceflbry  to  any  act  diftinct  from 
the  other.  As  if  A  commands  B  to  beat  C,  and  B  beats  him 
fo  that  he  dies  ;  B  is  guilty  of  murder  as  principal,  and  A  as 
acceflbry.  But  if  A  commands  B  to  burn  C's  houfe  ;  and  he, 
in  fo  doing,  commits  a  robbery  j  now  A,  though  acceflbry  to 
the  burning,  is  not  acceflbry  to  the  robbery,  for  that  is  a  thing 
of  a  diftinct  and  unconfequential  nature13.  But  if  the  felony 
committed  be  the  fame  in  iubftance  with  that  which  is  com- 
manded, and  only  varying  in  fome  circumftantial  matters  ;  as 
if,  upon  a  command  to  poifon  Titius,  he  is  ftabbed  or  fhot, 
that  he  dies  ;  the  commander  is  ftill  acceflbry  to  the  murder, 
for  the  fubftance  of  the  thing  commanded  was  the  death  of 
Titius,  and  the  manner  of  it's  execution  is  a  mere  collateral 
circumftance'1, 

3.  An  acceflbry  after  the  fact  may  be,  where  a  perfon, 
knowing  a  felony  to  have  been  committed,  receives,  relieves, 
comforts,  or  ailifls  the  felonr.  Therefore,  to  make  an  acceflbry 
ex  poft  faflo,  it  is  in  the  firft  place  requiflte  that  he  knows  of 
the  felony  committed".  In  the  next  place,  he  mufl  receive,  re- 
lieve, comfort,  or  aflifl;  him.  And,  generally,  any  afliftance 
whatever  given  to  a  felon,  to  hinder  his  being  apprehended, 
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tried,  or  fuffering  punifhment,  makes  the  afliftor  an  acceffory. 
As  furnifhing  him  with  a  horfe  to  efcape  his  purfuers,  money 
or  victuals  to  fupport  him,  a  houfe  or  other  fhelter  to  conceal 
him,  or  open  force  and  violence  to  refcue  or  protect  him*.     So 
likewife  to  convey  inftruments  to  a  felon  to  enable  him  to  break 
ffaol,  or  to  bribe  the  gaoler  to  let  him  efcape,  makes  a  man  an 
acceffory  to  the  felony.      But  to  relieve  a  felon  in  goal  with 
clothes  or  other  neceffaries,  is  no  offence :  for  the  crime  im- 
putable to  this  fpecies  of  acceffory  is  the  hindrance  of  public 
juftice,  by  afiifting  the  felon  to  efcape  the  vengeance  of  the  la\vu. 
To  buy  or  receive  ftolen  goods,  knowing  them  to  be  ftolen, 
falls  under  none  of  thefe  defcriptions  ;  it  was  therefore  at  com- 
mon law,  a  mere  mifdemefnor,  and  made  not  the  receiver  ac- 
ceffory to  the  theft,  becaufe  he  received  the  goods  only,  and 
not  the  felon" :  but  now  by  the  ftatutes  5  Ann.   c.    31.  and 
4  Geo.  I.  c.  11.  all  fuch  receivers  are  made  acceffcries,  and  may 
be  tranfported  for  fourteen  years.     In  France  this  is  punifhed 
with  death :   and   the    Gothic  conftitutions    diftinguifhed  alfo 
three  forts  of  thieves,  tc  unum  qui  conjilium   daret^  alterum  qui 
"   contredaret,  tertiam  qui  recepiarei  et  occuleret ;  pari  poenae  Jin- 
te  gulos  obnoxios\ 

The  felony  muft  be  complete  at  the  time  of  the  afUftancc 
given  ;  elfe  it  makes  not  the  affiftant  an  acceffory.  As  if  one 
wounds  another  mortally,  and  after  the  wound  given,  but  be- 
fore death  erifues,  a  perfon  affifts  or  receives  the  delinquent : 
this  does  not  make  him  acceffory  to  the  homicide,  for  till  death 
enfues  there  is  no  felony  committed7.  But  fo  Uriel:  is  the  law 
where  a  felony  is  actually  complete,  in  order  to  do  effectual 
juftice,  that  the  neareft  relations  are  not  fuffered  to  aid  or  re- 
ceive one  another.  If  the  parent  affifts  his  child,  or  the  child 
his  parent,  if  the  brother  receives  his  brother,  the  mafter  his 
fervant,  or  the  fervant  his  mafter,  or  even  if  the  hulband  relieves 
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his  wife,  who  have  any  of  them  committed  a  felony,  the  receivers 
become  acceffories  ex  poft  faclo7, .  But  a  feme  covert  cannot  be- 
come an  acceffory  by  the  receipt  and  concealment  of  her  hufband; 
for  fhe  is  prefumed  to  act  under  his  coercion,  and  therefore  ihe 
is  not  bound,  neither  ought  fhe,  to  difcover  her  lord\ 

4.  The  laff  point  of.  enquiry  is,  how  acceffories  are  to  be 
treated,  confidered  diftinct  from  principals.  And  the  general 
rule  of  the  antient  law  (borrowed  from  the  Gothic  conftitutionsb) 
is  this,  that  acceffories  fhall  fuffer  the  fame  punifhment  as 
their  principals:  if  one  be  liable  to  death,  the  other  is  alfb 
liable0:  as,  by  the  laws  of  Athens,  delinquents  and  their  abet- 
tors were  to  receive  the  fame  punifhmentd.  Why  then,  it  may- 
be afked,  are  fuch  elaborate  difun&ions  made  between  acceffo- 
ries and  principals,  if  both  are  to  fuffer  the  fame  punifhment? 
For  thefe  reafons.  1.  To  diftinguifh  the  nature  and  denomina- 
tion of  crimes,  that  the  accufed  may  know  how  to  defend  him- 
felf  when  indicted  :  the  cornmiffion  of  an  actual  robbery  bei.n^ 
quite  a  different  accufation,  from  that  of  harbouring  the  robber. 
2.  Becaufe,  though  by  the  antient  common  law  the  rule  is  as 
before  laid  down,  that  both  fhall  be  punifhed  alike,  yet  now  by 
the  ftatutes  relating  to  the  benefit  of  clergy  a  diftinction  is 
made  between  them  :  acceffories  after  the  fact  being  ffill  al- 
lowed the  benefit  of  clergy  in  all  cafes;  which  is  denied  to  the 
principals,  and  acceffories  before  the  fact  in  many  cafes ;  as  in 
petit  treafon,  murder,  robbery,  and  wilful  burning0.  And  per- 
haps if  a  diftinction  were  conftantly  to  be  made  between  the 
punifhment  of  principals  and  acceffories,  even  before  the  fact,  the 
latter  to  be  treated  with  a  little  lefs  feverity  than  the  former,  it 
might  prevent  the  perpetration  of  many  crimes,  by  increafing 
the  difficulty  of  finding  a  perfon  to  execute  the  deed  itfelfj  as 
his  danger  would  be  greater  than  that   of  his  accomplices,  by 
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reafon  of  the  difference  of  his  punifhment1".  3.  Becaufe  for- 
merly no  man  could  be  tried  as  accffeory,  till  after  the  principal 
was  convicted,  or  at  leaft  he  mult  have  been  tried  at  the  fame 
time  with  him  :  though  that  law  is  now  much  altered,  as  will 
be  fhewn  more  fully  ink's  proper  place.  4.  Becaufe,  though  a 
man  be  indicted  as  acceffory  and  acquitted,  he  may  aftewards 
be  indicted  as  principal ;  for  an  acquittal  of  receiving  or  coun- 
feiling  a  felon  is  no  acquittal  of  the  felony  itfelf :  but  it  is  mat- 
ter of  fome  doubt,  whether,  if  a  man  be  acquitted  as  principal, 
he  can  be  afterwards  indicted  as  acceffory  before  the  fact ;  fince 
thofe  offences  are  frequently  very  near  allied,  and  therefore  an 
acquittal  of  the  guilt  of  one  may  be  an  acquittal  of  the  other 
alfog.  But  it  is  clearly  held,  that  one  acquitted  as  principal 
may  be  indicted  as  an  acceffory  after  the  fact ;  fince  that  is 
always  an  offence  of  a  different  fpecies  of  guilt,  principally 
tending  to  evade  the  public  juftice,  and  is  fubfequent  in  it's 
commencement  to  the  other.  Upon  thefe  reafons  the  diftinction 
of  principal  and  acceffory  will  appear  to  be  highly  neceffary; 
though  the  punifhment  is  ftill  much  the  fame  with  regard  to 
principals,  and  fuch  acceffories  as  offend  a -priori. 
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Chapter  the   fourth. 


Of  OFFENCES  against  GOD  and  RELIGION, 


IN  the  prefent  chapter  we  are  to  enter  upon  the  detail  of  the 
feveral  fpecies  of  crimes  and  mifdemefnors,  with  the  punilh- 
ment  annexed  to  each  by  the  laws  of  England.  It  was  ob- 
ferved,  in  the  beginning  of  this  book*,  that  crimes  and  mif- 
demefnors are  a  breach  and  violation  of  the  public  rights  and 
duties,  owing  to  the  whole  community,  conlidered  as  a  com- 
munity, in  it's  focial  aggregate  capacity.  And  in  the  very  en- 
trance of  thefe  commentaries5  it  was  mewn,  that  human  laws 
can  have  no  concern  with  any  but  focial  and  relative  duties  ; 
being;  intended  only  to  regulate  the  conduct  of  man,  conlidered 
under  various  relations,  as  a  member  of  civil  fociety.  All  crimes 
ought  therefore  to  be  eftimated  merely  according  to  the  mif- 
chiefs  which  they  produce  in  civil  fociety0 :  and,  of  confe- 
quence,  private  vices,  or  the  breach  of  mere  abfolute  duties, 
which  man  is  bound  to  perform  confidered  only  as  an  indivi- 
dual, are  not,  cannot  be,  the  object  of  any  municipal  law;  any 
farther  than  as  by  their  evil  example,  or  other  pernicious  effects, 
they  may  prejudice  the  community,  and  thereby  become  a  fpe- 
cies  of  public  crimes.  Thus  the  vice  of  drunkennefs,  if  com- 
mitted privately  and  alone,  is  beyond  the  knowlege  and  of  courfe 
beyond  the  reach  of  human  tribunals:  but  if  committed  pub- 
licly, in  the  face  of  the  world,  it's  evil  example  makes  it  liable 
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to  temporal  cenfures.  The  vice  of  lying,  which  confifts  (ab- 
ftracfcedly  taken)  in  a  criminal  violation  of  truth,  and  therefore 
in  any  fhape  is  deregatory  from  found  morality,  is  not  however 
taken  notice  of  by  our  law,  unlefs  it  carries  with-  it  fome  public 
inconvenience,  as  fpreading  falfe  news  ;  or  fome  focial  injury, 
asflanderand  malicious  profecution,  for  which  a  private  recom- 
pence  is  given.  And  yet  drunkennefs  and  lying  are  in  for  0  con- 
Jcientiaeas  thoroughly  criminal  when  they  are  not,  as  when  they 
are,  attended  with  public  inconvenience.  The  only  difference 
is,  that  both  public  and  private  vices  are  fubjecl:  to  the  ven- 
geance of  eternal  juftice  ;  and  public  vices  are  belides  liable  to 
the  temporal  punimments  of  human  tribunals. 

On  the  other  hand,  there  are  fome  mifdemefnors  which  are 
punifhed  by  the  municipal  law,  that  are  in  themfelves  nothing 
criminal,  but  are  made  fo  by  the  politive  conftitutions  of  the 
flate  for  public  convenience.  Such  as  poaching,  exportation  of 
wool,  and  the  like.  Thefe  are  naturally  no  offences  at  all; 
but  their  whole  criminality  confifts  in  their  difobedience  to 
the  fupreme  power,  which  has  an  undoubted  right  for  the  well- 
being  and  peace  of  the  community  to  make  fome  things  un- 
lawful, which  were  in  themfelves  indifferent.  Upon  the  whole 
therefore,  though  part  of  the  offences  to  be  enumerated  in  the 
following  meets  are  offences  againfl  the  revealed  law  of  God, 
others  againft  the  law  of  nature,  and  fome  are  offences  again  ft 
neither ;  yet  in  a  treatife  of  municipal  law  we  muft  confider 
them  all  as  deriving  their  particular  guilt,  here  punifhable,  from 
the  law  of  man. 

Having  premifed  this  caution,  I  fhall  next  proceed  to 
diftribute  the  feveral  offences,  which  are  either  directly  or  by 
confequence  injurious  to  civil  fociety,  and  therefore  punifhable 
by  the  laws  of  England,  under  the  following  general  heads : 
firft,  thofe  which  are  more  immediately  injurious  to  God  and 
his  holy  religion ;  fecondly,  fuch  as  violate  and  tranfgrefs  the 
law  of  nations  $  thirdly,  fuch  as  more  efpecially  affect  the  fove- 
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reign  executive  power  of  the  ftate,  or  the  king  and  Lis  govern- 
ment; fourthly,  fuch  as  more  directly  infringe  the  rights  of  the 
public  or  common  wealth;  and,  laftly,  fuch  as  derogate  from 
thofe  rights  and  duties,  which  are  owing  to  particular  indivi- 
duals, and  in  the  prefervation  and  vindication  or  which  the  com- 
munity is  deeply  interefted. 

First  then,  of  fuch  crimes  and  mifdemefnors,  as  more  im- 
mediately offend  Almighty  God,  by  openly  tranfgreffing  the  pre- 
cepts of  religion  either  natural  or  revealed  ;  and  mediately,  by 
their  bad  example  and  confequence,  the  law  of  fociety  alfo ; 
which  conftitutes  that  guilt  in  the  action,  which  human  tribu- 
nals are  to  cenfure. 

I.  O  f  this  fpecies  the  firft  is  that  of  apoftacy,  or  a  total  re- 
nunciation of  chriitianity,  by  embracing  either  a  falfe  religion, 
or  no  religion  at  all.  This  offence  can  only  take  place  in  fuch 
as  have  once  profeffed  the  true  religion.  The  perverfion  of  a 
chriftian  to  judaifm,  paganilm,  or  other  falfe  religion,  was 
punilhed  by  the  emperors  Conftantius  and  Julian  with  confifca- 
tion  of  goodsd;  to  which  the  Emperors  TheodoGus  and  Valenti- 
nian  added  capital  punifhment,  in  cafe  the  apoftate  endeavoured 
to  pervert  others  to  the  fame  iniquity6.  A  punifhment  too  fe- 
vere  for  any  temporal  laws  to  inflict :  and  yet  the  zeal  of  our 
ancefiors  imported  it  into  this  country  -}  for  we  find  by  Braccon^ 
that  in  his  time  apoftates  were  to  be  burnt  to  death.  Doubtlefs 
the  prefervation  of  chriftianity,  as  a  national  religion,  is  ab- 
flracted  from  it's  own  intrinfic  truth,  of  the  utmoft  confequence 
to  the  civil  ftate:  wmich  a  fingle  inftance  will  fufficiently  de- 
monftrate.  The  belief  of  a  future  flate  of  rewards  and  punifh- 
ments,  the  entertaining  juft  ideas  of  the  moral  attributes  of  the 
fupreme  being,  and  a  firm  perfuafion  that  he  fuperintends  and 
will  finally  compenfate  every  action  in  human  life  (all  which 
are  clearly  revealed  in  the  doctrines,  and  forcibly  inculcated  by 
the  precepts,  of  our  faviour  Chrift)  thefe  are  the  grand  founda- 

F  2  tion 

d  Cad.  1.  7.  :.  £  /.  3-  ?■.£» 


44  Public  Book  IV. 

tion  of  all  judicial  oaths ;  which  call  God  to  witnefs  the  truth 
of  thofe  facts,  which  perhaps  may  be  only  known  to  him  and 
the  party  attefting  :  all  moral  evidence  therefore,  all  confidence 
in  human  veracity,  mufl  be  weakened  by  apoftacy,  and  over- 
thrown by  total  infidelity.  Wherefore  all  affronts  to  chriftianity, 
or  endeavours  to  depreciate  it's  efficacy,  in  thofe  who  have  once 
profeffed  it,  are  highly  deferving  of  cenfure.  But  yet  the  lofs  of 
life  is  a  heavier  penalty  than  the  offence,  taken  in  a  civil  light,  de- 
jferves:  and,takeninafpiritual  light,  our  laws  have  nojurifdktion 
over  it.  This  punifhment  therefore  has  long  ago  become  obfolete; 
and  the  offence  of  apoftacy  was  for  a  long  time  the  object  only  of 
the  ecclefiaftical  courts,  which  corrected  the  oifender  pro  faints 
animae.  But  about  the  clofe  of  the  lafl  century,  the  civil  liber- 
ties to  which  we  were  then  reftored,  being  ufcd  as  as  a  cloke  of 
malicioufnefs,  and  the  moft  horrid  doctrines  fubverfive  of  all 
religion  being  publicly  avowed  both  in  difcourfe  and  writings, 
it  was  thought  neceffary  again  for  the  civil  power  to  interpofe,by 
not  admitting  thofe  mifcreants  s  to  the  privileges  of  foCiety, 
who  maintained  fuch  principles  as  cieftroyed  all  moral  obliga- 
tion. To  this  end  it  was  enacted  by  ftatute  9  &  10  W.  III.  c.  32. 
that  if  any  perfon  educated  in,  or  having  made  profeftion  of, 
the  chriftian  religion,  mall  by  writing,  printing,  teaching  or 
advifed  fpeaking,  deny  the  chriftian  religion  to  be  true,  or  the 
holy  fcriptures  to  be  of  divine  authority,  he  fhall  upon  the  fir  ft 
offence  be  rendered  incapable  to  hold  any  office  or  place  of  truft; 
and,  for  the  fecond,  be  rendered  incapable  of  bringing  any  ac- 
tion, being  guardian,  executor,  legatee,  or  purchafer  of  lands, 
and  fhall  fuffer  three  years  imprifonment  without  bail.  To  give 
joom  however  for  repentance;  if,  within  four  months  after  the 
ifirft  conviction,  the  delinquent  will  in  open  court  publicly  re- 
nounce his  error,  he  is  discharged  for  that  once  from  all  dur- 
abilities. 

II.  A  s  e  c  o  n  d  offence  is  that  of  herefy  ;  which  confifts  not 
in  a   total  denial   of  chriftianity,   but  of  fome  of  it's  eflential 
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doctrines,    publicly    and   obftinately  avowed  ;    being  defined, 
Jententia  rerum  div'marum  humano  fenfu  excogitata  palam  do6iay 
et pertinaciter  defenfcP"   And  here  it  muff  alfo  be  acknowlcged 
that  particular  modes  of  belief  or  unbelief,  not  tending  to  over- 
turn chriftianity  itfelf,  or  to  fap  the   foundations   of  morality, 
are  by  no  means  the  object  of  coercion  by  the   civil  magiftrate. 
What  doctrines  mall  therefore  be  adjudged  herefy,  was  left  by 
our  old  constitution   to  the  determination  of  the  ecclefiaftical 
judge  j  who  had  herein  a  moll  arbitrary  latitude  allowed  him. 
For  the  general  definition  of  an  heretic  given  by  Lyndewode',ex- 
tends  to  the  fmalleft  deviations  from  the  doctrines  of  holy  church : 
"  haereticits  efl  qui  dub] tat  de  fide  catholica,  et  qui  negligitfervare  ea, 
"  quae  Romana  ecclefiaftatuit,  feu  fervare  deer  ever  at"  Or,  as  the 
ftatute  2  Hen.  IV.  c.  15.    expreffes  it  in  Englifh,   "  teachers  of 
"  erroneous  opinions,  contrary  to  the  faith  and  bleffed  determi- 
"  nations  of  the  holy  church."  Very  contrary  this  to  the  ufage 
of  the  firft  general  councils,  which  defined  all  heretical  doctrines 
with  the  utmoft  precifion  and  exaclnefs.     And  what  ought  to 
have  alleviated  the  punifhment,  the  uncertainty  of  the  crime, 
teems  to  have  ^enhanced  it  in  thofe  days  of  blind  zeal  and  pious 
cruelty.     It  is   true,  that  the  fanctimonious  hypocrify  of  the 
c^nonifto,  went  at  iirfl   no    farther  than  enjoining  penance,    ex- 
communication, and  ecclefiaftical  deprivation,  for  herefy,  though 
afterwards  they  proceeded  boldly  to  imprifonment  by  the  ordi- 
nary, and  confiscation  of  goods  in  pios  ufus.     But   in  the  mean 
time  they  had  prevailed  upon  the  weaknefs  of  bigotted  princes 
to  make  the  civil  power  fubfervient  to  their  purpofes,by  making 
herefy  not   only  a  temporal,  but  even  a   capital    offence :  the 
Piomifh  ecclefiaftics  determining,  without  appeal,  whatever  they 
pleafed  to  be  herefy,  and  fhifting  off  to  the  fecular  arm   the 
odium  and  drudgery  of  executions  ;  with  which  they  themfelves 
were  too  tender  and  delicate   to  intermeddle.     Nay  they  pre- 
tended to  intercede  and  pray,  on  behalf  of  the  convicted  heretic, 
%it    atra    mortis    periculum  Jententia    circa   eum  moderetur* :  well 
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knowing  at  the  fame  time  that  they  were  delivering  the  unhappy 
victim  to  certain  death.  Hence  the  capital  punifhments  inflicted 
on  the  antient  Donatifts  and  Manichaeans  by  the  emperors 
Theodofius  and  Juftinian1 :  hence  alfo  the  conftitution  of  the 
emperor  Frederic  mentioned  by  Lyndewcde0,  adjudging  all 
perfons  without  diftinction  to  be  burnt  with  fire,  who  were  con- 
victed of  herefy  by  the  ecclefiaftical  judge.  The  fame  emperor, 
in  another  conftitution n,  ordained  that  if  any  temporal  lord, 
when  admonifhed  by  the  Church,  fhould  neglect  to  clear  his 
territories  of  heretics  within  a  year,  it  fhould  be  lawful  for  good 
catholics  to  feife  and  occupy  the  lands,  and  utterly  to  extermi- 
nate the  heretical  pofleffors.  And  upon  this  foundation  was 
built  that  arbitrary  power,  fo  long  claimed  and  fo  fatally  ex- 
erted by  the  pope,  of  difpofing  even  of  the  kingdoms  of  re- 
fractory princes  to  more  dutiful  fons  of  the  church.  The  im- 
mediate event  of  this  conftitution  was  fomething  fingular,  and 
may  ferve  to  illuftrate  at  once  the  gratitude  of  the  holy  fee,  and 
the  juft  punifhmentof  the  royal  bigot;  for  upon  the  authority 
of  this  very  conftitution,  the  pope  afterwards  expelled  this  very 
emperor  Frederic  from  his  kingdom  of  Sicily,  and  gave  it  to 
Charles  of  Anjou0. 

Christianity  being  thus  deformed  by  the  daemon  of  per- 
fection upon  the  continent,  we  cannot  expect  that  our  own  ifland 
fhould  be  entirely  free  from  the  fame  fcourge.  And  therefore  we 
find  among  our  antient  precedents'5  a  writ  dehaeretico  comburendo, 
which  is  thought  by  fometo  be  as  antient  as  the  common  law 
itfelf.  However  it  appears  from  thence,  that  the  conviction  of 
herefy  by  the  common  law  was  not  in  any  petty  ecclefiaftical 
court,  but  before  the  archbiihop  himfelf  in  a  provincial  fynod  j 
and  that  the  delinquent  was  delivered  over  to  the  king  to  do  as 
he  fhould  pleafe  with  him :  fo  that  the  crown  had  a  control 
over  the  fpiritual  power,  and  might  pardon  the  convict  by  ifTuing 
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no  procefs  againft  him  ;  the  writ  de  haeretico  comburendo  being 
not  a  writ  of  courfe,  but  iffuing  only  by  the  fpecial  direction 
of  the  king  in  council". 

B  u  t  in  the  reign  of  Henry  the  fourth,  when  the  eyes  of 
the  chriftian  world  began  to  open,  and  the  feeds  of  the  protec- 
tant religion  (though  under  the  opprobrious  name  of  lollardyr) 
took  root  in  this  kingdom  ;  the  clergy,  taking  advantage  from 
the  king's  dubious  title  to  demand  an  increafe  of  their  own 
power,  obtained  an  act  of  parliament8,  which  fharpened  the 
edge  of  perfecution  to  it's  utmoft  keennefs.  For,  by  that  fta- 
tute,  the  diocefan  alone,  without  the  intervention  of  a  fynod, 
might  convict  of  heretical  tenets ;  and  unlefs  the  convict  abju- 
red his  opinions,  or  if  after  abjuration  he  relapfed,  the  fheriff 
was  bound  ex  officio,  if  required  by  the  bifhop,  to  commit  the 
unhappy  victim  to  the  flames,  without  waiting  for  the  confent 
of  the  crown.  By  the  ftatute  2  Hen.  V.  c.  7.  lollardy  was  alfo 
made  a  temporal  offence,  and  indictable  in  the  king's  courts; 
which  did  not  thereby  gain  an  exclufive,  but  only  a  concurrent 
jurifdiction  with  the  bifhop's  confiftory. 

Afterwards,  when  the  final  reformation  of  religion  began  to 
advance,  the  power  of  the  ecclefiaftics  was  fomewhat  moderated  : 
for  though  what  herefy  is,  was  not  then  precifely  defined,  yet 
we  are  told  in  fome  points  what  it  is  not :  the  ftatute  25  Hen.  VIII. 
c.  14.  declaring,  that  offences  againft  the  fee  of  Rome  are  not 
herefy  ;  and  the  ordinary  being  thereby  retrained  from  proceed- 
ing in  any  cafe  upon  mere  fufpicion  ;  that  is,  unlefs  the  party  be 
accufed  by  two  credible  witneffes,  or  an  indictment  of  herefy  be 
firft  previoufly  found  in  the  king's  courts  of  common  law.  And 
yet  the  fpirit  of  perfecution  was  not  then  abated,  but  only  di- 
verted into  a  lay  channel.  For  in  fix  years  afterwards,  by  ftatute 
31  Hen.  VIII.  c.  14.  the  bloody  law  of  the  fix  articles  was  made, 
Which  eftablifhed  the  fix  moft  contefted  points  of  popery,  tran- 
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fubftantiation,  communion  in  one  kind,  the  celibacy  of  the 
clergy,  monadic  vows,  the  facrifice  of  the  mafs,  and  auricular 
confeffion  ;  which  points  were  "  determined  and  refolved  by  the 
"  moft  godly  ftudy,  pain,  and  travail  of  his  majefty:  for  which 
*'  his  moft  humble  and  obedient  fubjects,  the  lords  fpiritual  and 
"  temporal  and  the  commons,  in  parliament  afTembled,  did  not 
only  render  and  give  unto  his  highnefs  their  moft  high  and 
hearty  thanks/'  but  did  alfo  enact  and  declare  all  oppngners  of 
the  firft  to  be  heretics,  and  to  be  burnt  with 'fire;  and  of  the 
five  laft  to  be  felons,  and  to  naffer  death.  The  fame  ftatute  ef- 
tablifhed  a  new  and  mixed  jurifdiction  of  clergy  and  laity  for 
the  trial  and  conviction  of  heretics  ;  the  reigning  prince  being 
then  equally  intent  on  deftroying  the  fupremacy  of  the  bifhops 
of  Rome,  and  eftablifhing  ail  other  their  corruptions  of  the 
chriftian  religion. 

I  shall  not  perplex  this  detail  with  the  various  repeals  and 
revivals  of  thefe  fanguinary  laws  in  the  two  fucceeding  reigns  ; 
but  lhall  proceed  directly  to  the  reign  of  queen  Elizabeth  ;  when 
the  reformation  was  finally  eftablifhed  with  temper  and  decency, 
unfullied  with  party  rancour,  or  perfonal  caprice  and  refentment. 
By  ftatute  i  Eliz.  c.  I.  all  former  ftatutes  relating  to  herefy  are 
repealed,  which  leaves  the  jurifdiction  of  herefy  as  it  ftood  at  com- 
mon law;  viz,  as  to  the  infliction  of  common  cenfures,in  theec- 
clefiaftical  courts  ;  and,  in  cafe  of  burning  the  heretic,  in  the  pro- 
vincial fynod  only\  Sir  Matthew  Hale  is  indeed  of  a  different 
opinion,  and  holds  that  fuch  power  refided  in  the  diocef an  alfo ; 
though  he  agrees,  thatin  either  cafe  the  writ  de  haeret'ico  comburendo 
was  not  demandable  of  common  right,  but  grantable  or  otherwife 
merely  at  the  king's  difcretion".  But  the  principal  point  now 
gained,  was,  that  by  this  ftatute  a  boundary  is  for  the  firft  time 
fet  to  what  fhall  be  accounted  herefy ;  nothing  for  the  future 
being  to  be  fo  determined,  but  only  fuch  tenets,  which  have 
been  heretofore  fo  declared,  i.  By  the  words  of  the  canonical 
fcriptures  j  2.  By  the  firft  four  general  councils,  or  fuch  others 
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as  have  only  ufed  the  words  of  the  holy  fcriptures ;  or,  3.  Which 
ihall  hereafter  be  fo  declared  by  the  parliament,  with  the  affent 
of  the  clergy  in  convocation.  Thus  was  herefy  reduced  to  a 
greater  certainty  than  before;  though  it  might  not  have  been 
the  worfe  to  have  defined  it  in  terms  ftill  more  precife  and  par- 
ticular :  as  a  man  continued  ftill  liable  to  be  burnt,  for  what 
perhaps  he  did  not  underftand  t©  be  herefy,  till  the  ecclefiaftical 
judge  fo  interpreted  the  words  of  the  canonical  fcriptures. 

For  the  writ  de  haeretico  ccmburendo  remained  ftill  in  force; 
and  we  have  inftances  of  it's  being  put  in  execution  upon  two 
anabaptifts  in  the  feventeenth  of  Elizabeth,  and  two  Arians  in 
the  ninth  of  James  the  firft.  But  it  was  totally  abolifhed,  and 
herefy  again  fubje&ed, only  to  ecclefiaftical  correction,  pro  falute 
an'imae,  by  virtue  of  the  flatute  29  Car.  II.  c.  9.  For  in  one 
and  the  fame  reign,  our  lands  were  delivered  from  the  flavery  of 
military  tenures  ;  our  bodies  from  arbitrary  imprifonment  by  the 
habeas  corpus  act ;  and  our  minds  from  the  tyranny  of  fuperfti- 
tious  bigotry,  by  dcmolifhing  this  laft  badge  of  perfecution  in 
the  Englifli  law. 

I  n  what  I  have  now  faid  I  would  not  be  underftood  to  dero- 
gate from  the  juft  rights  of  the  national  church,  or  to  favour  a 
loofe  latitude  of  propagating  any  crude  undigefted  fentiments  in 
religious  matters.  Of  propagating,  1  fay  ;  for  the  bare  enter- 
taining them,  without  an  endeavour  to  diffufe  them,  feems 
hardly  cognizable  by  any  human  authority.  I  only  mean  to  il- 
luftrate  the  excellence  of  our  prefent  eftablilhment,  by  looking 
back  to  former  times.  Every  thing  is  now  as  it  mould  be,  with 
refpect  to  the  fpiritual  cognizance,  and  fpiritual  punifhment, 
of  herefy:  unlefs  perhaps  that  the  crime  ought  to  be  more 
flrictly  defined,  and  no  profecution  permitted,  even  in  the  ec- 
clefiaftical courts,  till  the  tenets  in  queftion  are  by  proper  autho- 
rity previoufly  declared  to  be  heretical.  Under  tjiefe  reftrictions, 
it  feems  necefTary  for  the  fupport  of  the  national  religion,  that 
the  officers  of  the  church  mould  have  power  to  cenfure  here- 
tics ;  yet  not  to  harrafs  them  with  temporal  penalties,  much 
Vol.  IV.  G  kfs 
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lefs  to  exterminate  or  deftroy  them.  The  legiflature  hath  in- 
deed thought  it  proper,  that  the  civil  magiftrate  fhould  2gain 
interpofe,  with  regard  to  one  foecies  of  herei'y,  very  prevalent 
in  modern  times  :  for  by  ftatute  9  &  10  W.  III.  c.  32.  if  any 
perfon  educated  in  the  chriftian  religion,  or  profeffing  the  fame, 
fhall  by  writing,  printing,  teaching,  or  advifed  fpeaking,  deny 
any  one  of  the  perfons  in  the  holy  trinity  to  be  God,  or  main- 
tain that  there  are  more  Gods  than  one,  he  mall  undergo  the 
fame  penalties  and  incapacities,  which  were  juft  now  mentioned 
to  be  inflicted  on  apoflacy  by  the  fame  ftatute.  And  thus  much 
for  the^crime  of  herefy. 

III.  Another  fpecies  of  offences  againft  religion  are  thofe 
which  affect  the  eftablifoed  church.  And  thefe  are  either  pofi- 
tive  or  negative.  Pofitive,  as  by  reviling  it's  ordinances :  or 
negative,  by  non-conformity  to  it's  worfhip.  Of  both  of  thefe 
in  their  order. 

I.  And,  firft,  of  the  offence  of  reviling  the  ordinances  of 
the  church.  This  is  a  crime  of  a  much  gi  offer  nature  than  the 
other  of  mere  non-conformity  ;  fince  it  carries  with  it  the  ut- 
moft  indecency,  arrogance,  and  ingratitude  :  indecency,  by  fet- 
ting  up  private  judgment  in  virulent  and  factious  oppofi- 
tion  to  public  authority \  arrogance,  by  treating  with  contempt 
and  rudenefs  what  has  at  leaft  a  better  chance  to  be  right,  than 
the  lingular  notions  of  any  particular  man  ;  and  ingratitude,  by 
denying  that  indulgence  and  undifturbed  liberty  of  conference  to 
the  members  of  the  national  church,  which  the  retainers  to 
every  petty  conventicle  enjoy.  However  it  is  provided  by  fta- 
tutes  1  Edw.  VI.  c.  1.  and  1  Eliz.  c.  1.  that  whoever  reviles 
the  facrament  of  the  lord's  fupper  fhall  be  punifhed  by  fine  and 
imprifonment :  and  by  the  ftatute  1  Eliz.  c.  2.  if  any  mi 'mfter 
fhall  fpeak  any  thing  in  derogation  of  the  book  of  common 
prayer,  he  fhall  be  imprifoned  fix  months;  and  forfeit  a  year's 
value  of  his  benefice :  and  for  the  fecond  offence  he  fhall  be  de- 
prived. And  if  any  -perfon  whatfoever  fhall  in  plays,  fongs,  or 
other  open  words,  fpeak  any  thing  in  derogation,  depraving,  or 
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defpifing  of  the  faid  book,  he  mall  forfeit  for  the  firft  offence 
an  hundreds  marks ;  for  the  fecond  four  hundred  ;  and  for  the 
third  mall  forfeit  all  his  goods  and  chattels,  and  fuffer  imprifon- 
ment  for  life.  Thefe  penalties  were  framed  in  the  infancy  of  our 
prefent  eitabliihment ;  when  the  difciples  of  Rome  and  of  Ge- 
neva united  in  inveighing  with  the  utrnoft  bitternefs  againfl  the 
'En glim  liturgy  :  and  the  terror  of  thefe  laws  (for  they  feldom, 
it  ever,  were  fully  executed)  proved  a  principal  means,  under 
providence,  of  preferving  the  purity  as  well  as  decency  of  our 
national  worfhip.  Nor  can  their  continuance  to  this  time  {in 
terrorem  at  leaft)  be  thought  too  fevere  and  intolerant ;  when 
weconfider,  that  they  are  levelled  at  the  offence,  not  of  think- 
ing differently  from  the  national  church,  but  of  railing  at  that 
church  and  it's  ordinances,  for  not  fubmitting  it's  public  judg- 
ment to  the  private  opinion  of  others*  For,  though  k  is  clear, 
that  no  restraint  mould  be  laid  upon  rational  and  difpaiilonate 
enquiries  into  the  rectitude  and  propriety  of  the  eftablulied  mode 
of  worfhip  ;  yet  contumely  and  contempt  are  what  no  eftablifh- 
ment  can  tolerate™.  A  rigid  attachment  to  trifles,  and  an  in- 
temperate zeal  for  reforming  them,  are  equally  ridiculous  and 
abfurd  :  but  the  latter  is  at  prefent  the  lefs  excufable,  becaufe 
from  political  reafons,  fufficiently  hinted  at  in  a  former  volume*, 
it  would  now  be  extremely  undadvifable  to  make  any  alterations 
in  the  fervice  of  the  church  ;  unlefs  it  could  be  fhewn  thac  fome 
manifeft  impiety  or  mocking  abfurdity  would  follow  from  con- 
tinuing it  in  it's  prefent  form. 

2.  NoN-coNFORMiTYto  the  worfhip  of  the  church  is  the 
other,  or  negative  branch  of  this  offence.  And  for  this  there  is 
much  more  to  be  pleaded  than  for  the  former  ;  being  a~matter  of 
private  confeience,  to  the  fcruples  of  which  our  prefent  laws  have 
fhewn  a  very  juft  and  chriftian  indulgence.  For  undoubtedly  all 
perfecution  and  oppreffion  of  weak  confeiences,  on  the  fcore  of 

G  2  religious 

w  By  an   ordinance  Z3  Aug.  1645,    which  bliihed    prefbyterian   worfhip,    ful)je<fted    the 

continued   till    the    refloration,     to   preach,  offender  upon    indictment  to  a  dffcretionajy 

write,  or  print,  any   thing  in   derogation  or  fine,  not  exceeding  fifty  pcunds.(Scobell.  98.) 
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religious perfuafions,  are  highly  unjuftifiable  upon  every  principle 
of  natural  reafon,  civil  liberty,  or  found  religion .  But  care  muft 
be  taken  not  to  carry  this  indulgence  into  fuch  extremes,  as  may 
endanger  the  national  church  :  there  is  always  a  difference  to  be 
made  between  toleration  and  eftablifhment. 

Non-conformists  are  of  two  forts :  firft,  fuch  as  abfent 
themfelves  from  divine  worfhip  in  theeftablifhed  church,  through 
total  irreligion,  and  attend  the  fervice  of  no  other  perfuafion. 
Thefe  by  the  ftatutes  of  i  Eliz.  c.  2.  23  Eliz.  c.  1.  and  3  Jac.  I. 
c.  4.  forfeit  one  (hilling  to  the  poor  every  lord's  day  they  fo  ab- 
fent themfelves,  and  20/.  to  the  king  if  they  continue  fuch  de- 
fault for  a  month  together.  And  if  they  keep  any  inmate,  thus 
irreligioufly  difpofed,  in  their  houfes,  they  forfeit  10/. per  month. 

* 

The  fecond  fpecies  of  non-confprmifts  are  thofewho  offend 
through  a  miftaken  or  perverfe  zeal.  Such  were  efteemed  by  our 
laws,  enacted  fince  the  time  of  the  reformation,  to  be  papifts 
and  proteftant  diffenters  :  both  of  which  were  fuppofed  to  be 
equally  fchifmatics  in  not  communicating  with  the  national 
church  ;  with  this  difference,  that  the  papifts  divided  from  it 
upon  material,  though  erroneous,  reafons ;  but  many  of  the 
diffenters  upon  matters  of  indifference,  or,  in  other  words,  upon 
110  reafon  at  all.  Yet  certainly  our  anceftors  were  miftaken  in 
their  plans  of  compulfion  and  intolerance.  The  fin  of  fchifm, 
as  fuch,  is  by  no  means  the  object  of  temporal  coercion  and 
punifhment.  If  through  Weaknefs  of  intellect,  through  mifdi- 
xected  piety,  through  perverfenefs  and  acerbity  of  temper,  or 
(which  is  often  the  cafe)  through  a  profpect  of  fecular  advan- 
tage in  herding  with  a  party,  men  quarrel  with  the  ecclefiaftical 
eftablifhfcient,  the  civil  magiftrate  has  nothing  to  do  with  it ; 
unlefs  their  tenets  and  practice  are  fuch  as  threaten  ruin  or  dif- 
turbance  to  the  ftate.  He  is  bound  indeed  to  protect  the  efta- 
blifhcd  church  :  and,  if  this  can  be  better  effected,  by  admitting 
none  but  it's  genuine  members  to  offices  of  truft  and  emolument, 
he  is  certainly  at  liberty  fo  to  do  ;  the  difpofal  of  offices  being 
matter  of  favour  and  difcretion.    But,  this  point  being  once  fe- 
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cured,  all  perfecution  for  diverfity  of  opinions,  however  ridi- 
culous or  abfurd  they  may  be,  is  contrary  to  every  principle  of 
found  policy  and  civil  freedom.  The  names  and  fubordination 
of  the  clergy,  the  pofture  of  devotion,  the  materials  and  colour 
of  the  miniiter's  garment,  the  joining  in  a  known  or  an  unknown 
form  of  prayer,  and  other  matters  of  the  fame  kind,  muft  be 
left  to  the  option  of  every  man's  private  judgment. 

With   regard  therefore  to  fret  eft  ant  diffenters,  although  the 
experience  of  their  turbulent  difpontion  in  former  times  occa- 
lioncd  feveral  difabilities  and  reftrictions  (which  I  mail  not  un- 
dertake to  juftify)  to  be  laid  upon  them  by  abundance  of  fta- 
tutes7,  yet  at  length  the  legiflator,   with  a  fpirit  of  true  mag- 
nanimity, extended  that  indulgence  to  thefe  fectaries,  which  they 
themfelves,  when  in  power, had  held  to  be  countenancing  fchifm, 
and  denied  to  the  church  of  England2.     The  penalties  are  all  of 
them  fufpended   by  the  ftatute    1  W.  &  M.  ft.  1.  c.  18.   "  for 
"  exempting  their  majefties  proteftant  fubjects,  diflenting  from 
"  the  church  of  England,  from  the  penalties  of  certain  laws," 
commonly  called  the  toleration  act ;  which  exempts  all  diflenters 
(except  papifts,  and  fuch  as  deny  the  trinity)  from  all  penal  laws 
relating  to  religion,  provided  they  take  the  oaths  of  allegiance 
and  fupremacy  (or  make  a  iimilar  affirmation,  being  quakers3) 
and  fubferibe  the  declaration  againft  popery,  and  repair  to  fome 
congregation  regiftered  in  the  bifhop's  court  or  at  the  feilions, 
the  doors  whereof  muft  be  always  open  :  and  diflenting  teachers 
are  alfo  to  fubferibe  the  thirty  nine  articles,  except  thofe  relating 
to  church  government  and  infant  baptifm.     Thus  are  all  perfons, 
who  will  approve  themfelves  no  papifts  or  opugners  of  the  tri- 
nity, left  at  full  liberty  to  act  as  their  confeience  fhall  direct  them, 
in  the  matter  of  religious  worfhip.     And,  if  any  perfon  fhall 
wilfully,  malicioufly,  or  contemptuoufly  difturb  any  congrega- 
tion, 

y  13  Eliz.  ex.    35  Eliz.  c.  i.   17  Car.  II.  former   two,  in  cafe   of  ufing  the   book   of 

c.  x.    11  Car.  II.  c.  1.  common-prayer,     not  only     in    a     place  of 

z  The  ordinance  of    1645    (lie fore- cited)  public  worfhip,    but   alfo  ir.  any  priyate  fa- 
inflicted  imprifonment  for  a  year  on  the  third  mily. 
offence,    and    pecuniary    penaUje?     on    the  a  See  Stat,  8  Geo.  I.  c.  6. 
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tion,  aflembled  in  any  church  or  permitted  meeting'  houfe,  or 
ihall  mifufe  any  preacher  or  teacher  there,  he  fhall  (by  virtue  of 
the  fame  ftatute)  be  bound  over  to  the  fefiions  of  the  peace,  and 
forfeit  twenty  pounds.  But  by  ftatute  5  Geo.  I.  c.  4.  no  mayor, 
or  principal  magiftrate,  muft  appear  at  any  diffenting  meeting 
with  the  enfigns  of  his  ofHceb,  on  pain  of  difability  to  hold  that 
or  any  other  office  :  the  legiflature  judging  it  a  matter  of  pro- 
priety, that  a  mode  of  worfhip,  fet  up  in  oppofttion  to  the  na- 
tional, when  allowed  to  be  exercifed  in  peace,  mould  be  exer- 
cifed  alfo  with  decency,  gratitude,  and  humility. 

As  to papifts,  what  has  been  faid  of  the  protcPiant  diftenters 
would  hold  equally  ftrong  for  a  general  toleration  of  them  : 
provided  their  feparation  was  founded  only  upon  difference  of 
opinion  in  religion,  and  their  principles  did  not  alfo  extend  to  a 
iubverfion  of  the  civil  government.  If  once  they  could  be  brought 
to  renounce  the  fupremacy  of  the  pope,  they  might  quietly  enjoy 
their  feven  facraments,  their  purgatory,  and  auricular  confefiion ; 
their  worfhip  of  reliques  and  images  ;  nay  even  their  tranfub- 
ilantiation.  But  while  they  acknowlege  a  foreign  power,  fupe- 
rior  to  the  fovereignty  of  the  kingdom,  they  cannot  complain 
if  the  laws  of  that  kingdom  will  not  treat  them  upon  the  foot- 
ing of  good  fubjecls. 

Le  t  us  therefore  now  take  a  view  of  the  laws  in  force  againfl 
the  papifts  ;  who  may  be  divided  into  three  claffes,  perfons  pro- 
fefting  popery,  popifh  recufants  convict,  and  popifh  priefts. 
1.  Perfons  profefling  the  popifh  religion,  befides  the  former  pe- 
nalties for  not  frequenting  their  parifh  church,  are  by  feveral 
ftatutes,  too  numerous  to  be  here  recited0,  difabled  from  taking 
any  lands  either  by  defcent  or  purchafe,  after  eighteen  years  of 
age,  until  they  renounce  their  errors  ;  they  muft  at  the  age  of 
twenty  one  regifter  their  eftates  befofe  acquired,  and  all  future 

con- 

l>  Sir  Humphrey  Edwin,    a  lord   mayor  of  under  the  allegory  of  Jack  getting   oil   a  great 

London,   had  the   imprudence  foon  after  the  horfe,  and  eating  cuftard. 

toleration-aft   to  go  to  a  prcfbyterian    meet-  c  See   Hawkins's   pleas  of  the  crown,  and 
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conveyances  and  wills  relating  to  them ;  they  are  incapable  of 
prefenting  to  any  advowfon,  or  granting  to  any  other  perfon  any 
avoidance  of  the  fame,   in    prejudice  of  the  two  univerfities ; 
they  may  not  keep  or  teach  any  fchool  under  pain  of  perpetual 
imprifonment;  they  are  liable  alfo  in  fomeinftances  to  pay  double 
taxes;  and,  if  they  willingly  fay  or  hear  mafs,   they  forfeit  the 
one  two  hundred,  the  other  one  hundred  marks,  and  each  fhail 
fuller  a  year's  imprilonment.  Thus  much  for  perfons,  who,  from 
the  misfortune  of  family  prejudices  or  otherwife,  have  conceived 
an  unhappy  attachment  to  the  Romifh  church  from  their  infancy, 
and  publicly  profefs  it's  errors.     But  if  any  evil  induflry  is  ufed 
to  rivet  thefe  errors  upon  them,   if  any  perfon  fends  another 
abroad  to  be  educated  in  the  popifh  religion,  ortorefide   in  any 
religious  houfe  abroad  for  that  purpofe,  or  contributes  any  thing 
to  their  maintenance  when  there  :  both  the  fender,  the  fent,  and 
the  contributor,  are  difabled  to  fue  in  law  or  equity,  to  be  exe- 
cutor or  adminiftrator  to  any  perfon,  to  take  any  legacy  or  deed 
of  gift,  and  to  bear  any  office  in  the  realm,   and  m aH  forfeit  all 
their  goods  and  chattels,  and  likewife  all  their  real  eftate  for  life. 
And  where  thefe  errors  are  alfo  aggravated  by  apoftacy  or  per- 
veriion,  where  a  perfon  is  reconciled  to  the  fee  of  Rome  or  pro- 
cures others  to  be  reconciled,  the  offence  amounts  to  high  trea- 
fon.     2.  Popiih    recufants,  convicted  in  a  court  of  law  of  not 
attending  the  fervice  of  the  church  of  England,  are  fubject  to 
the  following  difabilities,  penalties  and  forfeitures,  over   and 
above  thofe  before-mentioned.     They  can  hold  no  office  or  em- 
ployment; they  muft  not  keep  arms   in  their  houfes,  but  the 
fame  may  be  feifed  by  thejufticesof  the  peace;  they  may  not 
come  within  ten  miles  of  London,  on  pain  of  100  /;  they  can 
bring  no  action  at  law,  or  fuit  in  equity  ;  they  are  not  permitted 
to  travel  above  five  miles  from  home,  unlefs  by  licence,  upon 
pain  of  forfeiting   all  their  goods ;  and  they  may  not  come  to 
court,  under  pain  of  ioo/.     No  marriage  or  burial  of  fuch  re- 
cufant,  orbaptifmof  his  child,  fhall  be  had  otherwife  than  by 
the  minifters  of  the  church  of  England,  under  other  fevere  pe- 
nalties. A  married  woman,  when  recufant,  fhall  forfeit  two  thirds 
of  her  dower  or  jointure,  may  not  be  executrix,  or  adminiftratrix 
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to  her  husband,  nor  have  any  part  of  his  goods;  and  during  the 
coverture  may  be  kept  in  prifon,  unlefs  her  husband  redeems  her 
at  the  rate  of  10L  a  month,  or  the  third  part  of  all  his  lands. 
And,  Jaftly,  as  a  feme-covert  recufant  may  be  imprifoned,  fo  all 
others  muft,  within  three  months  after  conviction,  either  fubmit 
and  renounce  their  errors, or,if  required  fo  to  do  by  fourjuftices, 
mud  abjure  and  renounce  the  realm :  and  if  they  do  not  de- 
part, or  if  they  return  without  the  king's  licence,  they  fhall  be 
guilty  of  felony,  and  fuffer  death  as  felons.  There  is  alfo  an 
inferior  fpecies  of  recufancy,  (refufing  to  make  the  declaration 
againft  popery  enjoined  by  flatute  30  Car.  II.  ft.  2.  when  tendered 
by  the  proper  magiftrate)  which,  it  the  party  refides  within  ten 
miles  of  London,  makes  him  an  abfolute  recufant  convict ;  or, 
if  at  a  greater  diftance,  fufpends  him  from  having  any  feat  in 
parliament,  keeping  arms  in  his  houfe,  or  any  horfe  above  the 
value  of  five  pounds.  This  is  the  Hate,  by  the  laws  now  in  be- 
ing, of  a  lay  papift.  But,  3.  The  remaining  fpecies  or  degree, 
viz.  popifh  priefts.,  are  in  a  flill  more  dangerous  condition.  By 
flatute  11  &  12  W.  III.  c.  4.  popifh  priefts  or  bifhops  celebra- 
ting mafs  or  exercifing  any  parts  of  their  functions  in  England, 
except  in  the  houfes  of  embaiTadors,  are  liable  to  perpetual  im- 
prifonment.  And  by  the  flatute  27  Eliz.  c.  2.  any  popifh  pried, 
born  in  the  dominions  of  the  crown  of  England,  who  fhall  come 
over  hither  from  beyond  fea,  or  fhall  be  in  England  three  days 
without  conforming  and  taking  the  oaths,  is  guilty  of  high  trea- 
son: and  all  perfons  harbouring  him  are  guilty  of  felony  with- 
out the  benefit  of  clergy. 

%  •  This  is  a  fhort  fummary  of  the  laws  againft  thepapifts,  un- 
der their  three  feveral  claffes,  of  perfons  profefling  the  popifh 
religion,  popifh  recufants  convict,  and  popifh  priefts.  Of  which 
the  prefident  Montefquieu  obfervesd,  that  they  are  fo  rigorous, 
though  not  profefledly  of  the  fanguinary  kind,  that  they  do  all 
the  hurt  that  can  poflibly  be  done  in  cold  blood.  Butinanfwer 
to  this  it  may  be  obferved,  (what  foreigners  who  only  judge 

from  our  flatute  book  are  not  fully  apprized  of)  that  thefe  laws 
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are  feldom  exerted  to  their  utmoft  rigor:  and  indeed,  if  they 
were,  it  would  be  very  difficult  to  excufe  them.  For  they  are 
rather  to  be  accounted  for  from  their  hiftory,  and  the  urgency 
of  the  times  which  produced  them,  than  to  be  approved  (upon 
a  cool  review)  as  a  (landing  fyftem  of  law.  The  reftlefs  machi- 
nations of  the  jefuits during  the  reign  of  Elizabeth,  the  turbu- 
lence and  uneafinefs  of  the  papifts  under  the  new  religious  efta- 
blifhment,  and  the  boldnefs  of  their  hopes  and  wifhes  for  the 
fucceflion  of  the  queen  of  Scots,  obliged  the  parliament  to  coun- 
teract fo  dangerous  a  fpirit  by  laws  of  a  great,  and  perhaps  ne- 
eeffary,  feverity.  The  powder-treafon,  in  the  fucceeding  reign, 
ftruck  a  panic  into  James  I,  which  operated  in  different  ways  : 
it  occalioned  the  enacting  of  new  laws  againft  the  papifts;  but 
deterred  him  from  putting  them  in  execution.  The  intrigues  of 
queen  Henrietta  in  the  reign  of  Charles  I,  the  profpecT:  of  a 
popifh  fuccefTor  in  that  of  Charles  II,  the  affaflination-plot  in 
the  reign  of  king  William,  and  the  avowed  claim  of  a  popifh 
pretender  to  the  crown,  will  account  for  the  extenfion  of  thefe 
penalties  at  thofe  feveral  periods  of  our  hiftory.  But  if  a  time 
mould  ever  arrive,  and  perhaps  it  is  not  very  diftant,  when  all 
fears  of  a  pretender  (hall  have  vanifhed,  and  the  power  and  in- 
fluence of  the  pope  fh all  become  feeble,  ridiculous,  and  defpi- 
cable,  not  only  in  England  but  in  every  kingdom  of  Europe ; 
it  probably  would  not  then  be  amifs  to  review  and  foften  thefe 
rigorous  edicts  ;  at  leaft  till  the  civil  principles  of  the  roraan- 
Catholics  called  again  upon  the  legislature  to  renew  them:  for  it 
ought  not  to  be  left  in  the  breaft  of  every  mercilefs  bigot,  to 
drag  down  the  vengeance  of  thefe  occafional  laws  upon  inoffen- 
five,  though  miftaken,  fubjects ;  in  oppofition  to  the  lenient  in- 
clinations of  the  civil  magiftrate,  and  to  the  deftruction  of  every 
principle  of  toleration  and  religious  liberty. 

I  n  order  the  better  to  fecure  the  eftablifhed  church  againft 

perils  from  non-conformifts  of  all  denominations,  infidels,  turks, 

jews,  heretics,  papifts,   and  fectaries,   there  are  however  two 

bulwarks  ere&edj  called  the  corporation  and  tefi   ads:  by  the 
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former  of  which  e  no  perfon  can  be  legally  elected  to  any  office 
relating  to  the  government  of  any  city  or  corporation,  unlefs, 
within  a  twelvemonth  before,  he  has  received  the  facrament  of 
the  lord's  nipper  according  to  the  rites  of  the  church  of  Eng- 
land: and  he  is  alfo  enjoined  to  take  the  oaths  of  allegiance 
and  fupremacy  at  the  lame  time  that  he  takes  the  oath  of  office": 
or,  in  default  of  either  of  thefe  requihtes,  inch  election  fhail  be 
Void.  The  other,  called  the  teft  acV,  directs  all  officers  civil 
and  military  to  take  the  oaths  and  make  the  declaration  againft 
tranmbftantiation,  in  the  court  of  king's  bench  or  chancery, 
the  next  term,  or  at  the  next  quarter  feffions,  or  (by  fubfequent 
ftatutes)  within  fix  months,  after  their  admiffion ;  and  alfo 
within  the  fame  time  to  receive  the  facrament  of  the  lord's  f up- 
per, according  to  the  ufageof  the  church  of  England,  in  fome 
public  church  immediately  after  divine  fervice  and  fermon,  and 
to  deliver  into  court  a  certificate  thereof  figned  by  the  minifter 
and  church-warden,  and  alfo  to  prove  the  fame  by  two  credible 
*vitneffes  j  upon  forfeiture  of  500  /,  and  difability  to  hold  the 
faid  office.  And  of  much  the  fame  nature  with  thefe  is  the  fta- 
tute  7  Jac.  I.  c.  2.  which  permits  no  perfons  to  be  naturalized 
orreftored  in  blood,  but  fuchas  undergo  alike  teft  :  which  teft 
having  been  removed  in  1753,  m  fav°ur  °f  the  Jews,  was  the 
nextfeffion  of  parliament  reftored  again  with  fome  precipitation. 

Thus  much  for  offences,  which  flrike  at  our  national  reli- 
gion, or  the  doctrine  and  difcipline  of  the  church  of  England 
in  particular.  I  proceed  now  to  confider  fome  grofs  impieties 
and  general  immoralities,  which  are  taken  notice  of  and  punifhed 
by  our  municipal  law  5  frequently  in  concurrence  with  the  eccle- 
fiaftical,  to  which  the  cenfure  of  many  of  them  does  alfo  of  right 
appertain :  though  with  a  view  fomewhat  different :  the  fpiri- 
tual  court  punifhing  all  finful  enormities  for  the  fake  of  reform- 
ing the  private  finner,  fro  falute  animae ;  while  the  temporal 
courts  refent  the  public  affront  to  religion  and  morality,  on 

which 
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which  all  government  mull  depend  for  fupport,  and  correct  more 
for  the  fake  of  example  than  private  amendment. 

IV.  The  fourth  fpecies  of  offences  therefore,  more  imme- 
diately againft  God  and  religion,  is  that  of  blafphemy  againft  the  • 
Almighty,  by  denying  his  being  or  providence  ;  or  by  contu- 
melious reproaches  of  our  faviour  Chrift.  Whither  alfo  may  be 
referred  ail  profane  fcohmg  at  the  holy  fcripture,  or  expoling 
it  to  contempt  and  ridicule.  Thefe  are  offences  punifhable  at 
common  law  by  fine  and  imprifonment,  or  other  infamous  cor- 
poral puni&ment8:  for  chriftianity  is  part  of  the  laws  of 
England h. 

V.  Som  ewhat  allied  to  this,  though  in  an  inferior  degree, 
is  the  offence  of  profane  and  common  /wearing  and  curfing.  By 
the  Lift  ftatute  againft  which,  19  Geo.  II.  c.  21.  which  repeals 
all  former  ones,  every  labourer,  failor,  or  foldier  mall  forfeit  is. 
for  every  profane  oath  or  curfe,  every  other  perfon  under  the  de- 
gree of  a  gentleman  2s.  and  every  gentleman  or  perfon  of  fu- 
perior  rank  5s.  to  the  poor  of  the  pariih  ;  and,  on  a  fecond 
conviction,  double  ;  and,  for  every  fubfequent  conviction,  treble 
the  fum  firft  forfeited  ;  with  all  charges  of  conviction  :  and  in 
default  of  payment  fhall  be  fent  to  the  houfe  of  correction  for 
ten  days.  Any  juftice  of  the  peace  may  convict  upon  his  own 
hearing,  or  the  teftimony  of  one  witnefs ;  and  any  confcable  or 
peace  officer,  upon  his  own  hearing,  may  fecure  any  offender 
and  carry  him  before  a  juftice,  and  there  convict  him.  If  the 
juftice  omits  his  duty,  he  forfeits  5/,  and  the  conftable  40/. 
And  the  act  is  to  be  read  in  all  pariih  churches,  and  public  cha- 
pels, the  funday  after  every  quarter  day,  on  pain  of  5/.  to  be 
levied  by  warrant  from  any  juftice.  Befides  this  punifhment  for 
taking  God's  name  in  vain  in  common  difcourfe,  it  is  enacted  by 
ftatute  3  Jac.  I.  c.  21.  that  if  in  any  ftage  play,  interlude,  or 
fhew,  the  name  of  the  holy  trinity,  or  any  of  the  perfons  therein, 

H  2  be 
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be  jeftingly  or  profanely  ufed,'  the  offender  mall  forfeit    I  o/. 
one  moiety  to  the  king,  and  the  other  to  the  informer. 

VI.  A  sixth  fpecies  of  offences  againft  God  and  religion,  of 

which  our  antient  books  are  full,  is  a  crime  of  which  one  knows 

not  well  what  account  to  give.     I  mean  the  offence  of  witchcraft, 

conjuration,  inch antment,  or  for eery.     To  deny  the  poffibility,  nay, 

actual  exiftence,  of  witchcraft,  and  forcery,is  at  once  flatly  to 

contradict  the  revealed  word  of  God,  in  various  paffages  both  of 

the  old  and  new  teftament :  and  the  thing  itfelf  is  a  truth  to 

which  every  nation  in  the  world  hath  in  it's  turn  borne  teftimo- 

ny,  by  either  examples  feemingly  well  attefted,  or  prohibitory 

laws,  which  at  Ieaft  fuppofe  the  poffibility  of  a  commerce  with 

evil  fpirits.     The  civil  law  punifhes  with  death  not  only  the  for- 

cerers  themfelves,  but  alfo  thofe  who  confult  them'  ;  imitating 

in  the  former  the  exprefs  law  of  Godk,  "  thou  fhall  not  fuffer  a 

*'  witch  to  live."     And  our  own  laws,  both  before  and  fince  the 

conqueft,  have  been  equally  penal  ;  ranking  this  crime  in  the 

fame  clafs  with  herefy,  and   condemning  both   to  the  flames1. 

The  prefident  Montefquieum  ranks  them  alfo  both  together,  but 

with  a  very  different  view :   laying  it  down  as  an  important 

maxim,  that  we  ought  to  be  very  circumfpect  in  the  profecution 

of  magic  and  herefy  ;  becaufe  the  moil  unexceptionable  conduct, 

the  pureft  morals,   and  the  conftant  practice  of  every  duty  in  life, 

are  not  a  fufficient  fecurity  againft  the  fufpicion  of  crimes  like 

thefe.     And  indeed  the  ridiculous  ftories  that  are  generally  told, 

and  the  many  impoftures  and  delufions  that  have  been  difcovered 

in  all  a?es,  are  enough  to  demolifh  all  faith  in  fuch  a  dubious 

crime  ;  if  the  contrary  evidence  were  not  alfo  extremely  ftrong. 

Wherefore  it  feems  to  be  the  moft  eligible  way  to  conclude, 

with  an  ingenious  writer  of  our  own",  that  in  general  there  has 

been  fuch  a  thing  as  witchcraft ;  though  one  cannot  give  credit 

to  any  particular  modern  inftance  of  it. 


Our 
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Our  forefathers  were  ftronger  believers,  when  they  enacted  by 
ftatute  33  Hen.  VIII.  c.  8.  all  witchcraft  and  forcery  to  be  felony 
without  benefit  of  clergy ;  and  again  by  ftatute  1  Jac.  I.e.  12.  that 
all  pcrfons  invoking  any  evil  fpirit,  or  confulting,  covenanting 
with,  entertaining,  employing,  feeding,  or  rewarding  any  evil 
fpirit ;  or  taking  up  dead  bodies  from  their  graves  to  be  ufed  in 
any  witchcraft,  forcery,  charm,  or  inchantment ;  or  killing  or 
otherwife  hurting  any  perfon  by  fuch  infernal  arts ;  mould  be 
guilty  of  felony  without  benefit  of  clergy,  and  fuffer  death.  And, 
if  any  perfon  mould  attempt  by  forcery  to  difcover  hidden  trea- 
fure,  or  to  reftore  flolen  goods,  or  to  provoke  unlawful  love,  or 
to  hurt  any  man  or  beaft,  though  the  fame  were  not  effected, 
he  or  flie  fhould  fuffer  imprifonment  and  pillory  for  the  firft  of- 
fence, and  death  for  the  fecond.  Thefe  acts  continued  in  force 
till  lately,  to  the  terror  of  all  antient  females  in  the  kingdom: 
and  many  poor  wretches  were  facrificed  thereby  to  the  prejudice 
of  their  neighbours,  and  their  own  illufions  ;  not  a  few  having, 
by  Come  means  or  other,  contended  the  fact,  at  the  gallows.  But 
all  executions  for  this  dubious  crime  are  now  at  end ;  our  le- 
giflature  having  at  length  followed  the  wife  example  of  Louis 
XIV  in  France,  who  thought  proper  by  an  edict  to  reflrain  the 
tribunals  of  juftice  from  receiving  informations  of  witchcraft0. 
And  accordingly  it  is  with  us  enacted  by  ftatute  9  Geo.  II.  c.  5. 
that  no  profecution  fhall  for  the  future  be  carried  on  againft  any 
perfon  for  conjuration,  witchcraft,  forcery,  or  inchantment.  But 
the  mifdemefnor  of  perfons  pretending  to  ufe  witchcraft,  tell 
fortunes,  or  difcover  ftolen  goods  by  fkill  in  the  occult  fciences, 
is  ftill  defervedly  punifhed  with  a  year's  imprifonment,  and 
ftanding  four  times  in  the  pillory. 

VII.  A  seventh  fpecies  of  offenders  in  this  clafs  are  all  re- 
Vigious  impoftors :  fuch  as  falfely  pretend  an  extraordinary  com- 

mifiion 

o  Voltaire  Siecl.  Louis  xiv.   ch.   zo.   Mod.         forcery  and     witchcraft    among  the  crimes 
pniv.   Hift.   xxv.    a  1 5.     Yet  Vouglans   (ds        puniihable  in  France. 
droit  crimiiiel,    353.  459.)  (UU  reckons  up 
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mifSon  from  heaven  ;  or  terrify  and  abufe  the  people  with  falfc 
denunciations  of  judgments.  Thefe,  as  tending  to  fubvert  all 
religion,  by  bringing  it  into  ridicule  and  contempt,  are  punifh- 
able  by  the  temporal  courts  with  fine,  imprifonment,  and  in- 
famous corporal  punifhment". 

VIII.  Simony,  or  the  corrupt  prefentation  of  any  one  to  an 
eccleiiaflical  benefice  for  gift  or  reward,  is  alio  to  be  confidered 
as  an  offence  againft  religion  ;  as  well  by  reafon  of  the  facred- 
nefs  of  the  charge  which  is  thus  profanely  bought  and  fold,  as 
becaufeit  is  always  attended  with  perjury  in  theperfon  prefent- 
edq.  The  flatute  31  Eliz.  c.  6.  (which,  fo  far  as  it  relates  to 
the  forfeiture  of  the  right  of  prefentation,  was  confidered  in  a 
former  bookr)  enacts,  that  if  any  patron,  for  money  or  any 
other  corrupt  confideration  or  promife,  directly  or  indirectly 
given,  mail  prefent,  admit,  inftitute,  indud,  inftall,  or  collate 
any  perfon  to  an  ecclefiaftical  benefice  or  dignity,  both  the  giver 
and  taker  mail  forfeit  two  years  value  of  the  benefice  or  digni- 
ty ;  one  moiety  to  the  king,  and  the  other  to  any  one  who  will 
fue  for  the  fame.  If  perfons  alfo  corruptly  rcfign  or  exchange 
their  benefices,  both  the  giver  and  taker  mall  in  like  manner 
forfeit  double  the  value  of  the  money  or  other  corrupt  confide- 
ration. And  perfons  who  fhall  corruptly  ordain  or  licence  any 
minifter,  or  procure  him  to  be  ordained  or  licenced  (which  is 
the  true  idea  of  fimony)  fhall  incur  a  like  forfeiture  of  forty 
pounds  ;  and  the  minifter  himielf  of  ten  pounds,  befides  an  in- 
capacity to  hold  any  ecclefiaftical  preferment  for  feven  years  af- 
terwards. Corrupt  elections  and  refignations  in  colleges,  hofpi- 
tals,  and  other  eleemofynary  corporations,  are  alfo  punimed  by 
the  fame  flatute  with  forfeiture  of  the  double  value,  vacating: 
the  place  or  office,  and  a  devolution  of  the  right  of  election  for 
that  turn  to  the  crown. 


IX.  Profa- 
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IX.  Profanation    of  the   lord's  day,  or  fabbath-breallng9 
is  a  ninth  offence  ngainft   God  and  religion,  punifhed  by  the 
municipal  laws  of  England.  For,  belides  the  notorious  indecency 
and  fcandal,   of  permitting  any  fecular  bufinefs  to  be   publicly 
tranfacted  on  that  day,  in  a  country  profeiling  chriftianity,  and 
the  corruption  of  morals   which  ufually  follows  it's  profanation, 
the  keeping  one  day  in  feven  holy,  as  a  time  of  relaxation   and 
reiremmeut  as  well  as  for  public  worfhip,  is  of  admirable  fer- 
vice  to  a  flate,  coniidered  merely  as  a  civil  inftitution.     It  huma- 
nizes by  the  help  of  converfation  and  fociety  the  manners  of  the 
lower  dalles ;  which  would  otherwife  degenerate  into  a  fordid 
ferocity  and  favage  felnfhnefs  of  fpirit :  it  enables  the  induftrious 
workman  to  purfue  his  occupation  in  the  enfuing  week   with 
health  and  chearf  ulnefs  :  it  imprints  on  the  minds  of  the  people 
that  fenfe  of  their  duty  to  God,  fo  neceffary  to  make  them  good 
citizens ;  but  which  yet  would  be  worn  out  and  defaced  by  an 
unremitted  continuance  of  labour,  without  any  ftated  times  of 
recalling  them  to  the  worfhip  of  their  maker.     And  therefore 
the  laws  of  king  Athelftan  s  forbad  all  merchandizing  on  the 
lord's  day,  under  very    fevere   penalties.     And   by  the  flatute 
27  Hen.  VI.  c.  5.  no  fair  or  market  fhall  be  held  on  the  principal 
feltivals,  good  friday,  or  any  funday  (except  the  four  fundays  in 
harvefl)  on  pain  of  forfeiting,  the  goods  expofed  to  fale.     And, 
fince,  by  the  flatute  1  Car.  I.  c.  1.  no  perfons  mall  affemble,  out 
of  their  own  parifhes.,  for  any  fport  whatfoever  upon  this  day; 
nor,  in  their  parifhes,  lhall  ufe  any  bull  or  bear  baiting,  inter- 
ludes, plays,  or  other  utilawful  cxerc'iks,  or  paflimes ;  on  pain 
that  every  offender  mail  pay  3  s.  4  d.  to  the  poor.     This  flatute 
does  not  prohibit,  but  rather  impliedly  allows,  any  innocent  re- 
creation or  amufement,  within  their  refpective  parifhes,  even  on 
the  lord's   day,  after  divine  fervice  is  over.     But  by  flatute 
29  Car.  II.  c.  7.  no  perfon  is  allowed  to  work  on  the  lord's  day, 
or  ufe  any  boat  or  barge,  or  expofe  any  goods  to  fale  ;  except 
meat  in  public  houfes,  milk  at  certain  hours,  and  works   of  ne- 
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ceffity  or  chanty,  on  forfeiture  of  5/.  Nor  mall  any  drover, 
carrier  or  the  like,  travel  upon  that  day,  under  pain  of  twenty 
fhillings. 

X.  Drunkenness  is  alfo  punifhed  by  ftatute  4  Jac.  I.  c.  5. 
with  the  forfeiture  of  5  s  ;  or  the  fitting  fix  hours  in  the  flocks  j 
by  which  time  the  flatute  prefumes  the  offender  will  have  re- 
gained his  fenfes,  and  not  be  liable  to  do  mifchief  to  his  neigh- 
bours. And  there  are  many  wholefome  flatutes,  by  way  of  pre- 
vention, chiefly  paffed  in  the  fame  reign  of  king  James  I,  which 
regulate  the  licencing  of  ale-houfes,  and  punifh  perfons  found 
tippling  therein  ;  or  the  mailers  of  fuch  houfes  permitting  them. 

XI.  THElaft  offence  which  I  fhall  mention,  more  immedi- 
ately againft  religion  and  morality,  and  cognizable  by  the  tem- 
poral courts,  is  that  of  open  and  notorious  lewdnefs  :  either  by 
frequenting  houfes  of  ill  fame,  which  is  an  indictable  offence1; 
or  by  fome  grofsly  fcandalous  and  public  indecency,  for  which 
the  punifhment  is  by  fine  and  imprifonment".  In  the  year  1 650, 
when  the  ruling  powers  found  it  for  their  intereft  to  put  on  the 
femblance  of  a  very  extraordinary  ftriclnefs  and  purity  of  mo- 
rals, not  only  inceft  and  wilful  adultery  were  made  capital 
crimes;  but  alfo  the  repeated  act  of  keeping  a  brothel,  or  com- 
mitting fornication,  were,  (upon  a  fecond  conviction)  made  fe- 
lony without  benefit  of  clergy w.  But  at  the  refloration,  when 
men  from  an  abhorrence  of  the  hypoerify  of  the  late  times  fell 
into  a  contrary  extreme,  of  licentioufnefs,  it  was  not  thought 
proper  to  renew  a  law  of  fuch  unfafhionable  rigour.  And  thefe 
offences  have  been  ever  fince  left  to  the  feeble  coercion  of  the 
fpiritual  court,  according  to  the  rules  of  the  canon  law  ;  a  law 
which  has  treated  the  offence  of  incontinence,  nay  even  adul- 
tery itfelf,  with  a  great  degree  of  tendernefs  and  lenity  ;  owing 
perhaps  to  the  celibacy  of  it's  firfl  compilers.     The  temporal 
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courts  therefore  take  no  cognizance  of  the  crime  of  adultery, 
otherwife  than  as  a  private  injury x. 

But,  before  we  quit  this  fubject,  we  muft  take  notice  of  the 
temporal  punifhment  for  having  baftard  children^  confidered  in 
a  criminal  light ;  for  with  regard  to  the  maintenance  of  fuch 
illegitimate  offspring,  which  is  a  civil  concern,  we  have  formerly 
fpoken  at  large7.  By  the  ftatute  18  Eliz.c.  3.  two  jufticesmay 
take  order  for  the  punifhment  of  the  mother  and  reputed  father; 
but  what  that  punifhment  fhall  be,  is  not  therein  afcertained  : 
though  the  contemporary  expofition  was,  that  a  corporal  puniih- 
ment  was  intended2.  By  ftatute  7  Jac.  I.  c.  4.  a  fpecific  punifh- 
ment (viz.  commitment  to  the  houfe  of  correction)  is  inflicted 
on  the  woman  only.  But  in  both  cafes,  it  feems  that  the  pe- 
nalty can  only  be  inflicted,  if  the  baftard  becomes  chargeable 
to  the  parifh  :  for  otherwife  the  very  maintenance  of  the  child 
is  confidered  as  a  degree  of  punifhment.  By  the  laft  mentioned 
ftatute  the  juftices  may  commit  the  mother  to  the  houfe  of  cor- 
rection, there  to  be  puniftied  and  fet  on  work  for  one  year ; 
and,  in  cafe  of  a  fecond  offence,  till  fhe  find  fureties  never  to 
offend  a^ain. 

x  See  Vol.  I  IT.  pag.  139.  z  Dalt.  juft.  ch.  11, 
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Chapter  the     fifth. 

Of  OFFENCES    against   the    LAW   of 

NATIONS. 


A  CCO  R  DING  to  the  method  marked  out  in  the  pre- 
ceding chapter,  we  are  next  to  conilder  the  offences  more 
immediately  repugnant  to  that  univerfal  law  of  fociety,  which 
regulates  the  mutual  intercourfe  between  one  flate  and  another ; 
thofe,  I  mean,  which  are  particularly  animadverted  on,  as  fuch, 
by  the  Englifh  law. 

The  law  of  nations  is  a  fyftem  of  rules,  deducibie  by  natu- 
ral reaion,  and  eflablifhed  by  univerfal  confent  among  the  civi- 
lized inhabitants  of  the  world";  in  order  to  decide  all  difputes, 
to  resiilate  all  ceremonies  and  civilities,  and  to  infure  the  ob- 
fervance  of  juftice  and  good  faith,  in  that  intercourfe  which 
mujft  frequently  occur  between  two  or  more  independent  flates, 
and  the  individuals  belonging  to  eachb.  This  general  law  is 
founded  upon  this  principle,  that  different  nations  ought  in  time 
of  peace  to  do  one  another  all  the  good  they  can  ;  and,  in  time 
of  war,  as  little  harm  as  pofiible,  without  prejudice  to  their 
own  realintereuV.  And,  as  none  of  thefe  ftates  will  allow  a 
fuperiority  in  the  other,  therefore  neither  can  dictate  or  prefcribe 
the  rules  of  this  law  to  the  reft  ;  but  fuch  rules   mud  neceffarily 
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refult  from  thofc  principles  of  natural  juftice,  in  which  all  the 
learned  of  every  nation  agree  :  or  they  depend  upon  mutual 
compacts  or  treaties  between  the  refpective  communities ;  in 
the  cooftruclion  of  which  there  is  alfo  no  judge  to  refort  to, 
but  the  law  of  nature  and  rcafon,  being  the  only  one  in  which 
all  the  contracting  parties  arc  equally  converfant,  and  to  which. 
they  are  equally  fubject. 

I  n  arbitrary  Mates  this  lav/,  wherever  it  contradicts  or  is  not 
provided  for  by  the  municipal  law  of  the  country,  is  enforced 
by  the  royal  power:  but  fince  in  England  no  royal  power  can 
introduce  a  new  law,  or  fufpend  the  execution  of  the  old, 
therefore  the  law  of  nations  (wherever  any  queftion  arifes  which 
is  properly  the  object  of  it's  jurifdiction)  is  here  adopted  in  it's 
full  extent  by  the  common  law,  and  is  held  to  be  a  part  of  the 
law  of  the  land.  And  thofe  acts  of  parliament,  which  have  from 
time  to  time  been  made  to  enforce  this  univerfal  law,  or  to  fa- 
cilitate the  execution  of  it's  decifions,  are  not  to  be  confidered 
as  introductive  of  any  new  rule,  but  merely  as  declaratory  of 
the  old  fundamental  conftitutions  of  the  kingdom ;  without 
which  it  muft :  ceafe  to  be  a  part  of  the  civilized  world.  Thus 
in  mercantile  queftions,  fuch  as  bills  of  exchange  and  the  like  j 
in  all  marine  ciufes,  relating  to  freight,  average,  demurrage, 
inlurances,  bottomry,  and  others  of  a  fimilar  nature ;  the  law- 
merchant13,  which  is  a  branch  of  the  law  of  nations,  is  regu- 
larly and  conftantly  adhered  to.  So  too  in  all  difputes  relating 
to  prizes,  to  fhipwrecks,  to  hoftages,  and  ranfom  bills,  there 
is  no  other  rule  of  decifion  but  this  great  univerfal  law,  collect- 
ed from  hiftory  and  ufage,  and  fuch  writers  of  all  nations  and 
languages  as  are  generally  approved  and  allowed  of. 

But,  though  in  civil  tranfactions  and -queftions  of  property 
between  the  fubjects  of  different  ftates,  the  law  of  nations  has 
much  fcope  and  extent,  as  adopted  by  the  law  of  England  j  yet 
the  prefent  branch  of  our  enquiries  will  fall  within  a  narrow 
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compafs,  as  offences  againft  the  law  of  nations  can  rarely  be 
the  object  of  the  criminal  law  of  any  particular  ftate.  For  of- 
fences againft  this  law  are  principally  incident  to  whole  ftates  or 
nations:  in  which  cafe  recourfe  can  only  be  had  to  war:  which 
is  an  appeal  to  the  God  of  hofts,  to  punifh  fuch  infractions  of 
public  faith,  as  are  committed  by  one  independent  people  againft 
another :  neither  ftate  having  any  fuperior  jurifdiction  to  refort 
to  upon  earth  for  juftice.  But  where- the  individuals  of  any 
ftate  violate  this  general  law,  it  is  then  the  intereft  as  well  as 
duty  of  the  government  under  which  they  live,  to  animadvert 
upon  them  with  a  becoming  feverity,  that  the  peace  of  the 
world  may  be  maintained.  For  in  vain  would  nations  in  their 
collective  capacity  obferve  thefe  univerfal  rules,  if  private  fub 
jects  were  at  liberty  to  break  them  at  their  own  difcretion,  and 
involve  the  two  ftates  in  a  war.  It  is  therefore  incumbent  upon 
the  nation  injured,  firft  to  demand  fatisfaction  and  juftice  to  be 
done  on  the  offender,  by  the  ftate  to  which  he  belongs ;  and, 
if  that  be  refufed  or  neglected,  the  fovereign  then  avows  him- 
felf  an  accomplice  or  abettor  of  jhis  fubject's  crime,  and  draws 
upon  his  community  the  calamities  of  foreign  war. 

The  principal  offences  againft  the  law  of  nations,  animad- 
verted on  as  fuch  by  the  municipal  laws  of  England,  are  of 
three  kinds;  i.  Violation  of  fafe-conducts  ;  2.  Infringement 
of  the  rights  of  embaffadors  ;  and,   3.  Piracy. 

I.  A  s  to  the  firft,  violation  of  fafe-condafts  or  pajfports,  ex- 
prefsly  granted  by  the  king  or  his  embaffadors  e  to  the  fubjects 
of  a  foreign  power  in  time  of  mutual  war;  or,  committing 
acts  of  hoftility  againft  fuch  as  are  in  amity,  league,  or  truce 
with  us,  who  are  here  under  a  general  implied  fafe-conduct ; 
thefe  are  breaches  of  the  public  faith,  without  the  preferva- 
tion  of  which  there  can  be  no  intercourfe  or  commerce  be- 
tween one  nation  and  another :  and  fuch  offences  may,  ac- 
cording to  the  writers  upon  the  law  of  nations,  be  a  juft  ground 
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of  a  national  war;  fince  it  is  not  in  the  power  of  the  foreign 
prince  to  caufe  juftice  to  be  done  to  his  fubjects  by  the  very  in- 
dividual delinquent,  but  he  muft  require  it  of  the  whole  com- 
munity. And  as  during  the  continuance  of  any  fafe-conduct, 
either  exprefs  or  implied,  the  foreigner  is  under  the  protection 
of  the  king  and  the  law  :  and  more  cfpecially,  as  it  is  one  of 
the  articles  of  magna  carta1 ',  that  foreign  merchants  mall  be 
intitled  to  fafe-conduct  and  fecurity  throughout  the  kingdom  ; 
there  is  no  queftion  but  that  any  violation  of  either  the  perfon  or 
property  of  fuch  foreigner  may  be  punifhed  by  indictment  in  the 
name  of  the  king,  whole  honour  is  more  particularly  engaged 
in  fupporting  his  own  fafe-conduct.  And,  when  this  malicious 
rapacity  was  not  confined  to  private  individuals,  but  broke  out 
into  general  hoftilities,  by  the  ftatute  2  Hen.  V.  ft.  i.  c.  6.  break- 
in"-  of  truce  and  fafe-conducts,or  abetting  and  receiving  the  truce- 
breakers,  was  (in  affirmance  and  fupport  of  the  law  of  nations) 
declared  to  be  high  treafon  againft  the  crown  and  dignity 
of  the  king  ;  and  confervators  of  truce  and  fafe-conducts  were 
appointed  in  every  port,  and  impowered  to  hear  and  determine 
fuch  treafons  (when  committed  at  fea)  according  to  the  antient 
marine  law  then  practifed  in  the  admiral's  court :  and,  together 
with  two  men  learned  in  thelawof  the  land,to  hear  and  determine 
according  to  that  law  the  fame  treafons,  when  committed  within 
the  body  of  any  county.  Which  ftatute,  fo  far  as  it  made  thefe 
offences  amount  to  treafon,  was  fufpended  by  14  Hen.  VI.  c.  8. 
and  repealed  by  20  Hen.  VI.  c.  ir.  but  revived  by  29  Hen.  VI. 
c.  2.  which  gave  the  fame  powers  to  the  lord  chancellor,  affo- 
ciated  with  either  of  the  chief  juftices,  as  belonged  to  the  con- 
fervators of  truce  and  their  afTefTors  ;  and  enacted  that,  notwith- 
ftanding  the  party  be  convicted  of  treafon,  the  injured  ftranger 
fhould  have  reftitution  out  of  his  effects,  prior  to  any  claim  of  the 
crown.  And  it  is  farther  enacted  by  the  ftatute  3 1  Hen.  VI.  c.  4. 
that  if  any  of  the  king's  fubjects  attempt  or  offend,  upon  the 
fea,  or  in  any  port  within  the  king's  obeyfance,  againft  any 
ftranger  in  amity,   league  or  truce,  or  under  fafe-conduct;  and 
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efpecially  by  attaching  his  perfon,  or  fpoiling  him,  or  robbing 
him  of  his  goods;  the  lord  chancellor,  with  any  of  the  juftices 
of  either  the  king's-bench  or  common  pleas,  may  caufe  full  re- 
llitution  and  amends  to  be  made  to  the  party  injured. 

It  is  to  be  obferved,  that  the  fufpending  and  repealing  acts 
of  14  &  20  Hen.  VI,  and  alfo,  the  reviving  act  of  29  Hen.  VI, 
were  only  temporary  ;  fo  that  it  mould  leem  that,  after  the 
expiration  of  them  all,  the  ftatute  2  Hen.  V.  continued  in  full 
force:  but  yet  it  is  confidered  as  extinct  bytheftatute  14Edw.IV. 
c.  4.  which  revives  and  confirms  all  flatutes  and  ordinances,  made 
before  the  acceffion  of  the  houfe  of  York,  againft  breakers  of 
amities,  truces,  leagues,  and  fafe-conducts,  with  an  exprefs  ex- 
ception to  theftatutes  of  2  Hen.  V.  But  (however  that  may  be) 
I  apprehend  it  was  finally  repealed  by  the  general  flatutes  of 
Edward  VI  and  queen  Mary,  for  abolifhing  new-created  trea- 
fons  ;  though  fir  Matthew  Hale  feems  to  queftion  it  as  to  treafons 
committed  on  the  fea g.     But  certainly  the  ftatute  of  3 1  Hen.  VI. 
remains  in  full  force  to  this  day. 

II.    A  s    to  the  rights  of  embajjadors,    which  are  alfo   efta- 
blifhed  by  the  law  of  nations,  and  are  therefore  matter  of  uni- 
verfal  concern,  they  have  formerly  been  treated  of  at  large  \ 
It  may  here  be  fuffkient  to  remark,  that  the  common  law  of 
England  recognizes  them  in  their  full  extent,  by  immediately 
flopping  all  legal  procefs,  fued   out  through  the  ignorance  or 
raihnefs  of  individuals,  which  may  intrench  upon  the  immuni- 
ties of  a  foreign  minifter  or  any  of  his  train.     And,  the  more 
"fFeclually  to  enforce  the  law  of  nations  in  this  refpect,  when 
violated  through  wantonnefs  or  infolence,  it  is  declared  by  the 
ftatute  7  Ann.  c.  12.  that  all  procefs  whereby  the  perfon  of  any 
embafTador,  or  of  his  domeftic  or  domeftic  fcrvant,  may  be  ar-' 
refted,  or  his  goods  diftreined  or  feifed,  mail  be  utterly  null  and 
void  :  and  that  all  perfons  profecuting,  foliciting,  or  executing 
fuch  procefs,  being  convict  ed^  by  confcfTion  or  the  oath  of  one 
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witnefs,  before  the  lord  chancellor  and  the  chief  juftices,  or 
any  two  of  them,  (hall  be  deemed  violators  of  the  laws  of 
nations,  and  difturbers  of  the  public  repofe;  and  mail  (lifter  fuch 
penalties  and  corporal  punifhment  as  the  faid  judges,  or  any  two 
of  them,  (hall  think  fit1.  Thus,  in  cafes  of  extroardinary  out- 
rage, for  which  the  law  hath  provided  no  fpecial  penalty,  the 
lep-iflature  hath  intruded  to  the  three  principal  judges  of  the 
kingdom  an  unlimited  power  of  proportioning  the  punifhment 
to  the  crime. 

111.  Lastly,  the  crime  of  piracy,  or  robbery  and  depreda- 
tion upon  the  high  feas,  is  an  offence   againft  the  univerfal   law 
offociety;  a    pirate   being,  according  to    fir    Edward   Cokek, 
hoftis  humani  generis.     As  therefore  he  has  renounced  all  the  be- 
nefits of  fociety  and  government,  and  has  reduced  himfelf  afrefh 
to  the  lavage  ftate  of  nature,  by  declaring  war  againft  all  man- 
kind,  all  mankind  mull  declare  war  againft  him  :  fo  that  every 
community  hath  a  right,   by  the  rule  of  felf-defence,  to  inflict 
that  punifhment  upon  him,  which  every  individual  would  in  a 
(late  of  nature  have  been  otherwife  entitled  to  do,  for  any   in- 
vafion  of  his  perfon  or  perfonal  property.  i 

B  y  the  antient  common  law,  piracy,  if  committed  by  a  fub- 
ject,  was  held  to  be  a  (pedes  of  treafon,  being  contrary  to  his 
natural  allegiance  ;  and  by  an  alien  to  be  felony  only:  but  now, 
lince  the  ftatute  of  treafons,  25  Edw.  III.  c.  2.  it  is  held  to  be 
only  felony  in  a  fubjecV.  Formerly  it  was  only  cognizable  by 
the  admiralty  courts,  which  proceed  by  the  rules  of  the  civil 
law1".  But,  it  being  inconiiftent  with  the  liberties  of  the  na- 
tion, that  any  man's  life  mould  be  taken  away,  unlefsbythe 
judgment  of  his  peers,  or  the  common  law  of  the  land,  the 
ftatute  28  Hen.  VIII.  c.  1 5.  eftabliftied  a  new  jurifdiction  for  this 
purpofe;  which  proceeds  according  to  the  courfe  of  the  common- 
law,  and  of  which  we  fhall  fay  more  hereafter. 

The 
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The  offences  of  piracy,  by  common  law,  confifts  in  commit- 
ting thofe  acts  of  robbery  and  depredation  upon    the  high  feas, 
which,  if  committed  upon  land,  would  have  amounted  to  felony 
there".     But,  by  ftatute,  fome  other  offences  are  made  piracy 
alfo  :  as,  by  ftatute   u  &    12  W.  III.  c.  7.  if  any  natural  born 
fubject  commits  any  act  of  hoftility  upon  the  high  feas,  againft. 
others  of  his  majefty's  fubjecls,  under  colour  of  a  commifllon 
from  any  foreign  power ;  this,  though  it  would  only  be  an  act 
of  war  in  an  alien,  fhall  be  conftrued  piracy  in  a  fubject.     And 
farther,  any  commander,  or  other   feafaring  perfon,  betraying 
his  truft,  and   running  away  with    any   fhip,  boat,  ordnance, 
ammunition,  or  goods  ;  or  yielding  them  up  voluntarily  to  a 
pirate;  or  confpiring  to  do  thefe  acts  ;  or  any  perfon  confining 
the  commander  of  a  veffel,  to  hinder  him  from  fighting  in    de- 
fence of  his  fhip,  or  to   caufe  a  revolt  on  board  ;  fhall,  for  each 
of  thefe  offences,   be  adjudged  a  pirate,  felon,  and  robber,  and 
fhall  fuffer  death,  whether  he  be  principal  or  accefTory.     By  the 
ftatute  8   Geo.    I.  c.   24.   the  trading  with  known    pirates,  or 
furnifhing  them  with  ftores  or  ammunition,   or   fitting  out    any 
veffel  for  that  purpofe,  or  in    any  wife  confulting,   combining, 
confederating,  or  correfponding  with  them,    or   the    forcibly 
boarding  any  merchant  veffel,  though  without  feifing  or  carrying 
her  off,  and  deftroying  or  throwing  any  of  the  goods  overboard; 
fhall   be  deemed  piracy  :  and  all   acceffories  to  piracy,  are  de- 
clared to  be   principal  pirates,  and  felons    without  benefit  of 
clergy.     By  the  fame  ftatutes  alfo,  (to  encourage  the  defence 
of  merchant  veffels  againft  pirates)  the  commanders  or  feamen 
wounded,  and  the  widows  of  fuch  feamen  as  are  flain,  in  any  pi- 
ratical engagement,  fhall  be  entitled  to  a  bounty,    to  be  divided 
among  them,  not  exceeding  one  fiftieth  part  of  the  value  of  the 
cargo  on  board  :  and  fuch  wounded  feamen  fhall  be  entitled  to 
the  penfion  of  Greenwich  hofpital :  which  no  other  feamen  are, 
except  only  fuch  as  have  ferved  in  a  fhip  of  war.     And  if  the 
commander  fhall  behave  cowardly,  by  not  defending  the  fhip, 
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if  fhe  carries  guns  or  arms,  or  fhall  difcharge  the  mariners 
from  fighting,  fo  that  the  fhip  falls  into  the  hands  of  pirates, 
fuch  commander  fhall  forfeit  all  his  wages,  and  fuffer  fix  months 
imprifonment. 

These  are  the  principal  cafes,  in  which  the  ftatute  law  of 
England  interpofes,  to  aid  and  enforce  the  law  of  nations,  as  a 
part  of  the  common  law;  by  inflicting  an  adequate  punifhment 
upon  offences  againft  that  univerfal  law,  committed  by  private 
perfons.  We  fhall  proceed  in  the  next  chapter  to  confider  of- 
fences, which  more  immediately  affect  the  fovereign  executive 
power  of  our  own  particular  ftate,  or  the  king  and  govern- 
ment ;  which  fpecies  of  crimes  branches  itfelf  into  a  much 
larger  extent,  than  either  of  thofe  of  which  we  hare  already 
treated. 
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Chapter    the    sixth. 
Of    HIGH    TREASON. 


TH  E  third  general  divifion  of  crimes  confifls  of  fuch,  as 
more  efpecially  affed  the  fupreme  executive  power,  or 
the  king  and  his  government  ;  which  amount  either  to  a  total 
renunciation  of  that  allegiance,  or  at  the  leaft  to  a  criminal  ne- 
glect of  that  duty,  which  is  due  from  every  mbjed  to  his  fove- 
reign.  In  a  former  part  of  thefe  commentaries  a  we  had  oc- 
cafion  to  mention  the  nature  of  allegiance,  as  the  lie  or  ligamen 
which  binds  every  fubject  to  be  true  and  faithful  to  his  fovereign 
liege  lord  the  king,  in  return  for  that  protection  which  is  affoi  d 
him  ;  and  truth  and  faith  to  bear  of  life  arid  limb,  and  earthly 
honour  ;  and  not  to  know  or  hear  of  any  ill  intended  him,  with- 
out defending  him  therefrom.  And  this  allegiance,  we  may  re- 
member, was  diftinguifhed  into  two  forts  or  fpecies :  the  one 
natural  and  perpetual,  which  is  inherent  only  in  natives  of  the 
king's  dominions  •,  the  other  local  and  temporary,  which  is  in- 
cident to  aliens  alfo.  Every  offence  therefore  more  immediately 
affecting  the  royal  perfon,  his  crown,  or  dignity,  is  in  fome 
degree  a  breach  of  this  duty  of  allegiance,  whether  natural  and 
innate,  or  local  and  acquired  by  refidence :  and  thefe  may  be 
diftinguifhed  into  four  kinds  :  i.  Treafon.  2.  Felonies  injurious 
to  the  king's  prerogative.  3.  Praemunire.  4.  Other  mifprifons 
and  contempts.  Of  which  crimes  the  firft  and  principal  is  that 
of  treafon, 


a  Book  I.  ch>  SO) 


Treason, 


Ch.  6.  Wro  n  g  s.  7£ 

Trfason,  proditio,  in  it's  very  name  (which  is  borrowed 
from  the  French)  imports  a  betraying,  treachery,  or  breach  of 
faith.  It  therefore  happens  only  between  allies,  faith  the  mir- 
ror13: for  treafon  is  indeed  a  general  appellation,  made  life  of 
by  the  law,  to  denote  not  only  offences  againft  the  king  and 
government,  but  alfo  that  accumulation  of  guilt  which  arifes 
whenever  a  luperior  repofes  a  confidence  in  a  fubjecf.  or  inferior 
between  whom  and  himfelf  there  fubivfts  a  natural,  a  civil,  or 
even  a  fpiritual  relation  :  and  the  inferior  fo  abufes  that  confi- 
dence, fo  forgets  the  obligations  of  duty,  fubjecHon,  and  alle- 
giance, as  to  deftroy  the  life  of  any  fuch  luperior  or  lord. 
This  is  looked  upon  as  proceeding  from  the  fame  principle  of 
treachery  in  private  Iife,as  would  have  urged  him  who  harbours 
it  to  have  confpired  in  public  againft  his  liege  lord  and  Cove- 
reisfn  :  and  therefore  for  a  wife  to  kill  her  lord  or  hufband,  a 
fervant  his  lord  or  mailer,  and  an  eccleliaflic  his  lord  or  ordi- 
nary; thefe,  being  breaches  of  the  lower  allegiance,  of  private 
anddomeftic  faith,  are  denominated  petit  treafons.  But  when 
difloyalty  fo  rears  it's  creft,  as  to  attack  even  majeity  itfelf,  it  is 
called  by  way  of  eminent  difHnclion  high  trealbn,  altaproditio  ; 
being  equivalent  to  the  crimen  iaefaemajejlatis  of  the  Romans,  as 
Glanvil c  denominates  it  alfo  in  our  Englifli  law. 

A  s  this  is  the  highefl  civil  crime,  which  (confldered  as  a 
member  of  the  community)  any  man  can  poflibly  commit,  it 
ought  therefore  to  be  the  moft  precifely  afcertained.  For  if  the 
crime  of  high  treafon  be  indeterminate,  this  alone  (fays  the  pre- 
fident  Montefquieu)  is  fufficient  to  make  any  government  dege- 
nerate into  arbitrary  powerJ.  And  yet,  by  the  antient  common 
law,  there  was  a  great  latitude  left  in  the  breaft  of  the  judges, 
to  determine  what  was  treafon  ornotfo  :  whereby  the  creatures 
of  tyrannical  princes  had  opportunity  to  create  abundance  of 
conflructive  treafons ;  that  is,  to  raife,  by  forced  and  arbitrary 
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contractions,  offences  into  the  crime  and  punifliment  of  treafon, 
which  never  were  fufpected  to  be  fuch.  Thus  the  accroaching, 
or  attempting  to  exercife,  royal  power  (a  very  uncertain  charge) 
was  in  the  21  Edw.  III.  held  to  be  treafon  in  a  knight  of  Hert- 
fordikire,  who  forcibly  affaulted  and  detained  one  of  the  king's 
fubjects  till  he  paid  him  90/":  a  crime  it  mu.ft  be  owned,  well 
deferving  of  punifhment;  but  which  feems  to  be  of  a  complexion 
very  different  from  that  of  treafon.  Killing  the  king's  father, 
or  brother,  or  even  his  meffenger,  has  alfo  fallen  under  the  fame 
denomination^  The  latter  of  which  is  almoft  as  tyrannical  a 
doctrine  as  that  of  the  imperial  conftitution  of  Arcadius  and 
Honorius,  which  determines  that  any  attempts  or  defigns  againfl 
the  minifters  of  the  prince  mall  be  treafon8.  But  however,  to 
prevent  the  inconveniences  which  began  to  arife  in  England  from 
this  multitude  of  conftructive  treafons,  the  flatute  25  Edw.  III. 
c.  2.  was  made  ;  which  defines  what  offences  only  for  the  future 
*  fhould  be  held  to  be  treafon :  in  like  manner  as  the  lex  Julia 
magiflatis  among  the  Romans,  promulged  by  Auguftus  Ccefar, 
comprehended  all  the  antient  laws,  that  had  before  been  enacted 
1  to  punifh  tranfgreffors  againfl  the  ftateh.  This  ftatute  muff 
therefore  be  our  text  and  guide,  in  order  to  examine  into  the 
feveral  fpecies  of  high  treafon.  And  we  fhall  find  that  it  com- 
prehends all  kinds  of  high  treafon  under  feven  diftinct  branches. 

1.  "  When  aman  doth  compafs  or  imagine  the  death  of  our 
«c  lord  the  king,  of  our  lady  his  queen,  or  of  their  eldeft  fon 
"  and  heir."  Under  this  defcription  it  is  held  that  a  queen  reg- 
nant (fuch  as  queen  Elizabeth  and  queen  Anne)  is  within  the 
words  of  the  act,  being  inverted  with  royal  power  and  entitled 
to  the  allegiance  of  her  fubjects1:  but  the  hufband  of  fuch  a 

queen 

e  1   Hal.  P.  C.  80.  celeris,  qua  effeBnm,   puniri  jura  volucrunt ) 

f  Britt.  c.  zi.     1  Hawk.  P.  C.  34.  ipfe  qudcm,  utpotc   maje/iatis  reus,  gladio  fe- 
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filiis    et   conftjtorio  nojlro  interfunt,  fenatorum  (Cod.*  9.  8.  5. ) 

etiam  (nam  et  ipfi  pars  corporis  nojirifimt)  vel  h   Gravin.  Orig.  1.  §,  34. 

cujujlibet  pojlremo,    qui  militat    nobifcum,    cogi-  i   1  Hal.  P.   C,  101. 

tavcrit ;    cadcm    enim  fevcritate  mluntatem 


Ch.  6.  Wrongs.  77 

queen  is  not  comprized   within  thefe  words,  and  therefore  no 
treafon  can  be  committed  againft  him\     Th£  king  here  intend- 
ed is  the  king  in  poffeffion,  without  any   refpect  to  his  title : 
for  it  is  held,  that  a  king  de  faclo  and  not  de  jure,  or  in  other 
words  an  ufurper  that  hath  got  poffeffion  of  the  throne,  is  a 
king  within  the  meaning  of  the  ftatute  ;  as  there  is  a  temporary 
allegiance  duetohim,for  his  adminiilration  of  the  government, 
and  temporary  protection  of  the  public  :  and  therefore  treafons 
committed  againft  Henry   VI  were  punifhed  under  Edward  IV, 
thourdi  all    the  line  of  Lancafter  had  been  previoufly  declared 
ufurpers  by  act  of  parliament.     But  the  moft  rightful  heir  of 
the  crown,  or  king  de  jure  and  not   de  facto,  who  hath  never 
had   plenary  poffeffion  of  the  throne,  as  was  the   cafe   of  the 
houfe  of  York  during  the  three  reigns  of  the  line  of  Lancafter, 
is  not  a  king  within  this  ftatute,  againft  whom  treafons  may  be 
committed1.     And  a  very  fenfible  writer  on  the  crown-law  car- 
ries the  point  of  poffeffion  fo  far,  that  he  holds™,  that  a   king 
out  of  poffeffion  is  fo  far  from  having   any  right  to  our  alle- 
giance, by  any  other  title  which  he  may  fet  up  againft  the  king 
in  being,  that  we    are  bound   by  the  duty  of  our  allegiance  to 
refill  him.     A  doclrine  which  he  grounds   upon  the   ftatute 
1 1  Hen.  VII.  c.  i.  which  is  declaratory  of  the  common  law  and 
pronounces  all  fubjecfcs  excufed  from  any  penalty  or  forfeiture, 
which  do  affift  and  obey  a  king  de  faclo.     But,  in  truth,  this 
feems  to  be  confounding  all  notions  of  right  and  wrong  :   and 
the  confequence  would  be,   that  when   Cromwell  had  murdered 
the  elder  Charles,  and  ufurped  the  power  (though  not  the  name) 
of  king,  the  people  were  bound  in  duty  to  hinder  the  fon's  re- 
ftoration  :  and  were  the  king   of  Poland  or  Morocco  to  invade 
this  kingdom,  and  by  any  means  to  get  poffeffion  of  the  crown 
(a  term,  by  the  way,  of   very  loofe  and   indiftinct  fignification) 
the  fubjecl:  would  be  bound  by  his  allegiance  to  fight  for  his 
natural   prince  to-day,  and  by  the  fame  duty  of  allegiance  to 
fight  againft  him  to-morrow.     The  true  diftinction  feems  to  be, 

that 
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that  the  ftatute  of  Henry  the  feventh  does  by  no  means  com- 
mand any  oppofition  to  a  king  de  jure  ;  but  excujes  the  obe- 
dience paid  to  a  king  de  faclo.  When  therefore  a  ufurper  is  in 
polTeflion,  the  fubject  is  excujed  and  juftifod  in  obeying  and 
giving  him  afUftance :  otherwife,  under  a  ufurpation,  no  man 
could  be  fafe;  if  the  lawful  prince  had  a  right  to  hang  him  for 
obedience  to  the  powers  in  being,  as  the  ufurper  would  certainly 
do  for  difobedience.  Nay  farther,  as  the  mais  of  people  are  im- 
perfect judges  of  title,  of  which  in  all  cafes  pofTeflion  is  prima 
facie  evidence,  the  law  compels  no  man  to  yield  obedience  to 
that  prince,  whole  right  is  by  want  of  pofleffion  rendered  un- 
certain and  difputable,  till  providence  mall  think  fit  to  interpofe 
in  his  favour,  and  decide  the  ambiguous  claim :  and  therefore, 
till  he  is  entitled  to  fuch  allegiance  by  pofleffion,  no  treafon  can 
be  committed  againft  him.  Laftly,  a  king  who  has  refigned  his 
crown,  fuch  refignation  being  admitted  and  ratified  in  parlia- 
ment, is  according  to  fir  Matthew  Hale  no  longer  the  object  of 
treafon".  And  the  fame  reafon  holds,  in  cafe  a  king  abdicates 
the  government ;  or,  by  actions  fubveriive  of  the  conftitution, 
virtually  renounces  the  authority  which  he  claims  by  that  very 
conititution :  fmce,  as  was  formerly  obferved0,  when  the  fact 
of  abdication  is  once  eltablimed,  and  determined  by  the  proper 
judges,  the  confequence  necefiarily  follows,  that  the  throne  is 
thereby  vacant,  and  he  is  no  longer  king. 

L  e  t  us  next  fee,  what  is  a  compajjing  or  imagining  the  death 
of  the  king,  &c.  Thefe  are  fynonymous  terms :  the  word  com- 
pafs  fignifying  the  purpofe  or  defign  of  the  mind  or  willp,  and 
not,  as  in  common  fpeech,  the  carrying  fuch  defign  to  effect13. 
And  therefore  an  accidental  ftroke,  which  may  mortally  wound 
the  fovereign,  per  infortunium,  without  any  traiterous  intent,  is 
no  treafon :  as  was  the  cafe  of  iir  Walter   Tyrrel,  who,  by  the 

command 
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command  of  king  William  Rufus,  mooting  at  a  hart,  the  arrow 
glanced  againfl  a  tree,  and  killed  the  king  upon  the  fpotr.  But, 
as  this  comparing  or  imagination  is  an  act  of  the  mind,  it  can- 
not poffibly  fall  under  any  judicial  cognizance,  unlefs  it  be  de- 
monurated  by  ibme  open,  or  overt  act.  And  yet  the  tyrant 
Dionyfius  is  recorded  s  to  have  executed  a  fubjeft  barely  for 
dreaming  that  he  had  killed  him ;  which  was  held  for  a  fufficient 
proof,  that  he  had  thought  thereof  in  his  waking  hours.  But 
fuch  is  not  the  temper  of  the  Englifh  law  ;  and  therefore  in  this 
and  the  three  next  fpecies  of  treafon,  it  is  neceffary  that  there 
appear  an  open  or  overt  aft  of  a  more  full  and  explicit  nature, 
to  convict  the  traitor  upon.  The  ftatute  exprefsly  requires,  that 
the  accufed  "  be  thereof  upon  fufficient  proof  attainted  of  fome 
"  open  act  by  men  of  his  own  condition."  Thus,  to  provide 
weapons  or  ammunition  for  the  purpofe  of  killing  the  king,  is 
held  to  be  a  palpable  overt  aft  of  treafon  in  imagining  his 
death1.  To  confpire  to  impriion  the  king  by  force,  and  move 
towards  it  by  afTembling  company,  is  an  overt  aft  of  compaffing 
the  king's  death";  for  all  force,  ufed  to  the  perfon  of  the  king, 
in  it's  confequer.ee  may  tend  to  his  death,  and  is  a  ftrong  pre- 
emption of"  fomething  worfe  intended  than  the  prefent  force, 
by  fuch  as  have  jfb  far  thrown*  off  their  bounden  duty  to  their 
fovereign :  it  being  an  old  obfervation,  that  there  is  generally 
but  a  fliort  interval  between  the  prifons  and  the  graves  of  princes. 
There  is  no  queflion  alfo,  but  that  taking  any  meafures  to  ren- 
der fuch  treaionable  purpofes  effectual,  as  afTembling  and  con- 
fulting  on  the  means  to  kill  the  king,  is  a  fufficient  overt  aft  of 
high  treafon". 

How  far  mere  words,  fpoken  by  an  individual,  and  not  re- 
lative to  any  treafonable  aft  or  delign  then  in  agitation,  mall 
amount   to  treafon,  has  been  formerly  matter  of  doubt.     We 
have  two  inftances,  in  the  reign  of  Edward  the  fourth,  of  per- 
sons 
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fons  executed  for  treafonable  words :  the  one  a  citizen  of  Lon- 
don, who  faid  he  would  make  his  fon  heir  of  the  crown,  being 
the  fign  of  the  houfe  in  which  he  lived  ;  the  other  a  gentleman, 
whofe  favourite  buck  the  king  killed  in  hunting,  whereupon  he 
wiihed   it,   horns  and  all,  in  the  king's  belly.     Thefe  were  ef- 
teemed  hard  cafes  :  and  the  chief  juftice  Markham  rather  chofe 
to  leave  his  place  than  aifent  to  the  latter  judgment".     But  now 
it  feems  clearly  to  be  agreed,  that  by  the  common  law  and  the 
ftatute  of  Edward  III,  words  fpoken  amount  only  to  a  high  mif- 
demefnor  and  no  treafon.     For  they  may  be  fpoken  in  heat, 
without  any  intention,  or  be  miftaken,  perverted,  or  mif-remem- 
bered  by  the  hearers  ;  their  meaning  depends  always  on  their 
connexion  with  other  words, and  things;  they  may  fignify  dif- 
ferently even  according  to  the  tone  of  voice,  with  which  they 
are  delivered ;  and  fometimes    fdence  itfelf  is  more  expreffive 
than  any  difcourfe.     As  therefore  there  can  be  nothing  more 
equivocal  and  ambiguous  than  words,  it  would  indeed  be  un- 
reafonable  to  make  them  amount  to  high  treafon.     And  accord- 
ingly in  4  Car.  I.  on  a  reference  to  all  the  judges,  concerning 
fome  very  atrocious  words  fpoken  by  one  Pyne,  they  certified 
to  the  king,  "  that  though  the  words  were  as  wicked  as  might 
<c  be,  yet  they  were  no  treafon:  for,  unlefs  it  be  by  fonie  par- 
"  ticular  ftatute,  no  words  will  be  treafonV     If  the  words  be 
fet  down  in  writing,  it  argues  more  deliberate  intention  ;  and 
it  has  been  held  that  writing   is  an  overt  act  of  treafon  ;  for 
fcribere  eft  agere.     But  even  in  this  cafe  the  bare  words  are  not 
the  treafon,   but  the  deliberate  act  of  writing  them.     And  fuch 
writing,  though  unpublifhed,   has  in  fome  arbitrary  reigns  con- 
victed it's  author  of  treafon  :  particularly  in  the  cafes  of  one 
Peachama  clergyman,  for  treafonable  paffagesin  a  fermon  ne- 
ver preached2;  and  of  Algernon  Sidney,  for  fome  papers  found 
in   his  clofet :  which,  had   they   been   plainly  relative  to  any 
previous  formed  defign  of  dethroning  or  murdering  the  king, 
might  doubtlefs  have  been  properly  read  in  evidence  as  overt 
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acts  of  that  treafon,  which  was  fpecially  laid  in  the  indictment*. 
But,  being  merely  fpeculative,  without  any  intention  (to  far  as 
appeared)  of  making  any  public  ufe  of  them,  the  convicting 
the  authors  of  treafon  upon  fuch  an  infufficient  foundation  has 
been  univerfally  disapproved.  Peacham  was  therefore  pardoned  : 
and,  though  Sidney  indeed  was  executed,  yet  it  was  to  the  ge- 
neral difcontent  of  the  nation  ;  and  his  attainder  was  afterwards 
reverfed  by  parliament.  There  was  then  no  manner  of  doubt, 
but  that  the  publication  of  fuch  a  treafonable,,  writing  was  a  fuf- 
ficient  overt  act  of  treafon  at  the  common  lawb;  though  of 
late  even  that  has  been  queftioned. 

2.  T  h  e  fecond  fpecies  of  treafon  is,  "  if  a  man  do  violate 
Si  theking's  companion,  or  the  king's  eldeft  daughter  unmarried, 
*;  or  the  wife  of  the  king's  eldeft  fon  and  heir."  By  the  king's 
companion  is  meant  his  wife  ;  and  by  violation  is  underflood 
carnal  knowlege,  as  well  without  force,  as  with  it:  and  this  is 
high  treafon  in  both  parties,  if  both  be  contenting  ;  as  fome  of 
the  wives  of  Henry  the  eighth  by  fatal  experience  evinced.  The 
plain  intention  of  this  law  is  to  guard  the  blood  royal  from  any 
fufpicion  of  baftardy,  whereby  the  fucceflion  to  the  crown  might 
be  rendered  dubious :  and  therefore,  when  this  reafon  ceafes,  the 
law  ceafes  with  it ;  for  to  violate  a  queen  or  princefs  dowager  is 
'  held  to  be  no  treafon0:  in  like  manner  as,  by  the  feodal  law,  it 
was  a  felony  and  attended  with  a  forfeiture  of  the  fief,  if  the 
vafal  vitiated  the  wife  or  daughter  of  his  lordJ;  but-.not  fo,  if 
he  only  vitiated  his  widow6. 

3.  T  h  e  third  fpecies  of  treafon  is,  "  if  a  man  do  levy  war 
"  againft  our  lord  the  king  in  his  realm."  And  this  may  be  done 
by  taking  arms,  not  only  to  dethrone  the  king,  but  under  pre- 
tence to  reform  religion,  or  the  laws,  or  to  remove  evil  coun- 
fellors,  or  other  grievances  whether  real  or  pretendedf.  For  the 
law  does  not,  neither  can  it,  permit  any  private  man,  or  fet  of 
Vol.  IV.  L  men, 
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men,  to  interfere  forcibly  in  matters  of  fuch  high  importance  ; 
efpecially  as  it  has  eftabli-fhed  a  fufficient  power,  for  thefe  pur- 
pofes,  in  the  high  court  of  parliament :  neither  does  the  con- 
flitution  juftify  any  private  or  particular  refinance  for  private  or 
particular  grievances  ;  though  in  cafes  of  national  oppreliion  the 
nation  has  very  juftifiably  rifen  as  one  man,  to  vindicate  the 
original  contract  fubfifting  between  the  king  and  his  people. 
To  refill:  the  king's  forces  by  defending  a  caftle  againft  them,  is 
a  levying  of  war  :  and  fo  is  an  infurrection  with  an  avowed  de- 
sign to  pull  down  all  inclofures,  all  brothels,  and  the  like;  the 
Uiiiverfality  ofthedefign  making  it  a  rebellion  againft  the  Hate, 
an  ufurpaticn  of  the  powers  of  government,  and  an  infolent  in- 
vafion  of  the  king's  authority15.  Eut  a  tumult  with  a  view  to 
pull  down  a  particular  houfe,  or  lay  open  a  particular  inclofure, 
amounts  at  moll  to  a  riot ;  this  being  no  general  defiance  of 
public  government.  So,  if  two  fubjects  quarrel  and  levy  war 
ao-ainft  each  other,  (in  that  fpirit  of  private  war>  which  prevail- 
ed all  over  Europehin  the  early  feodal  times)  it  is  only  a  great 
riot  and  contempt,  and  no  treafon.  Thus  it  happened  between 
the  earls  of  Hereford  and  Glocefter  in  20  Edw.  I.  who  raifed 
each  a  little  army,  and  committed  outrages  upon  each  others 
lands,  burning  houfes,  attended  with  the  lofs  of  many  lives  :  yet 
this  was  held  to  be  no  high  treafon,  but  only  a  great  mifdemef- 
norj.  A  bare  confpiracy  to  levy  war  does  not  amount  to  this 
fpecies  of  treafon  j  but  (if  particularly  pointed  at  the  pcrfon  of 
the  king  or  his  government)  it  falls  within  the  firft,  of  com- 
paring or  imagining  the  king's  death1. 

a.  "  I  f  a  man  be  adherent  to  the  king's  enemies  in  his 
"  realm,  giving  to  them  aid  and  comfort  in  the  realm,  or  elfc- 
"  where,"  he  is  alfo  declared  guilty  of  high  treafon.  This  muft 
likewife  be  proved  by  fome  overt  act,  as  by  giving  them  intel- 
ligence, by  fending  them  provifions,  by  felling  them  arms,  by 
treacherouily  furrendering  a  fortrefs,  or  the  like*.     By  enemies 
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arc  here  understood  the  fubjects  of  foreign  powers  with  whom 
we  are  at  open  war.  As  to  foreign  pirates  or  robbers,  who  may- 
happen  t(i  invade  our  coafls,  without  any  open  hoftilities  be- 
tween their*  nation  and  our  own,  and  without  any  commiflion 
from  any  prince  or  ftate  at  cmnity  with  the  crown  of  Great 
Britain,  the  giving  them  any  affiftance  is  alfo  clearly  treafon; 
cither  in  the  light  of  adhering  to  the  public  enemies  of  the  king 
and  kingdom1^  or  clfe-  in  that  of  levying  war  againft  his  majef- 
ty.  And,  moft  indifputably,  the  fame  acts  of  adherence  or  aid, 
which  (when  applied  to  foreign  enemies)  will  constitute  treafon 
under  this  branch  of  the  ftatute,'  will  (when  afforded  to  our 
own  fellow-f¥ibjec~ts  in  aclual  rebellion  at  home)  amount  to  high 
treafon  under  the  defcription  of  levying  war  againft  the  king-71. 
But  to  relieve  a  rebel,  fled  out  of  the,  kingdom,  is  no' treafon  : 
for  the  flatute  is  taken  ftrictly,  and  a  rebel  is  not  an  enemy  ;  an 
enemy  being  always  the  fubject  of  fome  foreign  prince,  and 
one  who  owes  no  allegiance  to  the  crown  of  England".  And 
if  a  perfon  be  under  circumflances  of  actual  force  and  con- 
flraint,  through  a  well-grounded  apprehenfion  of  injury  to  his 
Hie  or  perfon,  this  fear  or  compuliion  will  excufe  his  even  join- 
ing with  either  rebels  or  enemies  in  the  kingdom,  provided  he 
leaves  them  whenever  he  hath  afafe  opportunity0. 

5.  "  If  a  man  counterfeit  the  king's  great  or  privy  feal,'* 
this  is  alfo  high  treafon.  But  if  a  man  takes  wax  bearing  the 
imprcflion  of  the  great  feal  off  from  one  patent,  and  fixes  it  to 
another,  this  is  held  to  be  only  an  abufe  of  the  feal,  and  not  a 
counterfeiting  of  it  ;  as  was  the  cafe  of  a  certain  chaplain,  who 
in  fuch  manner  framed  a  difpenfation  for  non-refidence.  But 
the  knavifh  artifice  of  a  lawyer  much  exceeded  this  of  the  di- 
vine. One  of  the  clerks  in  chancery  glewed  together  two  pieces 
of  parchment;  on  the  uppermoft  of  which  he  wrote  a  patent, 
to  which  he  regularly  obtained  the  great  feal,  the  label  going 
through  both  the  fkins.     He  then  dilTolved  the  cement;  anci 
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taking  off  the  written  patent,  on  the  blank  fkin  wrote  a  frefh 
patent,  of  a  different  import  from  the  former,  and  published  it 
as  true.  This  was  held  no  counterfeiting  of  the  great  feal,  but 
only  a  great  mifprifon  ;  and  fir  Edward  Cokep  mentions  it  with 
fome  indignation,  that  the  party  was  living  at  that  day. 

6.  T  h  e  fixth.  fpecies  of  treafon  under  this  ftatute  is  "  if  a 
«  man  counterfeit  the  king's  money  ;  and  if  a  man  bring  f alfe 
ec  money  into  the  realm  counterfeit  to  the  money  of  England, 
ei  knowing  the  money  to  be  falfe."  As  to  the  firfl  branch,  coun- 
terfeiting the  king's  money  ;  this  is  treafon,  whether  the  falfe 
money  be  uttered  in  payment  or  not.  Alfo  if  the  king's  own 
minters  alter  the  ftandard  or  alloy  eftabliihed  by  law,  it  is  trea- 
fon. But  gold  and  filver  money  only  are  held  to  be  within  this 
ilatuteq.  With  regard  likewife  to  the  fecond  branch,  importing 
foreign  counterfeit  money,  in  order  to  utter  it  here  :  it  is  held  " 
that  uttering  it,  without  importing  it,  is  not  within  the  ftatutvr. 
But  of  this  we  mail  prefently  fay  more. 

7.  The  laft  fpecies  of  treafon,  afcertained  by  this  ftatute,  is 
«  if  a  man  flay  the  chancellor,  treafurer,  or  the  king's  juftices 
*6  of  the  one  bench  or  the  other,  juftices  in  eyre,  or  juftices  of 
"  affize,  and  all  other  juftices  afligned  to  hear  and  determine, 
"  being  is  their  places  doing  their  offices."  Thefe  high  magif- 
trates,  as  they  reprefent  the  king's  majefty  during  the  execution 
of  their  offices,  are  therefore  for  the  time  equally  regarded  by 
the  law.  But  this  ftatute  extends  only  to  the  actual  killing  of 
them,  and  not  to  wounding,  or  a  bare  attempt  to  kill  them.  It 
extends  alfo  only  to  the  officers  therein  fpecified  ;  and  therefore 
the  barons  of  the  exchequer,  as  fuch,  are  not  within  the  pro- 
tection of  this  acY. 

Thus  careful  was  the  legiflature,  in  the  reign  of  Edward  the 

third,  to  fpecify  and  reduce  to  a  certainty  the  vague  notions  of 

treafon, 
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treafon  that  had  formerly  prevailed  in  our  courts.     But  the  acl: 
does  not  flop  here,  but  goes  on.     "  Bccaufe  other  like  cafes  of 
w  treafon  may  happen  in  time  to  come,  which  cannot  be  thought 
«  of  nor  declared  at  prefent,  it  is  accorded,  that  if  any  other 
"  cafe  fuppofed  to  be  treafon,  which  is  not  above  fpecified,  doth 
"  happen  before  any  judge;  the  judge  fhall  tarry  without  going 
"  to  judgment  of  the  treafon,  till  the  caufe  be  fhewed  and  de- 
"  clared  before  the  king  and  his  parliament,  whether  it  ought 
"  to  be  judged  treafon,  or  other  felony."    Sir  Matthew  Halec  is 
very  high  in  his  encomiums  on  the  great  wifdom  and  care  of  the 
parliament,  in  thus  keepingjudges  within  the  proper  bounds  and 
limits  of  this  act,   by  not  fuffering  them  to  run  out  (upon  their 
own  opinions)  into  conftructive   treafons,   though  in  cafes  that 
feem  to  them  to   have   a  like  parity  of  reafon ;  but  referving 
them  to  the  decifion  of  parliament.     This  is  a  great  fecurity  to 
the  public,  the  judges,  and  even  this  facred  ad  itfelf;  and  leaves 
a  weighty  memento  to  judges  to  be  careful,  and  not  overhafly 
in  letting  in  treafons  by  conftruction  or  interpretation,  efpecially 
in  new  cafes  that  have  not  been  refolved  and  fettled.     2.  He 
obferves,  that  as  the  authoritative  decifion  of  thefe  cafus  cmijfi 
is  referved  to  the  king  and  parliament,  the  mod  regular  way  to 
do  it  is  by  a  new  declarative  acl:  :  and  therefore  the  opinion  of 
any  one  or  of  both  houfes,  though  of  very  refpecbable  weight, 
is  not  that  folemn  declaration  referred  to  by  this  acl,  as  the  only 
criterion  forjudging  of  future  treafons. 

In  confequence  of  this  power,  not  indeed  originally  granted 
by  the  flatute  of  Edward  III,  but  conftitutionally  inherent 
in  every  fubfequent  parliament,  (which  cannot  be  abridged  of 
any  rights  by  the  acl:  of  a  precedent  one)  the  legiflature  was  ex- 
tremely liberal  in  declaring  new  treafons  in  the  unfortunate  reign 
of  king  Richard  the  fecond  :  as,  particularly,  the  killing  of  an 
embafTador  was  made  fo ;  which  feems  to  be  founded  upon  better 
reafon  than  the  multitude  of  other  points,  that  were  then  ftrained 
*up  to  this  high  offence :  the  mofl  arbitrary  and  abfurd  of  all 
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which  was  by  the  ftatute  21  Ric.  II.  c.   3.  which  made  the  bare 
purpofe  and  intent  of  killing  or  depoiing  the  king,  without  any- 
overt  adlto  demonftrate  it,  high  treafon.  And  yet  fo  little  effecl: 
have  over- violent  laws  to  prevent   any  crime,  that  within  two 
years  afterwards  this  very  prince  was  both  depofed  and  murdered. 
And,  in  the  firft  year  of  his  fucceffor's  reign,  an  act  was  paffed", 
reciting"  that  no  man  knew  how  he  ought  to    behave  himfelf, 
"  to  do,  fpeak,  or  fay,  for  doubt  of  fuch  pains  of  treafon  :  and 
«c  therefore  it  was  accorded  that  in  no  time  to  come  any  treafon 
«  be  judged,  otherwife  than  was  ordained  by  the  flatute  of  king 
"  Edward  the  third.''     This  at  once  fwcpt  away  the  whole  load 
of  extravagant  treafons  introduced  in  the  time  of  Richard    thel 
fecond. 

But  afterwards,  between  the  reign  of  Henry  the  fourth  and 
queen  Mary,  and  particularly  in  the  bloody  reign  of  Henry  the  < 
eighth,  the  fpirit  of  inventing  new  and  ftrange  treafons  tvas  re- 
vived; among  which  we  may   reckon   the  offences  of  clipping^ 
money;  breaking  prifon  or  refcue,  when    the  prifoncr  is  com- 
mitted for  treafon  :  burning houfes   to  extort  money:  ftealinp' 
cattle  by  Welchmen  ;  counterfeiting  foreign  coin  ;  wilful   poi- 
foning  ;  execrations  againft  the    king  ;  calling  him  opprobrious 
names  by  public  writing ;  counterfeiting  the  fign  manual  or 
iignet;  refufmg  to  abjure  the  pope;  deflowering,  or  marrying 
without  the  royal  licence,  any  of  the  king's  children,  lifters, 
aunts,  nephews,   or  nieces  ;  bare  folicitation   of   the  chaftity   of 
the  queen  or  princefs,   or  advances  made  by  themfelvcs ;  mar- 
rying with  the  king,  by  a  woman    not   a  virgin,  without  pre- 
viouily  difcovering  to  him  fuch  her  unchafl'e  life  ;  judging  or 
believing  (manifefted  by  any  overt  act)  the  king  to  have  been 
lawfully  married  to  Anne  of  Cleve  ;  derogating  from  the  king's 
royal  ftile  and  title;   impugning  his  fupremacy  :  and  aflembling 
xiotouily  to  the  number  of  twelve,  and  not  difperiing  upon  pro- 
clamation :  all   which  new-fangled  treafons  were  totally  abro- 
gated by  the  ftatute  1  Mar.  c.    1.  which  once  more  reduced  all 
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treafons  to  the  ftandard  of  the  ftatute  25  Edw.  III.  Since  which 
time,  though  the  legifhture  has  been  more  cautious  in  creating 
new  offences  of  this  kind,  yet  the  number  is  very  confiderably 
encreafed,  as  we  fhali  find  upon  a  fhort  review. 

These  new  treafons,  created  fin ce  the  ilatute  1  Mar.  c.  i. 
a'nd  not  comprehended  under  the  defcription  of  ftatute  25  Edw. 
III.  I  mall  comprize  under  three  heads.  1.  Such  as  relate  to  pa- 
pifts.  2.  Such  as  relate  to  faliirying  the  coin  or  other  royal  fig- 
natures.  3.  Such  as  are  created  for  the  fecurity  of  the  pro- 
teftant  fucceffion  in  the  houfe  of  Hanover. 

t.  The  firft  fpecics,  relating  to pap/j?s,  was  confidered  in  the 
preceding  chapter,  among  the  penalties  incurred  by  that  branch 
of  non-conforrhifts  to  the  national  church ;  wherein  we  have 
only  to  remember  that  by  ftatute  5  Eliz.  c.  1.  to  defend  tlae 
pope's  jurifdiction  in  this  realm  is,  for  the  firil  time,  a  heavy 
mifdemefnor ;  and,  if  the  offence  be  repeated,  it  is  high  trea- 
son. Alio  by  ilatute  27  Eliz.  c.  2.  if  any  popifh  prieft,  born  in, 
the  dominions  of  the  crown  of  England,  ihall  come  over  hither 
from  beyond  the  feas  -3  or  fhall  tarry  here  three  days  without 
conforming  to  the  church;  he  is  guilty  of  high  treafon.  And 
by  ftatute  3  Jac.  I.  c.  4.  if  any  natural  born  fubjecr.  be  with- 
drawn from  his  allegiance,  and  reconciled  to  the  pope  or  iee  of 
Rome,  or  any  other  prince  or  ftate,  both  he  and  all  fuch  as 
procure  iuch  reconciliation  Ihall  incur  the  guilt  of  high  treafon. 
Thefe  were  mentioned  under  the  divifion  before  referred  to,  as 
ipiritual  offences,  and  I  now  repeat  them  as  temporal  ones  alfo  : 
the  reafon  of  diftinguiming  thefe  overt  acts  of  popery  from  all 
others,  by  fetting  the  mark  of  high  treafon  upon  them,  being 
certainly  on  a  civil,  and  not  on  a  religious,  account.  For  every 
popifh  prieft  of  courfe  renounces  his  allegiance  to  his  temporal 
foveteign  upon  taking  orders  ;  that  being  inconfiftent  with  his 
new  engagements  of  canonical  obedience  to  the  pope  :  and  the 
fame  may  be  faidofan  obftinate  defence  of  his  authority  here, 
or  a  formal  reconciliation  to  the  fee  of  Rome,  which  the  fta- 
tute 
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tute  conftrues  to  be  a  withdrawing  from  one's  natural  allegiance  ; 
and  therefore,  befides  being  reconciled  "  to  the  pope,"  it  alfo 
adds ii  or  any  other  prince  or  ftate." 

2.  W  i  t  h  regard  to  treafons  relative  to  the  coin  or  other  royal 
Jignatures,  we  may  recoiled  that  the  only  two  offences  refpecting 
the  coinage,  which  are  made  treafon  by  the  ftatute  25  Edw.  III. 
are  the  actual  counterfeiting  the  gold  and  filver  coin  of  this  king- 
dom j  or  the  importing  fuch  counterfeit  money  with  intent  to 
utter  it,  knowing  it  to  be  falfe.  But  thefe  not  being  found  fuf- 
licient  to  reftrain  the  evil  practices  of  coiners  and  falfe  moneyers, 
other  flatutes  have  been  fince  made  for  that  purpofe.  The  crime 
itfelf  is  made  a  fpecies  of  high  treafon  ;  as  being  a  breach  of  al- 
legiance, by  infringing  the  king's  prerogative,  and  affuming  one 
of  the  attributes  of  the  fovereign,  to  whom  alone  it  belongs  to 
fet  the  value  and  denomination  of  coin  made  at  home,  or  to  fix 
the  currency  of  foreign  money :  and  befides,  as  all  money  which 
bears  the  ftampof  the  kingdom  isfent  into  the  world  upon  the 
public  faith,  as  containing  metal  of  a  particular  weight  and  flan- 
dard,  whoever  falfifies  this  is  an  offender  againft  the  ftate,  by 
contributing  to  render  that  public  faith  fufpe<?ted.  And  upon 
the  fame  reafons,  by  a  lav/  of  the  emperor  Conftantinew,  falfe 
coiners  were  declared  guilty  of  high  treafon,  and  were  con- 
demned to  be  burned  alive  :  as,  by  the  laws  of  Athensx,  all 
counterfeiters,  debafers,  and  diminilhers  of  the  current  coin 
were  fubjected  to  capital  punifhment.  However,  it  mud  be 
owned,  that  this  method  of  reafoning  is  a  little  overftrained : 
counterfeiting  or  debafing  the  coin  being ufually  practifed,  rather 
for  the  fake  of  private  and  unlawful  lucre,  than  out  of  any  dif- 
affection  to  the  fovereign.  And  therefore  both  this  and  it's  kind- 
red fpecies  of  treafon,  that  of  counterfeiting  the  feals  of  the 
crown  or  other  royal  fignatures,  feem  better  denominated  by  the 
later  civilians  a  branch  of  the  crimen  falfi  or  forgery  (in  which 
they  are  followed  by  Glanvily,  Bra&on2,    and  Fletaa)  than  by 

Con- 
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Conftantine  and  our  Edward  the  third,  a  fpecies  of  the  crimen 
lafae  mated  at  is  or  high  treafon.  For  this  confounds  the  diftinc- 
tion  and  proportion  of  offences  ;  and,  by  affixing  the  fame  ideas 
of  guilt  upon  the  man  who  coins  a  leaden  groat  and  him  who 
affaffmates  his  fovereign,  takes  off  from  that  horror  which  ought 
to  attend  the  very  mention  of  the  crime  of  high  treafon,  and 
makes  it  more  familiar  to  the  fubject.  Before  the  ftatute 
25  Ed  w.  III.  the  offence  of  counterfeiting  the  coin  was  held  to 
be  only  a  fpecies  of  petit  treaionb:  but  fubfequent  acts  in  their 
new  exteniions  of  the  offence  have  followed  the  example  of  that, 
and  have  made  it  equally  high  treafon  as  an  endeavour  to  fubvert 
the  government,  though  not  quite  equal  in  it's  punifhment. 

I  n   confequence   of  the   principle  thus  adopted,    the  ftatute 
1  Mar.  c.  1.  having  at  one  blow  repealed   all  intermediate  trea- 
fons  created  fince  the  25  Edw.   III.  it  was  thought  expedient-  by 
ftatute  1    Mar.  ft.  2.  c.  6.  to  revive   two    fpecies   thereof  ;  viz. 
1.  That  if  any  perfon  faifely  forge  or  counterfeit  any  fuch  kind 
of  coin  of  gold  or  lilver,  as  is  not  the  proper  coin  of  this  realm, 
bat  (hall  be  current  within  this  realm  by  confent  of  the  crown; 
or,  2.  (hall  faifely  forge   or  counterfeit  the  fig n   manual,    privy 
firniet,  or  privy  feal ;  fuch  offences  fhall  be  deemed  high  treafon. 
And  by  ftatute  1   &  2   P.   &  M.c.  n.  if  any  perfons  do  bring 
into  this  realm  fuch  falfe  or  counterfeit  foreign   money,   being 
current  here,  knowing  the  fame  to  be  falfe,  and  fhall  utter  the 
fame  in  payment,    they  fhall  be  deemed  offenders  in  high  trea- 
fon.    The  money  referred  to  in  thefe  ftatut.es  muft  be  fuch  as  is 
abfolutely  current  here,  in  all  payments,  by  the  king's  procla- 
mation ;  of  which  there  is  none  at  prefent,    Portugal    money 
being  only  taken  by  confent,  as  approaching  the  neareft  to  our 
ftandard,and  falling  in  well  enough  with  our  divifions  of  money 
into  pounds  and  fhillings  :  therefore  to  counterfeit  it  is  not  high 
treafon,  but  another  inferior  offence.     Clipping  or  defacing  the 
genuine  coin  was  not  hitherto  included  in  thefe  ftatuces  ;  though 
an    offence  equally  pernicious  to  trade,  and  an  equal  infult  upon 
Vol.  IV.  M  the 
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the  prerogative,  as  well  as  perfonal  affront  to  the  fovereign  ; 
whofe  very  image  ought  to  be  had  in  reverence  by  all  loyal  fub- 
jecls.  And  therefore,  among  the  Romans0,  defacing  or  even 
melting  down  the  emperor's  flatues  was  made  treafon  by  the 
Julian  law;  together  with  other  offences  of  the  like  fort,  ac- 
cording to  that  vague  appendix,  "  aliudve quidfjiiilefi  admifi'rint  ." 
And  now,  in  England,  by  ftatute  5  Eliz.  c.  1  1.  clipping,wafhing, 
rounding,  or  filing,  for  wicked  gain's  fake,  any  of  the  money 
of  this  realm,  or  other  money  fuffered  to  be  current  here,  mall 
be  adjudged  high  treafon;  and  by  ftatute  18  Eliz.  c.  1.  the  fame 
offence  is  defcribed  in  other  more  general  words;  viz.  impair- 
ing, diminishing,  falfifying,  fcaling  and  lightening  ;  and  made 
liable  to  the  fame  penalties.  By  ftatute  8  &:  9  W.  III.  c.  26. 
made  perpetual  by  7  Ann.  c.  25.  whoever  mall  knowingly  make 
or  mend,  oraflift  in  fo  doing,  or  mall  buy  or  fell,  or  have  in 
his  polTefHon,  any  inftruments  proper  only  for  the  coinage  of 
money;  or  mall  convey  fuch  inftruments  out  of  the  kind's  mint; 
fhall  be  guilty  of  high  treafon  :  which  is  by  much  the  fevereft 
branch  of  the  coinage  law.  The  ftatute  goes  on  farther,  and 
enacts,  that  to  mark  any  coin  on  the  edges  with  letters,  or 
otherwilc,  in  imitation  of  thofe  ufed  in  the  mint;  or  to  colour, 
gild,  or  cafe  over  any  coin  refembling  the  current  coin,  or  even 
round  blanks  of  bafe  metal ;  fhall  be  conftrued  high  treafon. 
And,laftly,  by  ftatute  15  &  16  Geo.  II.  c.  28.  if  any  perfon 
colours  or  alters  any  iiiver  current  coin  of  this  kingdom,  to 
make  it  refemble  a  gold  one  ;  or  any  copper  coin,  to  make  it 
refembie  a  iiiver  one;  this  is  alfo  high  treafon  :  but  the  of- 
fender lhall  be  pardoned,  in  cafe  he  difcovers  and  convicts  two 
other  offenders  of  the  fame  kind. 

3.  The  other  new  fpecies  of  high  treafon  is  fuch  as  is  crea- 
ted for  the  fecurity  of  the  proteflant  fucceffion,  over  and  above 
fuch  treafons  againft  the  king  and  government  as  were  com- 
prized under  the  ftatute  25  Edw.  III.  For  this  purpofe,  after 
the  act  of  fettlement  was  made,  for  transferring   the  crown  to 
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the  illuftrious  houfe  of  Hanover,  it  was  enacted  by  flatute 
13  &  14  W.  III.  c.  3.  that  the  pretended  prince  of  Wales,  who 
was  then  thirteen  years  of  age,  and  had  afiumed  the  title  of 
king  James  III,  mould  be  attainted  of  high  treafon;  and  it  was 
made  high  treafon  for  any  of  the  king's  fubjects  by  letters,  mef- 
fages,  or  otherwife,  to  hold  correfpondcnce  with  him,  or  any 
perfon  employed  by  him,  or  to  remit  any  money  for  his  life, 
knowing  the  fame  to  be  for  his  fervice.  And  by  ftatute  1 7  Geo.  II. 
c.  39.  it  is  enacted,  that  if  any  of  the  fons  of  the  pretender 
mall  land  or  attempt  to  land  in  this  kingdom,  or  be  found  in 
Great  Britain  or  Ireland,  or  any  of  the  dominions  belonging 
to  the  fame,  he  mall  be  judged  attainted  of  high  treafon,  and 
fuffer  the  pains  thereof.  And  to  correfpond  with  them,  or  re- 
mit money  for  their  ufe,  is  made  high  treafon  in  the  fame  man- 
ner as  it  was  to  correfpond  with  the  father.  By  the  ftatute 
1  Ann.  ft.2.c  17.  if  any  perfon  mail  endeavour  to  deprive  or 
hinder  any  perfon,  being  the  next  in  fucceffion  to  the  crown 
according  to  the  limitations  of  the  act  of  fettlement,  from  fuc- 
ceeding  to  the  crown,  and  fhall  malicioufly  and  directly  attempt 
the  fame  by  any  overt  act,  fuch  offence  mall  be  high  treafon. 
And  by  ftatute  6  Ann.  c.  7.  if  any  perfon  fhall  malicioufly,  ad- 
vifedly  and  directly,  by  writing  or  printing,  maintain  and  af- 
firm, that  any  other  perion  hath  any  right  or  title  to  the  crown 
of  this  realm,  otherwife  than  according  to  the  act  of  fettlement  ; 
or  that  the  kings  of  this  realm  with  the  authority  of  parliament 
are  not  able  to  make  laws  and  ftatutes,  to  bind  the  crown  and 
the  defcent  thereof  ;  fuch  perfon  mail  be  guilty  of  high  treafon. 
This  offence  (or  indeed  maintaining  this  doctrine  in  any  wife, 
that  the  king  and  parliament  cannot  limit  the  crown)  was  once 
before  made  high  treafon,  by  ftatute  13  Eliz.  c.  1.  during  the 
life  of  that  princefs.  And  after  her  deceafe  it  continued  a  high 
mifdemefnor,  punifhable  with  forfeiture  of  goods  and  chattels, 
even  in  the  moft  flourifhing  sera  of  indefeafible  hereditary  right 
adjure  dhino  fucceffion.  But  it  was  again  raifed  into  high 
treafon,  by  the  flatute  of  Anne  before-mentioned,  at  the  time 
of  a  projected  invafion  in  favour  of  the  then  pretender;  a^d 
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upon  this  ftatute  one  Matthews,  a  printer,  was  convicted  and 
executed  in  17 19,  for  printing  a  treafonable   pamphlet  intitled 

vox  populi,  vox  Deid. 

T  h  u  s  much  for  the  crime  of  treafon,  or  laefae  magijlatis^  in 
all  it's  branches ;  which  confifts,  we  may  obferve,  originally, 
in  grofsly  counteracting  that  allegiance,  which  is  due  from  the 
fu>jecl  by  either  birth  or  reliJence  :  though,  in  fome  inftances, 
the  zeal  or  our  legiflators  to  flop  the  progrefs  of  fome  highly 
pernicious  practices  has  occafioned  them  a  little  to  depart  from 
this  it's  primitive  idea.  But  of  this  enough  has  been  hinted 
already  :  it  is  now  time  to  pafs  on  from  defining  the  crime  to 
defcribing  it's  punifhment. 

The  punifhment  of  high  treafon  in  general  is  very  foiemn 
and  terrible.  1.  That  the  offender  be  drawn  to  the  gallows, 
■and  not  be  carried  or  walk;  though  ufually  a  fledge  or  hurdle 
is  allowed,  to  preferve  the  offender  from  the  extreme  torment 
of  being  dragged  on  the  ground  or  pavement6.  2.  That  he  be 
hanged  by  the  neck,  and  then  cut  down  alive.  3.  That  his  en- 
trails be  taken  out,  and  burned,  while  he  is  yet  alive.  4.  That 
his  head  be  cut  off.  5.  That  his  body  be  divided  into  four 
parts.  6.  That  his  head  and  quarters  be  at  the  king's  dif- 
pofalf. 

The  king  may,  and  often  doth,  difcharge  all  the  punifhment, 
except  beheading,  efpecially  where  any  of  noble  blood  are  at- 
tainted. For,  beheading  being  part  of  the  judgment,  that  may 
be  executed,  though  all  the  refl  be  omitted  by  the  king's  com- 
mand8. But  where  beheading  is  no  part  of  the  judgment,  as 
in  murder  or  other  felonies,  it  hath  been  faid  that  the  king  can- 
not change  thejudgment,  although  at  the  requeft  of  the  party, 
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from  one  fpecies  of  death  to  another11.     But  of  this  we  fliall 
fay  more  hereafter. 

I  n  the  cafe  of  coining,  which  is*  a  treafon  of  a  different 
complexion  from  the  reft,  the  punilhment  is  milder  for  male 
offenders ;  being  only  to  be  drawn,  and  hanged  by  the  neck 
till  dead1.  But  in  treafons  of  every  kind  the  punifhment  of 
women  is  the  fame,  and  different  from  that  of  men.  For,  as 
the  natural  modefty  of  the  fex  forbids  the  expofing  and  publicly 
mangling  their  bodies,  their  fentence  (which  is  to  the  full  as 
terrible  to  fenfe  as  the  other)  is  to  be  drawn  to  the  gallows,  and 
there  to  be  burned  alivek. 

The  confequences  of  this  judgment,  (attainder,  forfeiture, 
and  corruption  of  blood)  muft  be  referred  to  the  latter  end  of 
this  book,  when  we  mall  treat  of  them  altogether,  as  well  in 
treafon  as  in  other  offences. 

h  3  Inft.  51.  Js  2,  Hal.  P.  C.  393. 
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Chapter   the    seventh. 

Of  FELONIES    injurious  to    the  KING's 
PREROGATIVE. 


AS,  according  to  the  method  I  have  adopted,  we  are  next 
to  confider  fuch  felonies  as  are  more  immediately  inju- 
rious to  the  king's  prerogative,  it  will  not  be  amifs  here,  at  our 
firft  entrance  upon  this  crime,  to  enquire  briefly  into  the  nature 
and  meaning  of  felony  \  before  we  proceed  upon  any  of  the  par- 
ticular branches,  into  which  it  is  divided. 

Felony,  in  the  general  acceptation  of  our  Englifli  law,  com- 
prizes every  fpecies  of  crime,  which  occafioned  at  common  law 
the  forfeiture  of  lands  or  goods.  This  moft  frequently  happens 
in  thofe  crimes,  for  which  a  capital  punifhment  either  is  or  was 
liable  to  be  inflicted :  for  thofe  felonies,  which  are  called  clergy- 
able, or  to  which  the  benefit  of  clergy  extends,  were  antiently 
punimed  with  death  in  all  lay,  or  unlearned  offenders;  though 
now  by  the  ftatute-law  that  punifhment  is  for  the  firft  offence 
univerfally  remitted.  Treafon  itfelf,  fays  fir  Edward  Coke/ 
was  antiently  comprifed  under  the  name  of  felony:  and  in  con- 
firmation of  this  we  may  obferve,  that  theftatuteof  treafons, 
25Edw.  III.  c.   2.  fpeaking  of  fome  dubious  crimes,  directs  a 
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reference  to  parliament ;  that  it  may  be  there  adjudged,  «  whe- 
"  ther  they  be  treafon,  or  other  felony."  All  treafons  therefore, 
ftrictly  fpeaking,  are  felonies ;  though  all  felonies  are  not  treafon. 
And  to  this  alfo  we  may  add,  that  all  offences,  now  capital,  are 
in  fome  degree  or  other  felony  :  and  this  is  likewife  the  cafe 
with  fome  other  offences,  which  are  not  punifhed  with  death; 
as  fuicide,  where  the  party  is  already  dead ;  homicide  by  chance- 
medly,  or  in  felf-defence ;  and  petit  larceny,  or  pilfering ;  all 
which  are  (ftriclly  fpeaking)  felonies,  as  they  fubject  the  com- 
mitters of  them  to  forfeitures.  So  that  upon  the  whole  the  only 
adequate  definition  of  felony  feems  to  be  that  which  is  before 
laid  down  ;  viz.  an  offence  which  occafions  a  total  forfeiture  of 
either  lands  or  goods,  or  both,  at  the  common  law ;  and  to 
which  capital  or  other  punifhment  may  be  fuperadded,  according 
to  the  degree  of  guilt. 

To  explain  this  matter  a  little  farther:  the  word  felony,  or 
felonia,  is  of  undoubted  feodal  original,  being  frequently  to  be 
met  with  in  the  books  of  feuds,  &e  ;  but  the  derivation  of  it 
has  much  puzzled  the  juridical  lexicographers,  Prateus,  Calvi- 
nus,  and  the  reft  :  fome  deriving  it  from  the  Greek,  phelos,  an 
impoflor  or  deceiver;  others  from  the  Latin,  /alio,  /e/elli,  to 
countenance  which  they  would  have  it  called  fallonia.  Sir  Ed- 
ward Coke,  as  his  manner  is,  has  given  us  a  ftill  ftranger  ety- 
mology15; that  it  is  crimen  ammo  /elleo  per petratum,  with  a  bitter 
or  gallifh  inclination.  But  all  of  them  agree  in  the  defcription, 
that  it  is  fuch  a  crime  as  works  a  forfeiture  of  all  the  offender's 
lands,  or  goods.  And  this  gives  great  probability  to  fir  Henry 
Spelman's  Teutonic  or  German  derivation  of  itc:  in  which  lan- 
guage indeed,  as  the  word  is  clearly  of  feodal  original,  we  ought 
rather  to  look  for  it's  fignification,  than  among  the  Greeks  and 
Romans.  Fe-lon  then,  according  to  him,  is  derived  from  two 
northern  words ;  fee  which  iignifies  (we  well  know)  the  fief, 
feud,  or  beneficiary  eftate ;  and  Ion  which  fignifies  price  or 
value.    Felony  is  therefore  the  fame  as  pretium  feudi,  the  confi- 
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deration  for  which  a  man  gives  up  his  fief ;  as  we  fay  in  common 
fpeech,  fuch  an  act  is  as  much  as  your  life,  or  eft  ate,  is  worth. 
In  this  fenfe  it  will  clearly  fignify  the  feodal  forfeiture,  or  ad  by 
which  an  eftate  is  forfeited,  or  efcheats,  to  the  lord. 

T  o  confirm  this  we  may  obferve,  that  it  is  in  this  fenfe,  of 
forfeiture  to  the  lord,  that  the  feodal  writers  conftantly  ufe  it. 
For  all  thofe  acts,  whether  of  a  criminal  nature  or  not,  which 
at  this  day  are  generally  forfeitures  of  copyhold  eftatesd  are  ftiled 
feloniae  in  the  feodal  law  :  "  fcilicit,  per  quas  feudum  amittitur* .** 
As,  "  fi  domino  defervire  nolueritf ;  fi  per  annum  et  diem  cejfaverit 
"  in  petenda  invefliturag;  ft  dominum  ejuraviti  i.  e.  negavit  fe  a 
"  domino  feudum  habere^;  fi  a  domino^  in  jus  eum  vocante,  ter  ci- 
"  tatus  non  comparuerit'*;'*  all  thefe,  with  many  others,  are  ftill 
caufes  of  forfeiture  in  our  copyhold  eftates, and  were  denominated 
felonies  by  the  feodal  conftitutions.  So  like  wife  injuries  of  a  more 
ftibftantial  or  criminal  nature  were  denominated  felonies,  that  is, 
forfeitures  :  as  afTaulting  or  beating  the  lord,:;  vitiating  his  wife  or 
daughter,  "  Ji  dominum  cucurbitaverit,  i.  e.  cum  uxore  ejus  concubue- 
"  riff*  all  thefe  are  efteemed  felonies,  and  the  latter  is  exprefsly 
£0  denominated,  "  Ji  fecerit feloniam,  dominum  forte  cucurbit andom  " 
And  as  thefe  contempts,  or  fmaller  offences,  were  felonies  or  acts 
of  forfeiture,  of  courfe  greater  crimes,  as  murder  and  robbery, 
fell  under  the  fame  denomination.  On  the  other  hand,  the  lord 
might  be  guilty  of  felony,  or  forfeit  his  feignory  to  the  vaffal, 
by  the  fame  acts  as  the  vafTal  would  have  forfeited  his  feud  to  the 
lord.     "  Si  dominus  commijit  feloniam ,  per  quam  vaf alius  amitteret 

feudum  Ji  earn  commiferit  in  dominum,  feudi  proprietatem  etiam 
dsminus  perdere  debet11."  One  inftance  given  of  this  fort  of  fe- 
lony in  the  lord  is  beating  the  fervant  of  his  vaffal,  fo  as  that  he 
lofes  his  fervice ;  which  feems  merely  in  the  nature  of  a  civil 
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injury,  fo  far  as  it  refpe&s  the  vafal.  And  all  thefe  felonies  were 
to  be  determined  "  per  laudamentumfive  judicium  parlum  fuorum" 
in  the  lord's  court ;  as  with  us  forfeitures  of  copyhold  lands  are 
prefcntable  by  the  homage  in  the  court-baron. 

. 

Felony,  and  the  act  of  forfeiture  to  the  lord,  being  thus 
fynonymous  terms  in  the  feodal  law,  we  may  eafily  trace  the 
reafon  why,  upon  the  introduction  of  that  law  into  England, 
thofe  crimes  which  induced  fuch  forfeiture  or  efcheat  of  lands 
(and,  by  a  fmall  deflexion  from  the  original  fenfe,  fuch  as  in- 
duced the  forfeiture  of  goods  alfo)  were  denominated  felonies. 
Thus  it  was  faid,  that  filicide,  robbery,  and  rape,  were  felonies.; 
that  is,  the  coniequence  of  fuch  crimes  was  forfeiture;  till  by 
long  ufe  we  began  to  flgnify  by  the  term  of  felony  the  actual 
crime  committed,  and  not  the  penal  confequence.  And  upon 
this  fyftem  only  can  we  account  for  the  caufe,  why  treafon  in 
antient  times  was  held  to  be  a  fpecies  of  felony :  viz.  becaufe 
it  induced  a  forfeiture, 

H  e  n  c  e  it  follows,  that  capital  punifhment  does  by  no  means 
enter  into  the  true  idea  and  definition  of  felony.  Felony  may 
be  without  inflicting  capital  punifhment,  as  in  the  cafes  in- 
ftanced  of  felf  murder,  excufable  homicide,  and  petit  larciny  : 
and  it  is  poffi.ble  that  capital  punifhments  may  be  inflicted,  and 
yet  the  offence  be  no  felony ;  as  in  the  cafe  of  herefy  by  the  com- 
mon law,  which,  though  capital,  never  worked  any  forfeiture 
otlands  or  goods0,  an  inieparable  incident  to  felony.  And  or 
the  fame  nature  is  the  punifhment  of  ftanding  mute,  without 
pleading  to  an  indictment ;  which  is  capital,  but  without  any 
forfeiture,  and  therefore  fuch  ftanding  mute  is  no  felony.  In 
fhort  the  true  criterion  of  feloiiy  is  forfeiture;  for,  as  iir  Ed- 
ward Coke  juftly  obferves",  in  all.  felonies  which  are  punifhable 
with  death,  the  offender  lofes  all  his  lands  in  fee-fimple,  and 
alfo  his  goods  and  chattels ;  in  fuch  as  are  not  fo  punifhable, 
his  goods  and  chattels  only. 
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The  idea  of  felony  is  indeed  fo  generally  ^connected  with  that 
of  capital  punifhment,  that  we  find  it  hard  to  feparate  them; 
and  to  this  ufage  the  interpretations  of  the  law  do  now  conform. 
And  therefore  if  a  ftatute  makes  any  new  offence  felony,  the 
lawq  implies  that  it  mail  be  puniflied  with  death,  viz.  by  hang- 
ing, as  well  as  with  forfeiture  :  unlefs  the  offender  prays  the 
benefit  of  clergy  ;  which  all  felons  are  entitled  once  to  have, 
unlefs  the  fame  is  exprefsly  taken  away  by  ftatute.  And,  in  com-. 
pliance  herewith,  I  mall  for  the  future  confider  it  alfo  in  the 
fame  light,  as  a  generical  term,  including  all  capital  crimes  below 
treafon  ;  having  premifed  thus  much  concerning  the  true  nature 
and  original  meaning  of  felony,  in  order  to  account  for  the  reafon 
of  thofe  inftancesl  have  mentioned,  of  felonies  that  are  not  ca- 
pital, and  capital  offences  that  are  not  felonies :  which  feem  at 
firft  view  repugnant  to  the  general  idea  which  we  now  entertain 
of  felony,  as  a  crime  to  be  puniflied  by  death  ;  whereas  properly 
it  is  a  crime  to  be  punifhed  by  forfeiture,  and  to  which  death 
may,  or  may  not  be,  though  it  generally  is,  fuperadded. 

I  proceed  now  to  confider  fuch  felonies,  as  are  more  im- 
mediately injurious  to  the  king's  prerogative.  Thefe  are,  I.  Of- 
fences relating  to  the  coin,  not  amounting  to  treafon.  2.  Offences 
againft  the  king's  council.  3.  The  offence  of  ferving  a  foreign 
prince.  4.  The  offence  of  imbezzling  the  king's  armour  or 
ftores  of  war.  To  which  may  be  added  a  fifth,  5.  Defertion 
from  the  king's  armies  in  time  of  war. 

i.  Offences  relating  to  the  coin,  under  which  may  be 
ranked  fome  inferior  mifdemefnors  not  amounting  to  felony,  are 
thus  declared  by  a  feries  of  ftatutes,  which  I  mail  recite  in  the 
order  of  time.  And,  firft,  by  ftatute  27  Edw.  I.  c.  3.  nonefhall 
bring  pollards  and  crockards,  which  were  foreign  coins  of  bafe 
metal,  into  the  realm,  on  pain  of  forfeiture  of  life  and  goods. 
By  ftatute  0  Edw.  III.  ft.  2.  no  fterling  money  mall  be  melted 
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down  upon  pain  of  forfeiture  thereof.  By  ftatute  14  Eliz.  c.  3. 
fuch  as  forge  any  foreign  coin,  although  it  be  not  made  current 
here  by  proclamation,  mall  (with  their  aiders  and  abettors)  be 
guilty  of  mifprifon  of  treafon  :  a  crime  which  we  mall  here- 
after confider.  By  ftatute  13  &  14  Car.  II.  c.  31.  the  offence  of 
melting  down  any  current  filver  money  mail  be  punifhed  with 
forfeiture  of  the  fame,  and  alfo  the  double  value  :  and  the  of- 
fender, if  a  freeman  of  any  town,  mail  be  disfranchifed  ;  if  not, 
mall  naffer  fix  months  imprifonment.  By  ftatute  6&  7  W.  Ill, 
c.  17.  if  any  pcrfon  buys  or  fells,  or  knowingly  has  in  his  cus- 
tody, any  clippings  or  filings  of  the  coin,  he  ftiall  forfeit  the 
fame  and  500/;  one  moiety  to  the  king,  and  the  other  to  the 
informer;  and  bts  branded  in  the  cheek  with  the  letter  R.  By 
ftatute  8  &  9  W.  III.  c.  26.  if  any  perfon  fhall  blanch,  cr  whiten, 
copper  for  fale  ;  (which  makes  it  refemble  filver)  or  buy  or  fell 
or  offer  to  fale  any  malleable  compofition,  which  fhall  be  heavier 
than  filver,  and  look,  touch,  and  wear  like  gold,  but  be  beneath 
the  ftandard  :  or  if  any  perfon  fhall  receive  or  pay  any  counter- 
feit or  diminifhed  money  of  this  kingdom,  not  being  cut  in 
pieces,  (an  operation  which  every  man  is  thereby  empowered  to 
perform)  at  a  lefs  rate  than  it  fhall  import  to  be  of :  (which  de- 
monftrates  a  confcioufnefs  of  it's  bafenefs,  and  a  fraudulent  de- 
fign)  all  fuch  perfons  mall  be  guilty  of  felony.  But  thefe  pre- 
cautions not  being  found  fufficient  to  prevent  the  uttering  of  falfe 
or  diminifhed  money,  which  was  only  a  mifdemefnor  at  common 
law,  it  is  enacted  by  ftatute  15  &  16.  Geo.  II.  c.  28.  that  if  any 
perfon  fhall  tender  in  payment  any  counterfeit  coin,  knowing  it 
fo  to  be,  he  fhall  for  the  firft  offence  be  imprifoned  fix  months  ; 
and  find  fureties  for  his  good  behaviour  for  fix  months  more  : 
for  the  fecond  offence,  fhall  be  imprifoned  and  find  fureties  for 
two  years:  and,  for  the  third  offence,  fhall  be  guilty  of  felony 
without  benefit  of  clergy.  Alfo  if  a  perfon  knowingly  tenders 
in  payment  any  counterfeit  money,  and  at  the  fame  time  has 
more  in  his  cuftody  ;  or  fhall,  within  ten  days  after,  knowingly 
tender  other  falfe  money  ;  he  fhall  for  the  fivft  offence  be  impri- 
foned one  year,  and  find  fureties  for  his  good  behaviour  for  two 
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years  longer;  and  for  the  fecond,  be  guilty  of  felony  without 
benefit  of  clergy.  By  the  fame  ftatute  it  is  alfo  enacted,  that, 
if  any  perfon  counterfeits  the  copper  coin,  he  fhall  fuffer  two 
years  imprifonment,  and  find  fureties  for  two  years  more.  Thus 
much  for  offences  relating  to  the  coin,  as  well  mifdemefnors  as 
felonies,  which  I  thought  it  mofl  convenient  to  confider  in  one 
and  the  fame  view. 

2.  FeIonies,  againft  the  king's  council*,  are;  firft,  by  fta- 
tute 3  Hen.  VII.  c.  14.  if  any  fworn  fervant  of  the  king's  houfhold 
confpires  or  confederates  to  kill  any  lord  of  this  realm,  or  other 
perfon,  fworn  of  the  king's  council,  he  fhall  be  guilty  of  felony. 
Secondly,  by  ftatute  9  Ann.  c.  16.  to  affault,  ftrike,  wound,  or 
attempt  to  kill,  any  privy  counfellor  in  the  execution  of  his 
office,  is  made  felony  without  benefit  of  clergy. 

3.  Felonies  in  ferving  foreign  ftates,  which  fervice  is  ge- 
nerally inconfiftent  with  allegiance  to  one's  natural  prince,  are 
reflrained  and  punifhed  by  ftatute  3  Jac.  I.  c.  4.  which  makes  it 
felony  for  any  perfon  whatever  to  go  out  of  the  realm,  to   ferve 
any  foreign  prince,  without  having  firft  taken  the  oath  of  alle- 
giance before  his  departure.  And  it  is  felony  alfo  for  any  gentle- 
man, or  perfon  of  higher  degree,  or  who  hath  borne  any  office 
in  the  army,  to  go  out  of  the  realm  to  ferve  fuch  foreign  prince 
or  ftate,  without  previoufly  entering  into  a  bond  with  two  fure- 
ties, not  to  be  reconciled  to  the  fee  of  Rome,  or  enter  into  any 
confpiracy  againft  his  natural  fovereign.     And  farther,   by  fta- 
tute 9  Geo.  II.  c.  30.  enforced  by  ftatute  29  Geo.  II.  c.  17.  if 
any  fubject  of  Great  Britain  fhall  inlift  himfelf,  or  if  any  perfon 
fhall  procure  him  to  be  enlifted,  in  any  foreign  fervice,   or  de- 
tain or  embark  him  for  that  purpofe,  without  licence  under  the 
king's  fign  manual,   he  fhall  be  guilty  of  felony  without  benefit 
of  clergy :  but  if  the  perfon,  fo  enlifted  or  enticed,  fhall   dif- 
cover  his  feducer  within  fifteen  days,  fo  as  he   may  be  appre- 
hended and  convicted  of  the  fame,  he  fhall  himfelf  be  indem- 
nified. 
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mfied.  By  ftatute  29  Geo.  II.  c.  1 7.  it  is  moreover  enacted,  that 
to  ferve  under  the  French  king,  as  a  military  officer,  fhall  be 
felony  without  benefit  of  clergy  ;  and  to  enter  into  the  Scotch 
brigade,  in  the  Dutch  iervice  without  previously  taking  the 
oaths  of  allegiance  and  abjuration,  fhall  be  a  forfeiture  of  500/. 

4.  Felony,  by  imbezzling  the  king's  armour  or  warlike 
ftores,  is  fo  declared  to  be  by  ftatute  31  Eliz.  c.  4.  which  enacts, 
that  if  any  perfon  having  the  charge  or  cuftody  of  the  king's 
armour,  ordnance,  ammunition,  or  habiliments  of  war;  or  of 
any  victual  provided  for  victualling  the  king's  foldiers  or  mari- 
ners ;  fhall,  either  for  gain,  or  to  impede  his  majefty's  fervice, 
imbezzle  the  fame  to  the  value  of  twenty  millings,  fuch  offence 
fhall  be  felony.  And  the  ftatute  22  Car.  II.  c.  5.  takes  away  the 
benefit  of  clergy  from  this  offence,  fo  far  as  it  relates  to  naval 
Stores.  Other  inferior  imbezzlements  and  mifdemefnors  that 
fall  under  this  denomination,  are  punifhed  by  ftatute  1  Geo.  I. 
c.  25.  with  fine  and  imprifonrnent. 

5.  Desertion  from  the  king's  armies  in  time  of  war, 
whether  by  land  or  fea,  in  England  or  in  parts  beyond  the  feas, 
is  by  the  Standing  laws  of  the  land  (exclufive  of  the  annual  a&s 
of  parliament  to  punifh  mutiny  and  defertion)  and  particularly 
by  ftatute  18  Hen.  VI.  c.  19.  and  5  Eliz.  c.  5.  made  felony,  but 
not  without  benefit  of  clergy.  Bat  by  the  ftatute  2  &  3  Edw.  VI. 
c.  2.  clergy  is  taken  away  from  fuch  deferters,  and  the  offence 
is  made  triable  by  the  juftices  of  every  fhire.  The  fame  ftatutes 
punifh  other  inferior  military  offences  with  fines,  imprifonrnent, 
and  other  penalties. 
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Of     PRAEMUNIRE. 


A  THIRD  fpecies  of  offence  more  immediately  affecting 
the  king  and  his  government,  though  not  fubject  to  capi- 
tal puniftiment,  is  that  of  praemunire  :  fo  called  from  the  words 
of  the  writ  preparatory  to  the  profecution  thereof ;  «  praemunire* 
"  facias  A.  B"  forewarn  A.  B.  that  he  appear  before  us  to  an- 
fwer  the  contempt  wherewith  he  ftands  charged ;  which  con- 
tempt is  particularly  recited  in  the  preamble  to  the  writb.  It 
took  it's  original  from  the  exorbitant  power  claimed  and  exerci- 
fed  in  England  by  the  pope,  which  even  in  the  days  of  blind 
zeal  was  too  heavy  for  our  anceftors  to  bear. 

It  may  juflly  be  obferved,  that  religious  principles,  which 
(when  genuine  and  pure)  have  an  evident  tendency  to  make  their 
profeflbrs  better  citizens  as  well  as  better  men,  have  (when  per- 
verted and  erroneous)  been  ufually  fubverfive  of  civil  govern- 
ment, and  been  made  both  the  cloak  and  the  inftrument  of  every 
pernicious  defign  that  can  be  harboured  in  the  heart  of  man. 
The  unbounded  authority  that  was  exercifed  by  the  Druids  in 
the  weft,  under  the  influence  of  pagan  fuperftition,  and  the 
terrible  ravages  committed  by  the  Saracens  in  the  eaft,  to  pro- 
pagate the  religion  of  Mahomet,  both  witnefs  to  the  truth  of 
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that  antient  univerfal  obfervation ;  that,  in  all  ages  and  in  all 
countries,  civil  and  ecclefiaftiqal  tyranny  are  mutually  productive 
of  each  other.  It  is  therefore  the  glory  of  the  church  of  England, 
that  flie  inculcates  due  obedience  to  lawful  authority,  and  hath 
been  (as  her  prelates  on  a  trying  occafion  once  expreffed  itc)  in 
her  principles  and  practice  ever  molt  unqueftionably  loyal.    The 
clergy  of  her  perfuafion,  holy  in  their  doctrines  and  unblemifhed 
in  their  lives  and  converiation,  are  alio  moderate  in  their  ambi- 
tion, and  entertain  juft  notion^  of  the   ties  of  fociety   and  the 
rights  of  civil  government.     As  in  matters  of  faith  and  morality 
they  acknovvlege  no  guide  but  the  fcriptures,  fo,  in  matters  of 
external  polity  and  of  private  right,  they  derive  all  their  title 
from  the  civil  magiftrate;  they  look  up  to  the  king  as  their  nead, 
to  the  parliament  as  their  law-giver,  and  pride  themfelves  in  no- 
thing  more  juftly,  than  in  being  true  members  of  the  church, 
emphatically  by  law  eftablifhed.     Whereas  the  notions  of  eccle- 
fiaftical  liberty,  in  thofe  who  differ  from  them,  as  well  in  one 
extreme  as  the  other  (fori  here  only  fpeak  of  extremes)  are  equally 
and  totally  deftructive  of  thole  ties  and  obligations  by  which  all 
fociety  is  kept  together;  equally  encroaching  on  thofe  rights, 
which  reafon  and  the  original  contract  of  every  free  ftate  in  the 
univerfe  have  vefted  in  the  fovereign  power  ;  and  equally  aiming 
at  a  diftinct  independent  fupremacy  of  their  own,  where  fpiritual 
men  and  fpiritual  caufes  are  concerned.     The  dreadful  effects  of 
fuch  a  religious  bigotry,  w7hen  actuated  by  erroneous  principles, 
even  of  the  proteftant  kind,  are  fufficiently  evident  from  the 
hiftory  of  the  anabaptifts  in  Germany,  the  covenanters  in  Scot- 
land,and  that  deluge  of  fectaries  in  England,  who  murdered  their 
fovereign,  overturned  the  church  and  monarchy,  fhook  every 
pillar  of  law,juflice,  and  private  property,  and   moft  devoutly 
eftablifhed  a  kingdom  of  the  faints  in  their  ftead.     But  thefe 
honiddevaftations,  the  effects  of  mere  madnefs  or  of  zeal  that 
was  nearly  allied  to  it,  though  violent   and  tumultuous,   were 
but  of  a  fhort  duration.     Whereas  the  progrefs  of  the  papal  po- 
licy, long  actuated  by  the  fteady  counfels  of  fucceilive  pontiffs, 
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took  deeper  root,  and  was  at 'length  in  fbme  places  with  diffi- 
culty, in  others  never  yet,  extirpated.  For  this  we  might  call 
towitnefs  the  black  intrigues  of  the  Jefuits,  fo  lately  trium- 
phant over  Chriftendom,  but  nowuniverfally  abandoned  by  even 
the  Roman  catholic  powers :  but  the  fubject  of  our  prefent 
chapter  rather  leads  us  to  consider  the  vaft  ftrides,  which  were 
formerly  made  in  this  kingdom  by  the  pcpifh  clergy;  how 
nearly  they  arrived  to  effecting  their  grand  defign  :  fbme  few  of 
the  means  they  made  ufe  of  for  eftabltfhing  their  plan ;  and 
how  almoft  all  of  them  have  been  defeated  or  converted  to  bet- 
ter purpofes,  by  the  vigour  of  our  free  conftitution,  and  the 
wifdom  of  fuccefiive  parliaments. 

The  antient  Britifh  church,  by  whomfoever  planted,  was  a 
ftranger  to  the  bifhop  of  Rome,  and  all  his  pretended  authority. 
But,  the  pagan  Saxon  invaders  having  driven  the  profeffors  of 
chriflianity  to  the  remoteft  corners  of  our  ifland,  their  own  con- 
verfion  was  afterwards  effected  by  Auguftin  the  monk,  and 
other  miffionaries  from  the  court  of  Rome.  This  naturally  in- 
troduced fome  few  of  the  papal  corruptions  in  point  of  faith 
and  doctrine  ;  but  we  read  of  no  civil  authority  claimed  by  the 
pope  in  thefe  kingdoms,  till  the  sera  of  the  Noman  conquefl  : 
when  the  then  reigning  pontiff  having  favoured  duke  William 
in  his  projected  invafion,  by  bleffmg  his  hofl  and  confecrating 
his  banners,  he  took  that  opportunity  alfo  of  eftablifhing  his 
fpiritual  encroachments ;  and  was  even  permitted  fo  to  do  by 
the  policy  of  the  conqueror,  in  order  more  effectually  to  humble 
the  Saxon  clergy  and  aggrandize  his  Norman  prelates:  prelates, 
who,  being  bred  abroad  in  the  doctrine  and  practice  of  flavery, 
had  contracted  a  reverence  and  regard  for  it,  and  took  a  pleafure 
m  rivetting  the  chains  of  a  free-born  people. 

Th  Emoft  ftable  foundation  of  legal  and  rational  government 
is  a  due  fubordination  of  rank,  and  a  gradual  fcale  of  authority: 
and  tyranny  alfo  itfelf  is  moft  furely  fupported  by  a  regular  in- 
creafe  of  defjpotifm,  rifing  from  the  flave  to  the  fultan  :  with 
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this  difference  however,  that  the  meafurc  of  obedience  in  the 
one  is  grounded  on  the  principles  of  fociety,  and  is  extended  no 
farther  than  reafon  and  neceility  will  warrant ;  in  the  other  it  is 
limited  only  by  abfolute  will  and  pleafure,  without  permitting 
the  inferior  to  examine  the  title  upon  which  it  is  founded.  More 
effectually  therefore  to  enflavc  the  confeiences  and  minds  of  the 
people,  the  Romifli  clergy  themfelves  paid  the  moft  implicit 
obedience  to  their  own  fuperiors  or  prelates;  and  they,  in  their 
turns,  were  as  blindly  devoted  to  the  will  of  the  fovereign  pon- 
tiff, whofe  decifions  they  held  to  be  infallible,  and  his  authority 
co-extenflve  witli  the  chriftian  world.  Hence  his  legates  a  latere 
were  introduced  into  every  kingdom  of  Europe,  his  bulles  and 
decretal  epiitles  became  the  rule  both  of  faith  and  difcipline,  his 
judgment  was  the  final  refort  in  all  cafes  of  doubt  or  difficulty, 
his  decrees  were  enforced  by  anathemas  and  fpiritual  cenfures, 
he  dethroned  even  kings  that  were  refractory,  and  denied  to 
whole  kingdoms  (when  undutiful)  the  exercife  of  chriftian  or- 
dinances, and  the  benefits  of  the  gofpel  of  God. 

But,  though  the  being  fpiritual  head  of  the  church  was  a 
thing  of  great  found,  and  of  greater  authority,  among  men  o£ 
confeience  and  piety,  yet  the  court  of  Rome  was  fully  apprized 
that  (among  the  bulk  of  mankind)  power  cannot  be  maintained 
without  property ;  and  therefore  it's  attention  began  very  early  to 
be  rivetted  upon  every  method  that  promifed  pecuniary  advan- 
tage. The  doctrine  of  purgatory  was  introduced,  and  with  it 
the  purchafe  of  maffes  to  redeem  the  fouls  of  the  deceafed. 
New-fangled  offences  were  created,  and  indulgences  were  fold 
to  the  wealthy,  for  liberty  to  fin  without  danger.  The  canon 
law  took  cognizance  of  crimes,  injoined  penance  fro  falute 
animae,  and  commuted  that  penance  for  money.  Non -refidence 
and  pluralities  among  the  clergy,  and  marriages  among  the  laity 
related  within  the  feventh  degree,  were  ftriclly  prohibited  by 
canon  ;  but  difpenfations  were  feldom  denied  to  thofe  who  could 
afford  to  buy  them.  In  fhort,  all  the  wealth  of  chriftendom 
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was  gradually  drained,  by  a  thouiand  chanels.    into  the  coffers' 
of  the  holy  fee, 

The  eftablifliment  alfo  of  the  feodal  fyftem   in  moil  of  the 
governments  of  Europe,   whereby  the  lands  of  all  private  pro- 
prietors were  declared  to  be  holden  of  the  prince,  gave  a  hint  to 
the  court  of  Rome  for  ufurping  a  fimilar  authority  over  all  the 
preferments  of  the  church  ;  which  began  firft  in  Italy,  and  gra- 
dually fpread  itfelf  to  England.     The  pope  became  a  feodal  lord  ; 
and  all  ordinary  patrons  were  to  hold  their  right  of  patronage 
under  this  univerfal   fuperior.     Eftates  held  by  feodal  tenure, 
being  originally  gratuitous  donations,  were  at   that  time  deno- 
minated benefuia  :  their  very  name  as  well  as  conftitution  was 
borrowed,  and  the  care  of  the  fouls  of  a  parifli  thence   came  to 
be  denominated  a  benefice.  Lay  fees  were  conferred  by  invcititure 
or  delivery  of  corporal  poffeffion ;  and  fpiritual  benefices  which 
at  firft  were  univerfally  donatives,  now  received  in  like  manner 
a  fpiritual  invefiiture,  by  inftitution  from  the  bifhop,  and  in- 
duction under  his  authority.  As  lands  efcheated  to  the  lord,   in 
defect  of  a  legal  tenant,   fo  benefices  lapfed  to  the  hifhop  upon 
non-prefentation  by  the  patron,  in    the  nature   of  a  fpiritual 
efcheat.  The  annual  tenths  collected  from  the  clergy  were  equi- 
valent to  the  feodal  render,  or  rent  referved  upon   a  grant ;  the 
oath  of  canonical  obedience  was  copied  from  the  oath  of  fealty 
required  from  the  vafal  by  his  fuperior;  and  the  f rimer  feifins  of 
our  military  tenures,  whereby  the  firft  profits  of  an  heir's  eftate 
were  cruelly  extorted  by  his  lord,  gave  birth   to  as  cruel  an  ex- 
action of  firfi>  fruits  from  the  beneficed  clergy.     And  the  occa- 
fional  aids  and  talliages,  levied  by  the  prince  on   his  vafals,  gave 
a  handle  to  the  pope  to  levy,  by  the  means   of  his  legates  a  la- 
tere, peter-pence  and  other  taxations. 

A  t  length  the  holy  father  went  a  flep  beyond  any  example 
of  either  emperor  or  feodal  lord.  He  referved  to  himfelf,  by  his 
own  apoftolical  authority*3,  the  prefentation  to  all  benefices  which 
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bcc.imc  vacant  while  the  incumbent  was  attending  the  court  of 
Rome  upon  any  occaflon,  or  on  his  journey  thither,  or  back 
again  ;  and  moreover  fuch  alfo  as  became  vacant  by  his  promo- 
tion to  a  bifhopi  ick  or  abbey :  "  etiamft  ad  ilia  perfonae  confue- 
"  verirtt  et  debuerint  per  ekcllonem  aut  quemvis  al'ium  modum  affumi." 
And  this  laft,  the  canonifts  declared,  was  no  detriment  at  all  to 
the  patron,  being  only  like  the  change  ofalifein  a  feodal  eftate 
by  the  lord.  Difpenfations  to  avoid  thefe  vacancies  begat  the 
doctrine  of  cotnmendams :  and  papal  pnv'ifions  were  the  previous 
nomination  to  fuch  benefices,  by  a  kind  of  anticipation,  before 
they  became  actually  void ;  though  afterwards  indifcriminately 
applied  to  any  right  of  patronage  exerted  or  ufurped  by  the  pope. 
In  confequence  of  which  the  befl  livings  were  filled  by  Italian 
and  other  foreign  clergy,  equally  unfkilled  in  and  averfe  to  the 
laws  and  conititution  of  England.  The  very  nomination  to  bi- 
fhopricks,  that  antient  prerogative  of  the  crown,  was  wrefted 
from  king  Henry  the  firft,  and  afterwards  from  his  fucceffor  king 
John  ;  and  feemingiy  indeed  conferred  on  the  chapters  belonging 
to  each  fee:  but  by  means  of  the  frequent  appeals  to  Rome, 
through  the  intricacy  of  the  laws  which  regulated  canonical 
elections,  was  eventually  veiled  in  the  pope.  And,  to  fnm  up 
this  head  with  a  tranfacrion  moil  unparalleled  and  aftonifhing  in 
it's  kind,  pope  Innocent  III.  had  at  length  the  effrontery  to  de- 
mand, and  king  John  had  the  meannefs  to  confent  to,  a  refig- 
nation  of  his  crown  to  the  pope,  whereby  England  was  to  be- 
come for  ever  St.  Peter's  patrimony;  and  the  daftardly  monarch 
re-accepted  his  fceptre  from  the  hands  of  the  papal  legate,  to 
hold  as  the  vafal  of  the  holy  fee,  at  the  annual  rent  of  a  thou- 
fand  marks. 

Another  engine  fet  on  foot,  or  at  leaft  greatly  improved, 
by  the  court  of  Rome,  was  a  mafterpiece  of  papal  policy.  Not 
content  with  the  ample  provision  of  tithes,  which  the  law  of  the 
land  had  given  to  the  parochial  clergy,  they  endeavoured  to  grafp 
at  the  lands  and  inheritances  of  the  kingdom,  and  (had  not  the 
legiflature  withftood  them)  would- by  this  time  have  probably 
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been  matters  of  every  foot  of  ground  in  the  kingdom.  To  this 
end  they  introduced  the  monks  of  the  Benedictine  and  other 
rules,  men  of  four  and  auftere  religion,  feparated  from  the  world 
and  it's  concerns  by  a  vow  of  perpetual  celibacy,  yet  fafcinating 
the  minds  of  the  people  by  pretences  to  extraordinary  fanctity, 
while  all  their  aim  was  to  aggrandize  the  power  and  extend  the 
influence  of  their  grand  fuperior  the  pope.  And  as,  in  thofe  times 
of  civil  tumult,  great  rapines  and  violence  were  daily  committed 
by  overgrown  lords  and  their  adherents,  they  were  taught  to  be- 
lieve, that  founding  a  mOnaftery  a  little  before  their  deaths  would 
atone  for  a  life  of  incontinence,  diforder,  and  bloodfhed.  Hence 
innumerable  abbeys  and  religious  houfes  were  built  within  a 
century  after  the  conqueft,  and  endowed,  not  only  with  the 
tithes  of  parifhes  which  were  ravifhed  from  the  fecular  clergy, 
but  alfo  with  lands,  manors,  lordfhips,  and  extenfive  baronies. 
And  the  doctrine  inculcated  was,  that  whatever  was  fo  given  to, 
or  purchafed  by,  the  monks  and  friers,  was  confecrated  to  God 
himfelf;  and  that  to  alienate  or  take  it  away  was  no  lefs  than 
the  fm  of  facrilege. 

I  might  here  have  enlarged  upon  other  contrivances,  which 
will  occur  to  the  recollection  of  the  reader,  fet  on  foot  by  the 
court  of  Rome,  for  effecting  an  entire  exemption  of  it's  clergy 
from  any  intercourfe  with  the  civil  magift rate  :  fuch  as  the  fe- 
paration  of  the  ecclefiaftical  court  from  the  temporal;  the  ap- 
pointment of  it's  judges  by  merely  fpiritual  authority  without 
any  interpofilion  from  the  crown ;  the  exclufive  jurifdiction  it 
claimed  over  all  ecclefiaftical  perfbns  and  caufes ;  and  the  privi- 
legium  clericale^  or  benefit  of  clergy,  which  delivered  all  clerks 
from  any  trial  or  punifhment  except  before  their  own  tribunal. 
But  the  hiflory  and  progrefs  of  ecclefiaftical  courts6,  as  well  as 
of  purchafes  in  mortmainf,  have  already  been  fully  difcuffed  in 
the  preceding  volumes  :  and  we  fhall  have  an  opportunity  of 
examining  at  large  the  nature  of  the  -privilegium  clericale  in  the 
progrefs  of  the  prefent  book.  And  therefore  I  fhall  only  obferve 
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at  prefcnt,  that  notwithflanding  this  plan  of  pontificial  power 
was  fo  deeply  laid,  and  fo  indefatigably  purfued  by  the  unwearied 
politics  of  the  court  of  Rome  through  a  long  fucceflion  of  ages  ; 
notwithflanding  it  was  polifhed  and  improved  by  the  united  en- 
deavours of  a  body  of  men,  who  engroffed  all  the  learning  of 
Europe  for  centuries  together ;  notwithflanding  it  was  firmly 
and  refolutely  executed  by  perfons  the  beft  calculated  for  efta- 
blifhing  tyranny  and  defpotifm,  being  fired  with  a  bigoted  en- 
thufiafm,  (which  prevailed  not  only  among  the  weak  and  Ample, 
but  even  among  thofe  of  the  beft  natural  and  acquired  endow- 
ments) unconnected  with  their  fellow-fubjects,  and  totally 
indifferent    what    might    befal  that    pofterity  to  which  they 

bore  no  endearing  relation  ; yet  it  vanifhed  into  nothing, 

when  the  eyes  of  the  people  were  a  little  enlightened,  and  they 
let  themfelves  with  vigour  to  oppofe  it.  So  vain  and  ridiculous 
is  the  attempt  to  live  in  fociety,  without  acknowleging  the  ob- 
ligations which  it  lays  us  under ;  and  to  affect  an  intire  inde- 
pendence of  that  civil  ftate,  which  protects  us  in  all  our  rights, 
and  gives  us  every  other  liberty,  that  only  excepted  of  defpi- 
fing  the  laws  of  the  community. 

Having  thus  in  fome  degree  endeavoured  to  trace  out  the 
original  and  fubfequent  progrefs  of  the  papal  ufurpations  in 
England,  let  us  now  return  to  the  ftatutes  of  praemunire,  which 
were  framed  to  encounter  this  overgrown  yet  encreafing  evil. 
King  Edward  I,  a  wife  and  magnanimous  prince,  fet  himfelf  in 
earneft  to  fhake  off  this  fervile  yoke8.  He  would  not  fuffer  his 
bifhops  to  attend  a  general  council,  till  they  had  fworn  not  to 
receive  the  papal  benediction.  He  made  light  of  all  papal  bulles 
and  precedes :  attacking  Scotland  in  defiance  of  one ;  and  feifino- 
the  temporalities  of  his  clergy,  who  under  pretence  of  another 
refufed  to  pay  a  tax  impofed  by  parliament.  He  ftrengthened  the 
ftatutes  of  mortmain;  thereby  clofing  the  great  gulph,  in  which 
all  the  lands  of  the  kingdom  were  in  danger  of  being  fwallowed. 
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And,  one  of  his  fubjects  having  obtained  a  bulle  of  excommuni- 
cation againft  another,  he  ordered  him  to  be  executed  as  a  trai- 
tor, according  to  the  antient  lawh.  And  in  the  thirty  fifth  year 
of  his  reign  was  made  the  firft  ftatute  againft  papal  provifions, 
which,  according  to  fir  Edward  Coke1,  is  the  foundation  of  all 
the  fubfequent  ftatutes  of  prae?nunire  ;  which  we  rank  as  an  of- 
fence immediately  againft  the  king,  becaufe  every  encourage- 
ment of  the  papal  power  is  a  diminution  of  the  authority  of 
the  crown. 

I  n  the  weak  reign  of  Edward  the  fecond  the  pope  again 
endeavoured  to  encroach,  but  the  parliament  manfully  withftood 
him;  and  it  was  one  of  the  principal  articles  charged  againft 
that  unhappy  prince,  that  he  had  given  allowance  to  the  bulles 
of  the  fee  of  Rome.  But  Edward  the  third  was  of  a  temper 
extremely  different ;  and,  to  remedy  thefe  inconveniences  firft 
by  gentle  means,  he  and  his  nobility  wrote  an  expoftulation  to 
the  pope  :  but  receiving  a  menacing  and  contemptuous  anfwer, 
withal  acquainting  him,  that  the  emperor,  (who  a  few  years 
before  at  the  diet  of  Nuremberg,  A.  D.  1323,  had  eitabliftied 
a  law  againft  provifions1')  and  alfo  the  king  of  Fiance,  had  lately 
fubmitted  to  the  holy  fee ;  the  king  replied,  that  if  both  the 
emperor  and  the  French  king  mould  take  the  pope's  part,  he 
was  ready  to  give  battel  to  them  both,  in  defence  of  the  liber- 
ties of  his  crown.  Hereupon  more  {harp  and  penal  laws  were 
devifed  againft  provifors1,  which  enact  feverally,  that  the  court 
of  Rome  mail  prefent  or  collate  to  no  bifhoprick  or  living  in 
England  ;  and  that  whoever  difturbs  any  patron  in  the  prefen- 
tation  to  a  living  by  virtue  of  a  papal  provifion,  iuch  provifor 
{hall  pay  fine  and  ranfom  to  the  king  at  his  will ;  and  be  im- 
prifoned  till  he  renounces  fuch  provifion  :  and  the  fame  punifh- 
mentis  inflicted  on  fuch  as  cite  the  king,  or  any  of  his  fubjects, 
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to  anfwer  in  the  court  of  Rome.  And  when  the  holy  fee  re* 
fented  thefe  proceedings,  and  pope  Urban  V.  attempted  to  revive 
the  vafalage  and  annual  rent  to  which  king  John  had  fubjected 
his  kingdom,  it  was  unanimoufly  agreed  by  all  the  eflates  of  the 
realm  in  parliament  affembled,  40  Edw.  III.  that  king  John's 
donation  was  null  and  void,  being  without  the  concurrence  of 
parliament,  and  contrary  to  his  coronation  oath;  and  all  the 
temporal  nobility  and  commons  engaged,  that  if  the  pope  mould 
endeavour  by  procefs  or  otherwife  to  maintain  thefe  ufurpations, 
they  would  refift  and  withftand  him  with  all  their  power™. 

I  n  the  reign  of  Richard  the  fecond,  it  was  found  neceffary 
tofharpen  andftrengthen  thefe  laws, and  therefore  it  was  enacted 
by  fhtutes  3  Ric.  II.  c.  3.  and  7  Ric.  II.  c.  12.  firft,  that  no  alien 
mould  be  capable  of  letting  his  benefice  to  farm  ;  in  order  to 
compel  fuch,  as  had  crept  in,  at  lead:  to  refide  on  their  prefer- 
ments :  and,  afterwards,  that  no  alien  mould  be  capable  to  be 
prefentcd  to  any  ecclefiaftical  preferment,  under  the  penalty  of 
the  liatutes  of  provifors.  By  the  ftatute  12  Ric.  II.  c.  15.  all 
liegemen  of  the  king,  accepting  of  a  living  by  any  foreign  pro- 
vilion,  are  put  out  of  the  king's  protection,  and  the  benefice 
made  void.  To  which  the  ftatute  13  Ric.  II.  ft.  2.  c.  2.  adds 
banifhment  and  forfeiture  of  lands  and  goods  :  and  by  c.  3.  of 
the  fame  ftatute,  any  perfon  bringing  over  any  citation  or  ex- 
communication from  beyond  fea,  on  account  of  the  execution 
of  the  foregoing  liatutes  of  provifors,  mall  be  imprifoned,  for- 
feit his  goods  and  lands,  and  moreover  fuffer  pain  of  life  and 
member. 

In  the  writ  for  the  execution  of  all  thefe  ftatutes  the  words 
praemunire  facias,  being  (as  was  faid)  ufed  to  command  a  citation 
of  the  party,  have  denominated  in  common  fpeech,  not  only  the 
writ,  but  the  offence  itfeif  of  maintaining  the  papal  power,  by 
the  name  of  praemunire.  And  accordingly  the  next  ftatute  I 
fliall  mention.,  which  is  generally  referred  to  by  all  fubfequent 
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ftatutes,  is  ufually  called  the  ftatute  of  praemunire.  It  is  the 
ftatute  16  Ric.  II.  c.  5.  which  enacts,  that  whoever  procures  at 
Rome,  or  elfewhere,  any  tranflations,  proceffes,  excommunica- 
tions, bulles,  inftruments,  or  other  things  which  touch  the  king, 
againft  him,  his  crown  and  realm,  and  all  perfons  aiding  and 
ailifting  therein,  fhallbe  put  out  of  the  king's  protection,  their 
lands  and  goods  forfeited  to  the  king's  ufe,  and  they  (hall  be 
attached  by  their  bodies  to  anfwer  to  the  king  and  his  council  ; 
or  procefs  of  praemunire  facias  {hall  be  made  out  againft  them, 
as  in  other  cafes  of  provifors. 

By  the  ftatute  2  Hen.  IV.  c.  3.  all  perfons  who  accept  any 
provilion  from  the  pope,  to  be  exempt  from  canonical  obedience 
to  their  proper  ordinary,  are  alfo  fubiefted  to  the  penalties  of 
praemunire.  And  this  is  the  laft  of  our  antient  ftatutes  touching 
this  offence ;  the  ufurped  civil  power  of  the  bifhop  of  Rome 
being  pretty  well  broken  down  by  thefe  ftatutes,  as  his  ufurped 
religious  power  was  in  about  a  century  afterwards :  the  fpirit  of 
the  nation  being  fo  much  raifed  againft  foreigners,  that  about 
this  time,  in  the  reign  of  Henry  the  fifth,  the  alien  priories,  or 
abbeys  for  foreign  monks,  were  fuppreffed,  and  their  lands  given 
to  the  crown.  And  no  farther  attempts  were  afterwards  made 
in  fupport  of  thefe  foreign  jurifdictions. 

A  learned  writer,  before  referred  to,  is  therefore  greatly 
miftaken,  when  he  fays",  that  in  Henry  the  fixth's  time  the 
archbifhop  of  Canterbury  and  other  bifhops  offered  to  the  king 
a  large  fupply,  if  he  would  confent  that  all  laws  againft  provifors 
and  efpecially  the  ftatute  16  Ric.  II,  might  be  repealed ;  but  that 
this  motion  was  rejected.  This  account  is  incorrect  in  all  it's 
branches.  For,  firft,  the  application,  which  he  probably  means, 
was  made  not  by  the  bifhops  only,  but  by  the  unanimous  con- 
fentof  a  provincial  fynod,  affembledin  1439.  18  Hen.  VI. that 
very  iynod  which  at  the  fame  time  refufed  to  confirm  and  allow 
a  papal  bulle,  which   then  was  laid  before  them.      Next    the 

purport 
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purport  of  it  was  not  to  procure  a  repealjof  the  ftatutes  againft 
provifors,    or  that  of  Richard  II  in  particular;    but  to  requeft 
that  the  penalties  thereof,  which  by  a  forced  conflruction  were 
applied  to  all  that  fucd  in  the  fpiritual,  and  even  in  many  tem- 
poral, courts  of  this  realm,  might  be  turned  againft  the  proper 
objects  only ;    thofe  who  appealed  to  Rome  or  to  any  foreign 
jurifdictions,:    the   tenor  of  the  petition   being,  "  that  thofe 
61  penalties  mould  be  taken  to  extend  only  to  thofe  that  com- 
M  menced  any  fuits  or  procured  any  writs  or  public  instruments 
"  at   Rome,  or  eliewhere    out   of  England;  and   that   no  one 
"  mould  be  profecufed  upon  that  ftatute  for  any  fuit  in  the  fpi* 
"  ritual  courts  or  lay  jurifdictions  of  this  kingdom."     Laftly, 
the  motion  was  fo  far  from  being  rejected,  that  the  king  pro- 
mifed  to  recommend  it  to  the  next  parliament,  and  in  the  mean 
time  that  no  one  mould  be    molefted  upon   this  account.    And 
the  clergy  were  To  fatisiied  with  their  fuccefs,  that  they  granted 
to  the  king  a  whole  tenth  upon  this  occafion0, 

And  indeed  fo  far  was  the  archbifhop,  who  prefided  in  this 
fynod,  from  countenancing  the  ufurped  power  of  the  pope  in 
this  realm,  that  he  was  ever  a  firm  oppofer  of  it.  And  parti- 
cularly, in  the  reign  of  Henry  the  fifth,  he  prevented  the  king's 
uncle  from  being  then  made  a  cardinal,  and  legate  a  latere 
from  the  pope  ;  upon  the  mere  principle  of  it's  being  within 
the  mifchief  of  papal  provifions,  and  deregatory  from  the  li- 
berties of  the  Englifh  church  and  nation.  For,  as  he  expreffed 
himfelf  to  the  king  in  his  letter  upon  that  fubject,  "  he  was 
"  bound  to  oppofeit  by  his  ligeance,  and  alfo  to  quit  himfelf  to 
"  God,  and  the  church  of  this  land,  of  which  God  and  the 
"  king  had  made  him  governor."  This  was  not  the  language 
of  a  prelate  addicted  to  the  flavery  of  the  fee  of  Rome  ;  buC  of 
one,  who  was  indeed  of  principles  fo  veryoppofite  to  the  papal 
ufurpations,  that  in  the  year  preceding  this  fynod,  17  Hen.  VI. 
he  refufed  to  confecrate  a  bifhep  of  .Ely,  that  was  nominated 
by  pope  Eugenius  IV.  A  conduct  quite  confonant  to  his  former 
Vol.  IV.  p  ben?l- 
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behaviour,  in  6  Ken.  VI.  when  he  refufed  to  obey  the  commands 
of  pope  Martin  V,  who  had  required  him  to  exert  his  endea-^ 
vours  to  repeal  the  ftatute  of  praemunire  ;  ("  execrabile  illudfta- 
6i  tutum"  as  the  holy  father  phrafes  it)  which  refufal  fo  far  ex- 
afperated  the  court  of  Rome  againft  him,  that  at  length  the 
pope  hTueda  bulleto  fuipend  him  from  his  office  and  authority, 
which  the  archbifhop  difregarded,  and  appealed  to  a  general 
council.  And  fo  fenfible  were  the  nation  of  their  primate's  me- 
rit, that  the  lords  fpirituaV  and  temporal,  and  alio  the  univer- 
sity of  Oxford,  wrote  letters  to  the  pope  in  his  defence;  and 
the  houfe  of  commons  addreffed  the  king  to  fend  an  embaffa- 
dor  forthwith  to  his  hoiinefs,  on  behalf  of  the  archbifhop,  who 
had  incurred  the  difpleafure  of  the  pope  for  oppofing  the  excef- 
iive  power  of  the  court  of  Romep. 

This  then  is  the  original  meaning  of  the  offence,  which  we 
call  praemunire  ;  viz.  introducing  a  foreign  power  into  this  land, 
and  creating  imperium  in  imperie^  by  paying  that  obedience  to 
papal  procefs  which  conilkutionally  belonged  to  the  king  alone, 
long  before  the  reformation  in  the  reign  of  Henry  the  eighth : 
at  which  time  the  penalties  of  praemunire  were  indeed  extended 
to  more  papal  abules  than  before  ;  as  the  kingdom  then  entirely 
renounced  the  authority  of  the  fee  of  Rome,  though  not  all 
the  corrupted  doctrines  of  the  Roman  church.  And  therefore 
by  the  feveral  flatutes  of  24  Hen.  VIII.  c.  12.  and  25  Hen.  VIII. 
c.  19  &21.  to  appeal  to  Rome  from  any  of  the  king's  courts,- 
which  (though  illegal  before)  had  at  times  been  connived  at;  to 
fue  to  Rome  for  any  licence  or  difpenfation  ;  or  to  obey  any  pro- 
cefs from  thence;  are  made  liable  to  the  pains  of  praemunire. 
And,  in  order  toreftoreto  the  kinof  in  effect  the  nomination  of 
vacant  biihopricks,  and  yet  keep  up  the  eilablimed  forms,  is  is 

ena&cd 

p  SocWVk.ConciLMag.Br.Vol.  Ill,pa]ptn.  fion  ;  if  indeed    it   be   a   digreffion,    to  (hew 

and  Dr  Duck's  life  of                  p  Chichele,  how  contrary  to  the  fentiments  of  fo   learn- 

who  was  the  prelate  here  fpoken  of,    and  the  cd  and    pious   a  prelate,    even    in    the   days 

munificent  founder  of  All   Souls  college   i'i  cf  popery,  thofe  ufurpations     were,    which 

Oxford:    in  vindication  of  whofe  memory  the  (tatutes  of  praemunire  and  provilbrs  were 

the    uth,orl    ,      to   Lb  excufed  this  digref-  made  to  retrain. 


Cll.   8.  W  R  O  N   G  S.  115 

enacted  by  flatute  25  Hen.  VIII.  c.  20.  that  if  the  dean  and 
chapter  refufe  to  elect  the  perfon  named  by  the  king  or  any 
archbifhop  or  bifhop  to  confirm  or  confecrate  him,  they  mall 
fall  within  the  penalties  of  the  ftatutes  of  praemunire.  Alfo  by 
ftatute  5  Eliz.  c.  1.  to  refufe  the  oath  of  fupremacy  will  incur 
the  pains  of  praemunire-,  and  to  defend  the  pope's  jurifdiciion  in 
this  realm,  is  a  praemunire for  the  firft  offence,  and  high  treafon 
for  the  fecond.  So  too,  by  ftatute,  13  Eliz.  c.  2.  to  import  any 
agnus  Dei,  crofTes,  beads,  or  other  fuperftitious  things  pretended 
to  be  hallowed  by  the  bifhop  of  Rome,  and  tender  the  fame  to 
be  ufed  ;  or  to  receive  the  fame  with  fuch  intent,  and  not  dis- 
cover the  offender;  or  if  ajufticeof  the  peace,  knowing  thereof, 
fhall  not  within  fourteen  days  declare  it  to  a  privy  counfellor; 
they  all  incur  a  praemunire.  But  importing  or  felling  mafs  books, 
or  other  popifli  books,  is  by  flatute  3  Jac.  1.  c.  5.  §.  25.  only  liable 
to  a  penalty  of  forty  millings.  Laftly,  to  contribute  to  the  main- 
tenance of  ajefuit's  college,  or  any  popifh  feminary  whatever, 
beyond  fea  ;  or  any  perfon  in  the  fame;  or  to  contribute  to  the 
maintenance  of  any  jefuit  or  popifh  priefh  in  England,  is  by  fta- 
tute 27  Eliz.c.  2.  made  liable  to  the  penalties  of  praemunire. 

Thus  far  the  penalties  of 'praemunire  feem  to  have  kept  within 
the  proper  bounds  of  their  original  inftitution,  the  deprefling  the 
power  of  the  pope  :  but,  they  being  pains  of  no  inconfiderable 
confequence,  it  has  been  thought  fit  to  apply  the  fame  to  other 
heinous  offences ;  fome  of  which  bear  more,  and  fome  lefs  re- 
lation to  this  original  offence,  and  fome  no  relation  at  all. 

Thus,  1.  By  the  ftatute  1  &  2  Ph.  &  Mar.  c.  8.  to  moleft  the 
pofleflors  of  abbey  lands  granted  by  parliament  to  Henry  the 
eighth,  and  Edward  the  fixth,  is  a  praemunire.  2.  So  likewife  is 
the  offence  of  acting  as  a  broker  or  agent  in  any  ufurious  con- 
trad,  where  above  ten  per  cent,  intereft  is  taken,  by  ftatute 
1 3  Eliz.  c.  10.  3.  To  obtain  any  ftay  or  proceedings,  other 
than  by  arreft  of  judgment  or  writ  of  error,  in  any  fuit  for  a 
monopoly,  is  likewife  a  praemunire,  by  ftatute  21  Jac.  I.  c.   3. 
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4.  To  obtain  an  exclufive  patent  for  the  fole  making  or  impor- 
tation of  gunpowder  or  arms,  or  to  hinder  others  from  import- 
ing them,  is  alfo  a  praemunire  by  two  ftatutes;  the  one  16  Car.  I. 
c.  21.  the  other  1  Jac.  II.  c.  8.  5.  On  the  abolition,  by  ftatute 
12  Car.  II.  c.  24.  of  purveyance4,  and  the  prerogative  of  pre- 
emption, or  taking  any  victual,  beafts,or  goods  for  the  king's  ufe, 
at  a  ftated  price,  without  confent  of  the  proprietor,  the  exertion 
of  any  fuch  power  for  the  future  was  declared  to  incur  the  pe- 
nalties of  praemunire.  6.  To  afTert,  malicioufly  and  advifedly,  by 
fpeaking  or  writing,  that  both  or  either  houfe  of  parliament  have 
a  legiilative  authority  without  the  king,  is  declared  a  praemunire 
by  ftatute  13  Car.  II.  c.  1.  7.  By  the  habeas  corpus  ac~t  alfo, 
31  Car.  II.c.2.  it  is  a  praemunire,  and  incapable  of  the  king's 
pardon,  befides  other  heavy  penalties'^  to  fend  any  fubject  of 
this  realm  a  prifoner  into  parts  beyond  the  feas.  8.  By  the  ft a- 
tute  1  W.  &  M.  ft.  i.e.  3.  perfons  of  eighteen  years  of  age, 
refuling  to  take  the  new  oaths  of  allegiance,  as  well  as  fbpre- 
macy,  upon  tender  by  the  proper  magiftrate,  are  fubject  to  the 
penalties  of  a  praemunire ;  and  by  ftatute  7  &  8  W.  III.  c.  24. 
Serjeants,  counfellors,  proctors,  attornies,  and  all  officers  of 
courts,  praclifing  without  having  taken  the  oaths  of  allegiance 
and  fupremacy,  and  fubferibed  the  declaration  againft  popery, 
are  guilty  of  ^praemunire,  whether  the  oaths  be  tendered  or  no. 
9.  By  the  ftatute  6  Ann.  c.  7.  to  afTert  malicioufly  and  directly, 
by  preaching,  teaching,  or  advifed  fpeaking,  that  the  then  pre- 
tended prince  of  Wales,  or  any  perfon  other  than  according  to 
the  acts  of  fettlement  and  union,  hath  any  right  to  the  throne 
oft'hefe  kingdoms;  or  that  the  king  and  parliament  cannot 
make  laws  to  limit  the  defcent  of  the  crown  ;  fuch  preaching, 
teaching,  or  advifed  fpeaking  is  a  praemunire:  as  writing,  print- 
ing, or  publifliing  the  fame  doctrines  amounted,  we  may  re- 
member to  high  treafon.  10.  By  ftatute  6  Ann.  c.  23.  if  the 
afTembly  of  peers  of  Scotland,  convened  to  elect:  their  fixteen 
reprefentatives  in  the  Britifh  parliament,  fhall  prefume  to  treat 
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of  an)'  other  matter  fave  only  the  election,  they  incur  the  pe- 
nalties of  a  -praemunire.,  u.  The  lad  offence  that  has  been 
made  a  praemunire,  was  by  ftatute  6  Geo.  I.  c.  18.  the  year  af- 
ter the  infamous  fouth  lea  project  had  beggared  half  the  nation. 
This  therefore  makes  all  unwarrantable  undertakings  by  unlaw- 
ful fubferiptions,  then  commonly  known  by  the  name  of  bub- 
bles, fubjectto  the  penalties  of  a  praemunire. 

Having   thus  enquired  into  the  nature  and  feveral  fpecies 
of  praemunire,  it's  punifliment  may  be   gathered  from  the  fore- 
going fbtutes,  which  are  thus  fhoi  tly  fummed  up  by  fir  Ed- 
ward Coke5:  "  that,  from  the   conviction,  the  defendant  mail 
"  be  out  of  the  king's  protection,  and  his  lands  and  tenements, 
"  goods  and  chattels   forfeited  to  the  king:  and  that  his  body 
"  fhall  remain  in  prifbn  at  the  king's  pie afure  ;  or  (as  other  autho- 
"  rities  have  it)    during  life1 ."  both  which  amount  to  the  fame 
thing;  as  the  king  by  his  prerogative  may  any  time  remit  the 
whole,  or  any  part  of  the  punifliment,  except   in  the  cafe  of 
tranfgrefling  the   ftatute    of  habeas  corpus.     Thefe  forfeitures, 
here  inflicted,  do  not  (by  the  way)  bring  this  offence  within  our 
former  definition  of  felony ;  being   inflicted  by  particular  fta- 
tutes,  and  not  by  the  common  law.     But  fo  odious,  fir  Edward 
Coke  adds,  was  this  offence  oi  praemunire,  that  a  man  that  was 
attainted  of  the  fame  might  have  been  flain  by  any  other  man 
without  danger  of  law:  becaufe  it  was  -provided  by  law",  that 
any  man  might  do  to  him  as  to  the  king's  enemy;  and  any  man 
may  lawfully  kill  an  enemy.  However  the  pofition  itfelf,  that  it 
is  at  any  time  lawful  to  kill  an  enemy,  is  by  no  means    tenable : 
it  is  only  lawful,  by  the  law  of  nature  and  nations,   to  kill  him 
in  the  heat  of  battel,  or   for  neceffary  felf-defence.     And  to 
obviate  fuch  favage  and  miftaken   notions,  the   ftatute  5  Eliz. 
c.  1.  provides,  that  it  fhall  not  be  lawful  to  kill  any  perfon  at- 
tainted in  a  praemunire,  any  law,  ftatute,  opinion,  or  expofi- 
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tion  of  law  to  the  contrary  notwithftanding.  But  ftill  fuch 
delinquent,  though  protected  as  a  part  of  the  public  from  pub- 
lic wrongs,  can  bring  no  action  for  any  private  injury,  how 
atrocious  foever  5  being  fo  far  out  of  the  protection  of  the  law, 
that  it  will  not  guard  his  civil  rights,  nor  remedy  any  grievance 
which  he  as  an  individual  may  fuffer.  And  no  man,  knowing 
him  to  be  guilty,  can  with  fafety  give  him  comfort,  aid,  or 
relief  w. 
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Chapter    the     ninth. 

Of  MISPRISIONS  and  CONTEMPTS  affect- 
ing the  KING  and  GOVERNMENT. 


THE  fourth  fpecies  of  offences,   more  immediately  againft 
the  king  and  government,    are  entitled  mifprifions  and 

contempts. 

Misprisions  (a  term  derived  from  the  old  French,  me/prifs, 
a  neglect  or  contempt)  are,  in  the  acceptation  of  our  law,  ge- 
nerally underflood  to  be  all  fuch  high  offences  as  are  under  the 
degree  of  capital,  but  nearly  bordering  thereon  :  and  it  is  faid, 
that  a  mifprifion  is  contained  in  every  treafon  and  felony  what- 
foever ;  and  that,  if  the  king  fo  pleafe,  the  offender  may  be 
proceeded  againft  for  the  mifprifion  only\     And  upon  the  fame 
principle,  while  the  jurifdiction  of  the   flar-chamber  fubfifted, 
it  was  held  that  the  king  might  remit  a  profecution  for  treafon, 
and  caufe  the  delinquent  to  be  cenfured  in  that  court,  merely 
for  a  high  mifdemefnor:  as  happened  in  the  cafe  of  Roger   earl 
of  Rutland,  in  43    Eliz.   who  was    concerned   in  the  earl  of 
Effex's  rebellion6.     Mifprifions  are  generally  divided  into  two 
forts;  negative,   which  confift  in  the  concealment  of  fomething 
which  ought  to  be  revealed  ;  and  pofitive,  which  confift  in  the 
commiflion  of  fomething  which  ought  not  to  be  done. 
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I.  Of  the  firft,  or  negative  kind,  is  what  is  called  mifprifion 
of  treafon;  confiding  in  the  bare  knowlege  and  concealment  of 
treafon,  without  any  degree  of  affent  thereto  :  for  any  affent 
makes  the  party  a  principal  traitor;  as  indeed  the  concealment, 
which  was  conftrued  aiding  and  abetting,  did  at  the  common 
law  :  in  like  manner  as  the  knowlege  of  a  plot  againft  the  ftate, 
and  not  revealing  it,  was  a  capital  crime  at  Florence  and  other 
Hates  of  Italyc.  But  it  is  now  enacted  by  the  ftatute  i  &  2  Ph. 
&Mar.  c.  10.  that  a  bare  concealment  of  treafon  mail  be  only 
held  a  mifprifion.  This  concealment  becomes  criminal,  ii  the 
party  apprized  of  the  treafon  does  not,  as  foon  as  conveniently 
maybe,  reveal  it  to  fome  judge  of  affize  or  juftice  ofthepeaced. 
But  if  there  be  any  probable  circumftances  of  affent,  as  if  one 
goes  to  a  treafonable  meeting,  knowing  beforehand  that  a  con- 
spiracy is  intended  againft  the  king  ;  or,  being  in  fuch  company 
once  by  accident,  and  having  heard  fuch  treafonable  confpiracy, 
meets  the  fame  company  again,  and  hears  more  of  it,  but  con- 
ceals it ;  this  is  an  implied  affent  in  law,  and  makes  the  con- 
cealer guilty  of  principal  high  treafon*. 

There  is  alfo  one  politive  naifprifion  of  treafon,  created  fo 
by  act  of  parliament.  The  ftatute  13  Eliz.  c.  2.  enacts,  that 
thofe  who  forge  foreign  coin,  not  current  in  this  kingdom,  their 
aiders,  abettors,  and  procurers,  fhall  all  be  guilty  of  mifprifion 
of  treafon.  For,  though  the  law  would  not  put  foreign  coin 
upon  quite  the  fame  footing  as  our  own;  yet,  if  the  circum- 
ftances  of  trade  concur,  the  falfifying  it  may  be  attended  with 
confequences  almoft  equally  pernicious  to  the  public;  as  the 
counterfeiting  of  Portugal  money  would  be  at  prefent :  and 
therefore  the  law  has  made  it  an  offence  juft  below  capital,  and 
that  is  all.  For  the  punifhment  of  mifprifion  of  treafon  is  lofs 
of  the  profits  of  lands  during  life,  forfeiture  of  goods,  and  im- 
prifonment  during  lifef.     Which  total  forfeiture   of  the  goods 

was 

c  Guicciard.  Hift.  b.  3  &  13.  e  1  Hawk.  P.  C.  s$. 

d  1  Hal.  P.  C  37»,  i  .1  Hal.  P.  C.  374-J 


Ch.  9. 


Wrongs.  121 


was  originally  infiicTcd  while  the  offence  amounted  to  principal 
treafon,  and  of  courfe  included  in  it  a  felony,  by  the  common 
law  ;  and  therefore  is  no  exception  to  the  general  rule  laid  dowa 
in  a  former  chapter5,  that  wherever  an  offence  is  punjfhed  by 
fuch  total  forfeiture  it  is  felony  at  the  common  law. 

Misprision  of  felony  is  alfo  the  concealment  of  a  felony 
which  a  man  knows,  but  never  affented  to  ;  for,  if  he  affented, 
this  makes  him  either  principal,  or  acceffory.  And  the  punim- 
ment  of  this,  in  a  public  officer,  by  the  flatute  We'ftm.  i, 
3  Edw.  I.  c.  9.  is  imprifonment  for  a  year  and  a  day  ;  in  a  com- 
mon pcrfon,  imprifonment  for  a  lefs  difcretionary  time  ;  and, 
in  both,  fine  and  ranfom  at  the  king's  pleafure  :  which  pleafure 
of  the  king  mull  be  obferved,  once  for  all,  not  to  fignify  any 
extrajudicial  will  of  the  fovereign,  but  fuch  as  is  declared  by 
hisreprefentatives,  the  judges  in  his  courts  of  juflice  ;  "  volun- 
'•  tas  regis  in  curia,  nen  in  camera^ 

There    is    alfo    another  fpecies  of  negative  mifprifions ; 
namely,   the    concealing  cf  treq/ure-trove,    which  belongs   to  the 
•kin'g  or  his  grantees,  by  prerogative  royal :  the  concealment  of 
which  was  formerly  punifhable  by  death3  j  but  now   only  by- 
line and  imprifonment'. 

II.  Misprisions,    which    are  merely  pofitive,  are  generally 
denominated  contempts  or  high  viifder.iefnors  -7  of  which 

1.  The  hrfl  and  principal  is  the  mal-adminiftration  of  fuch 
high  officers,  as  are  in  public  trull  and  employment.  This  is 
ufually  punifhed  by  the  method  of  parliamentary  impeachment :. 
wherein  fuch  penalties,  fhort  of  death,  are  infiicled  as  to  the 
wifdom  of  the  houfe  of  peers  fhall  feem  proper;  confifting  ufu- 
ally ofbanifhment,  imprifonment,  fines,  or  perpetual  disability. 
Hitherto  alfo  may  be  referred  the  offence  of  imbezzl'uig  the 
Vol.  IV.  (^  pMc 
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122  Public  Book     IV. 

public  money,  called  among  the  Romans  feculatus,  which  the 
Julian  law  pnniflied  with  death  in  a  magiftrate,  and  with  depor- 
tation, or  baniihment,  in  a  private  perfonk.  With  us  it  is  not  a 
capital  crime,  but  fubjects  the  committer  of  it  to  a  difcretionary 
fine  and  imprifonment.  Other  mifpriiions  are,  in  general,  fuch 
contempts  of  the  executive  magiftrate,  as  demonftrate  themfelves 
by  fome  arrogant  and  undutiful  behaviour  towards  the  king 
and  government.     Thcfe  are 

2.  Contempts  againft  the  king's  ■prerogative.  As,  by  re- 
filling to  aflift  him  for  the  good  of  the  public  ;  either  in  his 
councils,  by  advice,  if  called  upon  ;  or  in  his  wars,  by  perfonal 
fe-  vice  for  defence  of  the  realm,  againft  a  rebellion  or  invafion1. 
Under  which  clafs  may  be  ranked  the  neglecting  to  join  the 
•pojfe  comitatus,  or  power  of  the  county,  being  thereunto  required 
by  thefheriffor  juftices,  according  to  theftatute  2  Hen.  V.  c.  8. 
which  is  a  duty  incumbent  upon  ail  that  are  fifteen  years  of  age, 
under  the  degree  of  nobility,  and  able  to  travel™.  Contempts 
againft  the  prerogative  may  alio  be,  by  preferring  the  interells 
of  a  foreign  potentate  to  thofe  of  our  own,  or  doing  or  receiving 
any  thing  that  may  create  an  undue  influence  in  favour  of  fuch 
extrinfic  power  ;  as  by  taking  a  penfion  from  any  foreign  prince 
without  the  confent  of  the  king".  Or,  by  difobeying  the  king's 
lawful  commands  ;  whether  by  writs  i  fining  out  of  his  courts  of 
juftice,  or  by  a  fummons  to  attend  his  privy  council,  or  by  let- 
ters from  the  king  to  a  fubjecr.  commanding  him  to  return  from 
beyond  the  feas,  (for  difobedience  to  which  his  lands  mall  be 
ieifed  till  he  does  return,  and  himielf  afterwards  punifhed)  or 
by  his  writ  of  ne  exeat  regnum,  or  proclamation,  commanding 
the  fubjecc.  to  ftay  at  home0.  Difobedience  to  any  of  thefe 
commands  is  a  high  mifprifion  and  contempt:  and  fo,  laftly, 
is  difobedience  to  any  act  of  parliament,  where  no  particular 
penalty  is  afligned;  for  then  it  is   punifliable,  like  the  reft  of 

thefe 

k  T«ft.  a-  18.  9.  n   3  Inft.  144. 
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thefe  contempts,  by  fine  and  imprifonment,  at  the  difcretion  of 
the  king's  courts  of  jufticep. 

^.Contempts  and  mifprifions  againft  the  king's  per/on  and 
government,  may  be  by  fpeakingor  writing  againft  them,  cuffing 
or  wi(hin°- him  ill,  giving  out  fcandalous  ftories  concerning  him, 
or  doing  any  thing  that  may  tend  to  leffen  him  in  the  efteem  of 
his  fubjects,  may  weaken  his  government,  or  may  raife  jealou- 
fies   between  him  and  his  people.     It  has  been  alfo  held  an  of- 
fence of  this  fpecies  to  drink  to  the  pious  memory  of  a  traitor  j 
or  for  a  clergyman  to  abfolve  perions  at  the  gallows,  who  there 
perfift  in  the  treafons  for  which  they  die  :  thefe  being  ads  which 
impliedly  encourage  rebellion.  And  for  this  fpecies  of  contempt 
a  man  may  not  only  be  fined  and  imprifoned,  but  fuffer  the  pil- 
lory or  other  infamous  corporal  punifhmentq:  in  like  manner  as, 
in  the  antient  German  empire,  fuch  perfons  as  endeavoured  to 
fow  fedition,  and  difturb  the  public  tranquillity,  were  condemn- 
ed to   become  the  objects  of  public  notoriety   and  derifion,  by 
carrying  a  dog  upon  their  fhoulders  from  one  great  town  to  an- 
other.    The  emperors  Otho  I.  and  Frederic  BarbarcfTa  inflicted. 
this  puniihmenton  noblemen  of  the  higheft  rank1". 

4.  Contempts  againft  the  king's  title,  not  amounting  to 
treafon  or  praemunire,  are  the  denial  of  his  right  to  the  crown 
in  common  and  unadvifed  difcourfe  ;  for,  if  it  be  by  advifedly 
fpeaking,  we  have  feens  that  it  amounts  to  a  praemunire.  This 
heedlefs  fpecies  of  contempt  is  however  punifhed  by  our  law 
with  fine  and  imprifonment.  Likewife  if  any  perfon  fhall  in  any 
wife  hold,  affirm,  or  maintain,  that  the  common  laws  of  tins 
realm,  not  altered  by  parliament,  ought  not  to  direct,  the  right 
of  the  crown  of  England  ;  this  is  a  mifdemefnor,  by  ftatute 
13  Eliz.  c.  1.  and  punifhable  with  forfeiture  of  goods  and  chat- 
tels. A  contempc  may  alfo  arife  from  refufing  or  neglecting  to 
take  the  oaths,  appointed  by  ftatute  for  the  better  fecuring  the 

(^  2  govern- 
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government ;  and  yet  acting  in  a  public  office,  place  of  truft, 
or  other  capacity,  for  which  the  faid  oaths  are  required  to  be 
taken  ;  viz.  thofe  of  allegiance,  fupremacy,  and  abjuration  : 
which  mull  be  taken  within  fix  calender  months  after  admiflion. 
The  penalties  for  this  contempt,  inflicted  by  ftatute  i  Geo.  I.  ft.  2. 
c.  1 3.  are  very  little,  if  any  thing  mort  of  thofe  of  a  praemunire  : 
being  an  incapacity  to  hold  the  faid  offices,  or  any  other  ;  to 
profecute  any  fuit;  to  be  guardian  or  executor  :  to  take  any  le- 
gacy or  deed  of  gift ;  and  to  vote  at  any  election  for  members 
of  parliament :  and  after  conviction  the  offender  fhall  alfo  for- 
feit 500/.  to  him  or  them  that  will  fue  for  the  fame.  Members 
on  the  foundation  of  any  college  in  the  two  univerfities,  who 
by  this  ftatute  are  bound  to  take  the  oaths,  muft  alio  regifter  .a 
certificate  thereof  in  the  college  regifter,  within  one  month  af- 
ter -y  otherwife,  if  the  electors  do  not  remove  him,  and  elect 
another  within  twelve  months,  or  after,  the  king  may  nominate 
a  perfon  to  fucceed  him  by  his  great  fcal  or  fign  manual.  Befides 
thus  taking  the  oaths  for  offices,  any  two  juftices  of  the  peace 
may  by  the  fame  ftatute  fumrnon,  and  tender  the  oaths  to,  any 
perfon  whom  they  fhall  fulpecl  to  be  difafFected  j  and  every  per- 
fon refufing  the  fame,  who  is  properly  called  a  non-juror,  fhall 
be  adjudged  apopifh  recufant  convict,  and  fubjectcd  to  the  fame 
penalties  that  were  mentioned  in  a  former  chapter';  which  in 
the  end  may  amount  to  the  alternative  of  abjuring  the  realm,  or 
fufFering  death  as  a  felon. 

5.  Contempts  againft  the  king's  -palaces  ox  courts  of  juf- 
tlce  have  always  been  looked  upon  as  high  mifprifions  :  and  by 
the  antient  law,  before  the  conqueft,  fighting  in  the  king's  pa- 
lace, or  before  the  king's  judges,  was  punifhed  with  death'. 
So  too,  in  the  old  Gothic  conftitution,  there  were  many  places 
privileged  by  law,  qui  bus  major  reverentia  ct  fecuritas  debetur,  ut 
tcmpla  et  judicia,  quae  fancla  habebaniur ,-  -  -arces  et  aula  regis, 
— denique  hcus  quilibet   praejente  aid  advent  ante  rege1.     And  at 

prefent, 
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prefent,  with  us,  by  the  flatute  33  Hen.  VIII.  c.  12.  malicious 
linking  in  the  king's  palace,  wherein  his  royal  perion  refides, 
whereby  blood  is  drawn,  is  punifhable  by  perpetual  imprifon- 
mcnt,  and  fine  at  the  king's  pleafure  :  and  alfo  with  lofs  of  the 
offender's  right  hand,  the  folemn  execution  of  which  fentence 
is  prefcribcd  in  the  ftatute  at  length. 

But  finking  in  the  king's  fuperior  courts  of  jullice,  in 
Weftminller-hall,  or  at  the  afllfes,  is  made  ftill  more  penal  than 
even  in  the  king's  palace.  The  reafon  feems  to  be,  that  thofe 
courts  being  antiently  held  in  the  king's  palace,  and  before  the 
king  himfelf,  linking  there  included  the  former  contempt  againft 
the  king's  palace,  and  fomething  more ;  viz.  the  difturbance  of 
public  jullice.  For  this  reafon,  by  the  antient  common  law  be- 
fore the  conqueftw,  linking  in  the  king's  courts  of  jullice,  or 
drawing  a  fword  therein,  was  a  capital  felony  :  and  our  modern 
law  retains  fo  much  of  the  antient  feverity,  as  only  to  exchange 
the  lofs  of  life  for  the  lofs  of  the  offending  limb.  Therefore  a 
flroke  or  a  blow  in  fuch  court  of  jullice,  whether  blood  be  drawn 
or  not,  or  even  affaulting  ajudge,  fitting  in  the  court,  by  draw- 
ing a  weapon,  without  any  blow  ilruck,  is  punilhable  with  the 
lofs  of  the  right  hand,  imprifonment  for  life,  and  forfeiture  of 
goods  and  chattels,  and  of  the  profits  of  his  lands  during  lifex  : 
A  re/cue  alfo  of  a  prifoner  from  any  of  the  faid  courts,  without 
linking  a  blow,  is  punifhed  with  perpetual  imprifonment,  and 
forfeiture  of  goods,  and  of  the  profits  of  lands  during  lifey: 
being  looked  upon  as  an  offence  of  the  fame  nature  with  the  laft : 
but  only,  as  no  blow  is  actually  given,  the  amputation  of  the 
hand  is  excufed.  For  the  like  reafon  an  affray,  or  riot,  near  the 
faid  courts,  but  out  of  their  actual  view,  is  punifhed  only  with 
fine  and  imprifonment3. 

Not 
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Not  only  fuch  as  are  guilty  of  an  a&ual  violence,  but  of 
threatening  or  reproachful  words  to  any  judge  fitting  in  the 
courts,  are  guilty  of  a  high  mifprifion,  and  have  been  punifhed 
with  large  fines,  imprifonment,  and  corporal  punifhmenta.  And, 
even  in  the  inferior  courts  of  the  king,  an  affray,  or  contempt- 
tuous  behaviour,  is  punifhable  with  a  fine  by  the  judges  there 
fitting  ;  as  by  the  fteward  in  a  court-leet,  or  the  likeb. 

Likewise  all  fuch,  as  are  guilty  of  any  injurious  treatment 
to  thofe  who  are  immediately  under  the  protection  of  a  court  of 
juftice,  are  punifhable  by  fine  and  imprifonment:  as  if  a  man 
affaults  or  threatens  his  adverfary  for  fuing  him,  a  counfellor  or 
attorney  for  being  employed  againft  him,  a  juror  for  his  verdict 
or  a  gaoler  or  other  minifterial  officer  for  keeping  him  in  cuftody, 
and  properly  executing  his  dutyc  :  which  offences,  when  they 
proceeded  farther  than  bare  threats,  were  punifhed  in  the  Gothic 
conftitutions  with  exile  and  forfeiture  of  goods'1. 

L  a  s  t  l  y,  to  endeavour  to  diffuade  a  witnefs  from  giving  evi- 
dence ;  to  difclofe  an  examination  before  the  privy  council ;  or, 
to  advife  a  prifoner  to  ftand  mute  j  (all  of  which  are  impediments 
of  juftice)  are  high  mifprifions,  and  contempts  of  the  king's 
courts,  and  punifhable  by  fine  and  imprifonment.  And  antiently 
it  was  held,  that  if  one  of  the  grand  jury  difclofed  to  any  per- 
fon  indicted  the  evidence  that  appeared  againft  him,  he  was 
thereby  made  acceffory  to  the  offence,  if  felony  ;  and  in  treafon 
a  principal.  And  at  this  day  it  is  agreed,  that  he  is  guilty  of  a 
high  mifprifion6,  and  liable  to  be  fined  and  imprifonedf. 


a  Cro.  Car.  503. 
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Chapter    the   tenth, 


Of  OFFENCES  against  PUBLIC  JUSTICE, 


THE  order  of  our  diftribution  will  next  lead  us  to  take 
into  confideration  fuck  crimes  and  mifdemefnors  as  more 
efpecially  affect  the  common-wealth,  or  public  polity  of  the 
kingdom  :  which  however,  as  well  as  thofe  which  are  pecu- 
liarly pointed  againft  the  lives  and  fecurity  of  private  fubjecls, 
are  alfo  offences  againft  the  king,  as  the  pater-famillas  of  the 
nation  ;  to  whom  it  appertains  by  his  regal  office  to  protect  the 
community,  and  each  individual  therein,  from  every  degree  of 
injurious  violence,  by  executing  thofe  laws,  which  the  people 
themfelves  in  conjunction  with  him  have  enacted;  or  at  leaft 
have  confented  to,  by  an  agreement  either  exprefsly  made  in  the 
perfons  of  their  representatives,  or  by  a  tacit  and  implied  con- 
fent  prefumed  and  proved  by  immemorial  ufage. 

The  fpecies  of  crimes  which  we  have  now  before  us,  is 
fubdivided  into  fuch  a  number  of  inferior  and  fubordinate  claffes 
that  it  would  much  exceed  the  bounds  of  an  elementary  treatife, 
and  be  infupportably  tedious  to  the  reader,  were  I  to  examine 
them  all  minutely,  or  with  any  degree  of  critical  accuracy.  I 
£hall  therefore  confine  myfelf  principally  to  general  definitions 
or  defcriptions  of  this  great  variety  of  offences,  and  to  the  punish- 
ments inflicted  by  law  for  each  particular  offence  ;  with  now  and 
then  a  few  incidental  obfervations ;  referring  the  ftudent  for 

more 
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more  particulars  to  other  voluminous  authors ;  who  have  treated 
of  thefe  fu ejects  with  greater  precifion  and  more  in  detail,  than 
is  confident  with  the  plan  of  thefe  commentaries. 

The  crimes  and  mifdem'efnors,  that  more  efpecially  affect 
the  common-wealth,  may  be  divided  into  five  fpecies  ;  viz.  of- 
fences againft  public  juftice,  againft  the  public  peace,  againft 
public  trade,  againft  the  public  health,  and  againft  the  public 
police  or  eeconomy :  of^  each  of  which  we  will  take  a  curfory  view 
in  their  order. 

First  then,  of  offences  againft  ^ubY\c  juftice  :  fome  of  which 
are  felonious,  whofe  punifhment  may  extend  to  death  ;  others 
only  mifdemefnors.  I  fhall  begin  with  thofe  that  are  moil  penal, 
and  defcend  gradually  to  fuch  as  are  of  lefs  malignity. 

i.  iMBEzzLiNGor  vacating  records,  or  falfifying  certain 
other  proceedings  in  a  court  of  judicature,  is  a  felonious  offence 
againft  public juftice.  Itis  enacted  byftatute  8  Hen.  VI.  c.  12. 
that  if  any  clerk,  or  other  perfon,  fhall  wilfully  take  away, 
withdraw,  or  avoid  any  record,  or  procefs  in  the  fuperior  courts 
of  juftice  in  Weftminfter-hall,  by  rcafon  whereof  the  judg- 
ment fhall  be  reverfed  or  not  take  effect ;  it  is  felony  not  only 
in  the  principal  actors,  but  alio  in  their  procurers,  and  abettors. 
Like  wife  by  ftatute  21  Jac.  I.e.  26.  to  acknowlege  any  fine, 
recovery,  deed  enrolled,  ftatute,  recognizance,  bail  or  judg- 
ment, in  the  name  of  another  perfon  not  privy  to  the  fame,  is 
felony  without  benefit  of  clergy.  Which  law  extends  only  to 
proceedings  in  the  courts  themfelves  :  but  by  ftatute  4  W.  &  M. 
c.  4.  to  perfonate  any  other  perfon  before  any  commiflioner  au- 
thorized to  take  bail  in  the  country  is  alfo  felony.  For  no  man's 
property  would  be  fafe,  if  records  might  be  fuppreffed  or  falfi- 
fied,  orperfons'  names  befalfely  ufurped  in  courts,  or  before 
their  public  officers. 

2.  To 
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2.  To  prevent  abufes  by  the  extenfive  power,  winch  the  law 
is  obliged  to  repofe  in  gaolers,  it  is  enacted  by  flatute  14  Edw.  III. 
c.  10.  that  if  any  gaoler  by  too  great  durefs  of  impriibnment 
in^kes  any  prifoner,  that  he  hath  in  ward,  become  an  approver 
or  an  appellor  againft  his  will ;  that  is,  as  we  fhall  fee  hereafter, 
to  accufe  and  turn  evidence  againft  fome  other  perfon;  it  is  fe- 
lony in  the  gaoler.  For,  as  fir  Edward  Cokea  obferves,  it  is  not 
lawful  to  induce  or  excite  any  man  even  to  ajuft  accufation  of 
another;  much  lefs  to  do  it  by  durefs  of  imprifonment ;  and 
leaftofall  by  a  gaoler,  to  whom  the  prifoner  is  committed  for 
fafe  cuftody. 

3.  Athird  offence  againft  public  juftice  is  obftru  fling  the 
execution  of  lawful  procefs.  This  is  at  all  times  an  offence  of  a 
very  high  and  prefumptuous  nature;  but  more  particularly  fo, 
when  it  is  an  obftruclion  of  an  arrefl:  upon  criminal  procefs.  And 
it  hath  been  holden,  that  the  party  oppofing  fuch  arrefl  becomes 
thereby  particeps  crhn'ims  ;  thac  is,  an  acceffory  in  felony,  and  a 
principal  in  high  treifon1'.  Formerly  one  of  the  greateft  ob- 
ftructions  to  public  juftice,  both  of  the  civil  and  criminal  kind, 
was  the  multitude  of  pretended  privileged  places,  where  indigent 
perfons  affembled  together  to  fhelter  themfelves  from  juftice, 
(efpecially  in  London  and  Southwark)  under  the  pretext  of  their 
having  been  antient  palaces  of  the  crown,  or  the  like0:  all  of 
which  fancluaries  for  iniquity  are  now  demoliflied,  and  the  op- 
poling  of  any  procefs  therein  is  made  highly  penal,  by  the  fta- 
tutes  8  &  9  W.  III.  c.  27.  9  Geo.  I.  c.  28.  and  1 1  Geo.  I.  c.  22. 
which  enact,  that  perfons  oppofing  the  execution  of  any  procefs 
in  fuch  pretended  privileged  places  within  the  bills  of  mortality, 
or  abuling  any  officer  in  his  endeavours  to  execute  his  duty 
therein,  fo  that  he  receives  bodily  hurt,  fhall  be  guilty  of  felony, 
and  tranfported  for  feven  years. 
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4.  An  efcape  oi  2,  perfon  arretted  upon  criminal  procefs,  by- 
eluding  the  vigilance  of  his  keepers  before  he  is  put  in  hold,  is 
alfo  an  offence  againii  public  juftice,  and  the  party  himfelf  is 
puniihahle  by  fine  or  imprifonmentd.  But  the  officer  permitting 
fuch  efcape,  either  by  negligence  or  connivance,  is  much  more 
culpable  than  the  prifoner;  the  natural  defire  of  liberty  pleading 
flrongly  in  his  behalf,  though  he  ought  in  ftrictnefs  of  law  to 
fubmit  himfelf  quietly  to  cuitody,  til ±  cleared  by  the  due  courfe 
ofjuftice.  Officers  therefore  who,  after,  arreft,  negligently per-j 
mit  a  felon  to  efcape,  are  alfo  punifhable  by  fine6;  but  volun- 
tary efcapes,  by  confent  and  connivance  of  the  officer,  are  a 
much  more  ferious  offence:  for  it  is  generally  agreed  that  inch 
efcapes  amount  to  the  fame  kind  of  offence,  and  are  punifhable 
in  the  fame  degree,  as  the  offence  of  which  the  prifoner  is 
guilty,  and  for  which  he  is  in  cuftody,  whether  treafon,  felony, 
or  trefpafs.  And  this,  whether  he  were  actually  committed  to 
gaol,  or  only  under  a  bare  arreft f.  But  the  officer  cannot  be 
thus  punifhed,  till  the  original  delinquent  is  actually  found 
guilty  or  convicted,  by  verdict,  confeffion,  or  outlawry,  of  the 
crime  for  which  he  was  fo  committed  or  arretted:  otherwife  it 
might  happen,  that  the  officer  might  be  punifhed  for  treafon  or 
felony,  and  the  perfon  arretted  and  efcaping  might  turn  out  to 
bean  innocent  man.  But,  before  the  conviction  of  the  princi- 
pal party,  the  officer  thus  neglecting  his  duty  may  be  fined  and 
imprifoned  for  a  mifdemefnor8. 

• 

5.  Breach  of  prifon  by  the  offender  himfelf,  when  com- 
mitted for  any  caufe,  was  felony  at  the  common  lawh:  or  even 
confpiring  to  break  it"'.  But  this  fcverityis  mitigated  by  the  fta- 
tute  de  frangentibus  prifonam,  1  Edvv.  II.  which  enacts,  that  no 
perfon  fhall  have  judgment  of  life  or  member,  for  breaking  pri- 
fon, 

d  1  Hawk.  P.  C.  iu.  g  1  Hul.  P.  C.  588,9.  i  Hawk.  P.  C.  ij-hi> 

e  1  Hal.  P.  C.  600.  h  1  Hal.  P.   C.  607. 
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fon,  unlefs  committed  for  fome  capital  offence.  So  that  to  break 
priibn,  when  lawfully  committed  for  any  treafon  or  felony,  re- 
mains ftill  felony  as  at  the  common  law;  and  to  break  priion, 
when  lawfully  confined  upon  any  other  inferior  charge,  is  ft  ill 
punimable  as  a  high  mifdemeinor  by  fine  and  imprifonment. 
For  the  flatute,  which  ordains  tliat  fuch  offence  mail  be  no 
longer  capital,  never  meant  to  exempt  it  entirely  from  every 
degree  of  punilhmentk. 

6.  Rescue  is  the  forcibly  freeing  another  from  an  arreft  or 
imprifonment;  and  is  generally  the  fame  offence  in  the  ftrangcr  fo 
refcuing,  as  it  would  have  been  in  the  party  himfelf  to  have 
broken  prifon1.  A  refcue  therefore  of  one  apprehended  for  fe- 
lony, is  felony;  for  treafon,  treafon;  and  for  a  mifdemefnor,  a 
mifdemefnor  alfo.  But  here,  as  upon  voluntary  efcapes,  the 
principal  muft  firft  be  attainted  before  the  refcuer  can  be  punifh- 
ed  :  and  for  the  fame  reafon  ;  becaufe  perhaps  in  fact  it  may 
turn  out  that  there  has  been  no  offence  committed"1.  By  the  fta- 
tute,  16  Geo.  II.  c.  31.  toafiift  aprifonerin  cuftody  for  treafon 
or  felony  with  any  arms,  inftruments  of  efcape,  or  difguife, 
without  the  knowlege  of  the  gaoler;  or  any  way  to  affift  fuch 
prifoner  to  attempt  an  efcape,  though  no  efcape  be  actually 
made,  is  felony,  and  fubjects  the  offender  to  tranfportation  for 
feven  years.  And  by  the  ftatutes  25  Geo.  II.  c.  37.  and 
27  Geo.  II.  c.  15.  to  refcue,  or  attempt  to  refcue,  any  perfon 
committed  for  murder,  or  for  any  of  the  offences  enumerated  in 
the  latter  of  thofe  acts,  or  in  the  black  act  9  Geo.  I.  c.  22.  is 
felony  without  benefit  of  clergy. 

7.  Another  capital  offence  againft  public  juftice  is  the  re~ 
turning  from  tranfportation,  or  being  feen  at  large  in  Great  Bri- 
tain before  the  expiration  of  the  term  for  which  the  offender 
was  fentenced  to  be  tranfported.     This  is  made  felony  without 

R  2  benefit 
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benefit   of  clergy  in  mod  cafes  by  ftatutes  4  Geo.  I.  c.   11. 
6  Geo,  I.  c.  23.  and  8  Geo.  III.  c.  15. 

8.  A  n  eighth  is  that  of  taking  a  reward^  under  pretence  of 
helping  the  owner  to  his  ftolen  goods.  This  was  a  contrivance 
carried  to  a  great  length  of  villainy  in  the  beginning  of  the  reign 
of  George  the  firft :  the  confederates  of  the  felons  thus  difpo- 
iing  of  ftolen  goods,  at  a  cheap  rate,  to  the  owners  themfelves, 
and  thereby  ftifling  all  farther  enquiry.  The  famous  Jonathan 
"Wild  had  under  him  a  well  difciplined  corps  of  thieves,  who 
brought  in  all;their  fpoils  to  him  ;  and  he  kept  a  fort  of  public 
office  for  reftoring  them  to  the  owners  at  half  price.  To  prevent 
which  audacious  practice,  to  the  ruin  and  in  defiance  of  public 
juftice,  it  was  enacted  by  ftatute  4  Geo.  I.  c.  n.  that  whoever 
ihall  take  a  reward  under  the  pretence  of  helping  any  one  to 
ftolen  goods,  fhall  fufFer  as  the  felon  who  ftole  them;  unlefs  he 
caufe  fuch  principal  felon  to  be  apprehended  and  brought  to 
trial,  and  fhall  alfo  give  evidence  againft  him.  Wild,  upon  this 
ftatute,  (ftill  continuing  in  his  old  practice)  was  at  hit  convicted 
and  executed. 

9.  Receiving  of  ftolen  goods,  knowing  them  to  be  ftolen^  is 
alfo  a  high  mifdemefnor  and  affront  to  public  juftice.  We  have 
Teen  in  a  former  chapter*,  that  this  offence,  which  is  only  a 
mifdemefnor  at  common  law,  by  the  ftatutes  3  &  4  W.  &  M. 
c.  9.  and  5  Ann.  c.  31.  makes  the  offender  acceffory  to  the  theft 
and  felony.  But  becaufe  the  acceffory  cannot  in  general  be  tried, 
unlefs  with  the  principal,  or  after  the  principal  is  convicted, 
the  receivers  by  that  means  frequently  eluded  juftice.  To  re- 
medy which,  it  is  enacted  by  ftatute  1  Ann.  c.  9.  and  5  Ann. 
c.  31.  that  fuch  receivers  may  ftill  be  profecuted  for  a  mifde- 
mefnor, and  punifhed  by  fine  and  imprifonment,  though  the 
principal  felon  be  not  before  taken,  fo  as  to  be  profecuted  and 
convicled.  And,  in  cafe  of  receiving  ftolen  lead,  iron,  and 
certain  other  metals,  fuch  offence  is  by  ftatute  29  Geo.  II.  c.  30. 

punifh- 

p  See  pag.  38. 


Ch.  io.  Wrongs.  133 

punifhable  by  tranfportation  for  fourteen  years0.  So  that  now 
the  profccutor  has  two  methods  in  his  choice  :  either  to  punifh 
the  receivers  for  the  mifdemefnor  immediately,  before  the  thief 
is  taken15;  or  to  wait  till  the  felon  is  convicted,  and  then  punilh 
them  as  acceffories  to  the  felony.  But  it  is  provided  by  the  fame 
ftatutes,  that  he  fhall  only  make  ufe  of  one,  and  not  both  of 
thefe  methods  of  punifhment.  By  the  fame  ftatute  alfo 
29  Geo.  II.  c.  30.  perfons  having  lead,  iron,  and  other  metals 
in  their  cuftody,  and  not  giving  a  fatisfa&ory  account  how  they 
came  by  the  fame,  are  guilty  of  a  mifdemefnor  and  punifhable 
by  fine  or  imprifonment. 

10.  Of  a  nature fomewhat  fimilar  to  the  two  laft  is  the  of- 
fence of  theft-bote,  which  is  where  the  party  robbed  not  only 
knows  the  felon,  but  alfo  takes  his  goods  again,  or  other  amends, 
upon  agreement  not  to  profecute.  This  is  frequently  called 
compounding  of  felony,  and  formerly  was  held  to  make  a  man 
an  acceffory ;  but  is  now  punifhed  only  with  fine  and  imprifon- 
rnentq.  This  perverfion  of  juftice,  in  the  old  Gothic  confuta- 
tions, was  liable  to  the  moli  fevere  and  infamous  punilhment. 
And  the  Salic  law  "  latroiii  eumfimilem  habuit,  qui  furtum  celare 
"  vellet,  et  occulte  fine  judice  comfofitionem  ejus  admittere*"  By 
ftatute  25  Geo.  II.  c.  36.  even  to  advertife  a  reward  for  there- 
turn  of  things  ftolen,  with  no  quefiions  afked,  or  words  to  the 
fame  purport,  fubjecb  the  advertifer  and  printer  to  a  for- 
feiture of  50/.  each. 

it.  Common  bar  retry  is  the  offence  of  frequently  exciting 
and  Mining  up  fuits  and  quarrels  between  his  majefty's  fubjecls, 
either  at  law  or  otherwifes.  The  punifhment  for  this  offence, 
in  a  common  perfon,  is  by  fine  and  imprifonment:  but  if  the 
offender  (as  is  too  frequently  the  cafe)  belongs  to  the  profeflion 

of 
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of  the  law,  a  barretor,  who  is  thus  able  as  well  as  willing  to  do 
mifchief,  ought  alfo  to  be  difabled  from  practifing  for  the  fu- 
ture1. Hereunto  may  be  referred  an  offence  of  equal  malignity 
and  audacioufnefs  ;  that  of  fuing  another  in  the  name  of  a  ficti- 
tious plaintiff;  either  one  not  in  being  at  all,  or  one  who  is  ig- 
norant of  the  fuit.  This  offence,  if  committed  in  any  of  the 
king's  fuperior  courts,  is  left,  as  a  high  contempt,  to  be  punifhed 
at  their  difcretion.  But  in  courts  of  a  lower  degree,  where  the 
crime  is  equally  pernicious,  but  the  authority  of  the  judges  not 
equally  extenfive,  it  is  directed  by  ftatute  8  Eliz.  c.  2.  to  be 
punifhed  by  fix  months  imprifonment,  and  treble  damages  to 
the  party  injured. 

12.  Maintenance  is  an  offence,  that  bears  a  near  relation 
to  the  former ;  being  an  officious  intermeddling  in  a  fuit  that  no 
way  belongs  to  one,  by  maintaining  or  affifting  either  party  with 
money  or  otherwife,  to  profecute  or  defend  itu ;  a  practice,  that 
was  greatly  encouraged  by  the  firft  introduction  of  ufesw.  This 
is  an  offence  againft  public  juflice,  as  it  keeps  alive  ftrife  and 
contention,  and  perverts  the  remedial  procefs  of  the  law  into  an 
engine  of  oppreflion.  And  therefore,  by  the  Roman  law,  it  was 
a  fpecies  of  the  crimen  falfi  to  enter  into  any  confederacy,  or  do 
any  act  to  fupport  another's  lawfuit,  by  money,  witneffes,  or 
patronage".  A  man  may  however  maintain  the  fuit  of  his  near 
kinfman,  fervant,  or  poor  neighbour,  out  of  charity  and  com- 
panion, with  impunity.  Otherwife  the  punifhment  by  common 
law  is  fine  andimprifonmenty;  and,  by  the  flatute  32  Hen.  VIII.. 
C.  9.  a  forfeiture  of  ten  pounds. 

13.  Champerty,  campi-fartitio,  is  a  fpecies  of  mainte- 
nance, and  punifhed  in  the  fame  manner2 :  being  a  bargain  with 
a  plaintiff  or  defendant  campum  partlre,  to  divide  the  land  or 
other  matter  fued  for  between   them,  if  they  prevail  at  law ; 

wherc- 
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whereupon  the  champertor  is  to  carry  on  the  party's  fuit,at  his 
own  expenfe".     Thus  champart^  in  the  French  law,    fignifies  a 
fimilar  divifion  of  profits,  being  a  part  of  the  crop  annually  due 
to  the  landlord  by  bargain  or  cullom.     In  our  fenfe  of  the  word, 
it  fignifies  the  purchafing  of  a  fuit,  or  right  of  fuing  :  a  practice 
fo  much  abhorred  by  our  law,  that  it  is  one  main  reafon  why  a 
chofe  in  action,  or  thing  of  which  one  hath  the  right  but  not 
the  poffeffioh,  is  not  affignabie  at  common  law ;  becaufe  no  man 
mould  purchafe  any  pretence  to  fue  in  another's  right.     Thefe 
pefts  of  civil  fociety,  that  are  perpetually  endeavouring  to  difhirb 
the  repofe  of  their  neighbours,  and  ofHcioufiy  interfering  in  other 
men's  quarrels,    even  at  the  hazard  of  their  own  fortunes,  were 
feverely  animadverted  on  by  the  Roman  law  :  "  qui  improbe  coeunt 
"   in  alienam  Utem^  lit  quicquid  ex  communicatione  in  rem  ipfius  re- 
«  daclbimjuerit  inter  eos  c:mmnmcaretury  lege  Julia   de  vi  private 
"   tenenturb;"  and   they  were  punifhed    by  the  forfeiture  of  a 
third  part  of  their  goods,  and  perpetual  infamy.     Hitherto  alfo 
mull  be  referred  the  provifion  of  the  ftatute  32   Hen.  VIII.  c.  9. 
that  no  one  fhall  fell  or  purchafe  any  pretended  right  or  title  to 
land,  unlefs  the  vendor  hath  received  the  profits  thereof  for  one 
whole  year  before  fuch  grant,  or  hath  been  in  actual  poifeffion 
of  the  land,  or  of  the  rever/ion  or  remainder  ;  on  pain  that  both 
purchafor  and  vendor  mall  each  forfeit  the  value  of  fuch  land  to 
the  king  and  the   profecntor.     Thefe  offences   relate  chiefly  to 
the  commencement  of  civil  {aits:  but 

14.  The  compounding  of  informations  upon  penal  ftatutes  are 
an  offence  of  an  equivalent  nature  in  criminal  caufes  ;  and  are,  ' 
befides,  an  additional  mifdemefnor  againft  public  juftice,  by 
contributing  to  make  the  laws  odious  to  the  people.  At  once 
therefore  to  difcourage  malicious  informers,  and  to  provide  that 
offences,  when  once  difcovered,  mall  be  duly  profecuted,  it  is 
enacted  by  ftatute  iBEliz.  c.  5.  that  if  any  perfon,  informing 
under  pretence  of  any  penal  law,  makes  any  compofltion  with- 
out leave  of  the  court,  or  takes  any  money  or  promife  from  the 
^  defendant 
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defendant  to  excufe  him  (which  demonflrates  his  intent  in  com- 
mencing the  profecution  to  be  merely  to  ferve  his  own  ends, 
and  not  for  the  public  good)  he  ihall  forfeit  10/,  fhall  fhnd 
two  hours  on  the  pillory,  and  fhall  be  forever  difabled  to  fue 
on  any  popular  or  penal  itatute. 

15.  A  Conspiracy  alfo  to  indict  an  innocent  man  of  felony 
falfely  and  malicioufly,  who  is  accordingly  indicted  and  acquit- 
ted, is  a  farther  abufe  and  perverfion  of  public  juftice;  for 
which  the  party  injured  may  either  have  a  civil  action  by  writ 
of  confpiracy,  (of  which  we  fpoke  in  the  preceding  book€)  or 
the  confpirators,  for  there  muft  be  at  leaft  two  to  form  a  con- 
fpiracy, may  be  indicted  at  the  fuit  of  the  king,  and  were  by 
the  antient  common  law  d  to  receive  what  is  called  the  villenout 
judgment  ;  viz,  to  lofe  their  liberam  lege?n,  whereby  they  are 
difcredited  and  difabled  to  be  jurors  or  witnefies;  to  forfeit 
their  goods  and  chattels,  and  lands  for  life  j  to  have  thofe  lands 
wafted,  their  houfes  rafed,  their  trees  rooted  up,  and  their  own 
bodies  committed  to  prifone.  But  it  now  is  the  better  opinion, 
that  the  villenous  judgment  is  by  long  difufe  become  obfolete  ; 
it  not  having  been  pronounced  for  fomeages:  but  inftead  thereof 
the  delinquents  areufually  fentenced  to  imprifonment,  fine,  and 
pillory.  To  this  head  may  be  referred  the  offence  of  fending 
letters,  threatening  to  accufe  any  perfon  of  a  crime  punifhable 
with  death,  tranfportation,  pillory,  or  other  infamous  punifh- 
ment,  with  a  view  to  extort  from  him  any  money  or  other  va- 
luable chattels.  This  is  punifhable  by  ftatute  30  Geo.  II.  c.  24. 
at  the  difcretion  of  the  court,  with  fine,  imprifonment,  pillory, 
whipping,  or  tranfportation  for  feven  years. 

16.  The  next  offence  againft  public  juftice  is  when  the  fuit 
ispaft  it's  commencement,  and  come  to  trial.  And  that  is  the 
crime  of  wilful  and  corrupter/ wry  ;  which  is  defined  by  fir  Ed- 
ward Cokef,  to  be  a  crime  committed  when  a  lawful  oath  is  ad- 

miniflredj 
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miniftred  in  fome  judicial  proceeding,  to  a  perfon  who  fwears 
wilfully,  abfolutely  and  fa/fely,  in  a  matter  material  to  the  iflue  or 
point  in  queflion.  The  law  takes  no  notice  of  any  perjury  but 
fuch  as  is  committed  in  fome  court  of  juftice,  having  power  to 
adminifter  an  oath  ;  or  before  fome  magiftrate  or  proper  officer, 
inverted  with  a  fimilar  authority,  in  fome  proceedings  relative  to 
a  civil  fuit  or  a  criminal  profecution :  for  it  efteems  all  other 
oaths  unneceffary  at  leaft,  and  therefore  will  not  punifh  the 
breach  of  them.  For  which  reafon  it  is  much  to  be  questioned 
how  far  any  magiftrate  is  juflifiable  in  taking  a  voluntary  affida- 
vit in  any  extrajudicial  matter,  as  is  now  too  frequent  upon  every 
petty  occafion  :  fince  it  is  more  than  poflible,  that  by  fuch  idle 
oaths  a  man  may  frequently  in  joro  confeientiae  incur  the  guilt, 
and  at  the  fame  time  evade  the  temporal  penalties,  of  perjury. 
The  perjury  mufi;  alfo  be  wilful,  pofitive,  and  abfolute ;  not 
upon  furprize,  or  the  like:  it  alfomuft  be  in  fome  point  mate- 
rial to  the  queftion  in  difpute;  for  if  it  only  be  in  fome  trifling 
collateral  circumflance,  to  which  no  regard  is  paid,  it  is  no  more 
penal  than  in  the  voluntary  extrajudicial  oaths  before-mentioned. 
Subornation  of  perjury  is  the  offence  of  procuring  another  to  take 
fuch  a  falfe  oath,  as  conftitutes  perjury  in  the  principal.  The 
punifhment  of  perjury  and  fubornation,  at  common  law,  has 
been  various.  It  was  antiently  death;  afterwards  banifhment, 
or  cutting  out  the  tongue  ;  then  forfeiture  of  goods  ;  and  now 
it  is  fine  and  imprifonment,  and  never  more  to  be  capable  of 
bearing  teftimonyg.  But  theftatute  5  Eliz.  c.  9.  (if  the  offender 
be  profecuted  thereon)  inflicts  the  penalty  of  perpetual  infamy, 
and  a  fine  of  40/.  on  thefuborner;  and,  in  default  of  payment, 
imprifonment  for  fix  months,  and  to  ftand  with  both  ears  nailed 
to  the  pilory.  Perjury  itfelf  is  thereby  punifhed  with  fix  months 
imprifonment,  perpetual  infamy,  and  a  fine  of  20/.  or  to  have 
both  ears  nailed  to  the  pillory.  But  the  profecution  is  ufually 
carried  on  for  the  offence  at  common  la\v;  efpecially  as,  to  the 
penalties  before  inflicted,  the  ftatute  2  Geo.  II.  c.  25.  ftfper- 
adds  a  power,  for  the  court  to  order  the  offender  to  be  fent  to  the 
Vol.  IV.  S  haute 
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houfe  of  correction  for  feven  years,  or  to  be  tranfported  for  the 
fame  period  ;  and  makes  it  felony  without  benefit  of  clergy  to 
return  or  efcape  within  the  time.  It  has  fometimes  been  wifhed, 
that  perjury,  at  leaft  upon  capital  accufations,  whereby  another's 
life  has  been  or  might  have  been  deftroyed,  was  alio  rendered 
■capital,  upon  a  principle  of  retaliation ;  as  it  is  univei Tally  by  the 
laws  of  France15.  And  certainly  the  odioulnefs  of  the  crime  pleads 
ftrongly  in  behalf  of  the  French  law.  But  it  is  to  be  confidered, 
that  there  they  admit  witneffes  to  be  heard  only  on  the  fide  of 
the  profecution,  and  ufe  the  rack  to  extort  a  confeffion  from  the 
accufed.  In  fuch  a  conftitution  therefore  it  is  neceffary  to  throw 
the  dread  of  capital  punifhment  into  the  other  fcale,  in  order  to 
keep  in  awe  the  witneffes  for  the  crown  ;  on  whom  alone  the 
prifo ner's  fate  depends  :  fo  naturally  does  one  cruel  law  beget 
another.  But  corporal  and  pecuniary  punifhments,  exile  and 
perpetual  infamy,  are  more  fuited  to  the  genius  of  the  Englifh 
law  ;  where  the  fact  is  openly  difcuffed  between  witneffes  on  both 
fides,  and  the  evidence  for  the  crown  may  be  contradicted  and 
difproved  by  thofe  of  the  prifoner.  Where  indeed  the  death  of 
an  innocent  perfon  has  actually  been  the  confequence  of  fuch 
wilful  perjury,  it  fails  within  the  guilt  of  deliberate  murder,  and 
deferves  an  equal  punifhment :  which  our  antient  law  in  fact  in- 
fli&ed'.  But  the  mere  attempt  to  deftroy  life  by  other  means 
not  being  capital,  there  is  no  reafon  that  an  attempt  by  perjury 
fhould  :  much  lefs  that  this  crime  fhould  in  all  judicial  cafes  be 
punifhed  with  death.  For  to  multiply  capital  punifhments  leflens 
their  effect,  when  applied  to  crimes  of  the  deepeft  dye ;  and, 
deteft able  as  perjury  is,  it  is  not  by  any  meansjto  be  compared 
with  fome  other  offences,  for  which  only  death  can  be  inflicted: 
and  therefore  it  feems  already  (except  perhaps  in  the  inflance 
of  deliberate  murder  by  perjury)  very  properly  punifhed  by  our 
prefentlaw;  which  has  adopted  the  opinion  of  Cicerok,  derived 
from  the  law  of  the  twelve  tables,  "  ferjurii  poena  divina,  ex- 
*s  it'ium  j  bumana,  deckcus" 
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17.  Bribery  is  the  next  fpecies  of  offence  againft  public 
juftice;  which  is,  when  a  judge,  or  other  perfon  concerned  in 
the  adminiflration  of  juftice,  takes  any  undue  reward  to  influence 
his  behaviour  in  his  office1.  In  the  eaft  it  is  the  cuftom  never 
to  petition  any  fuperior  for  juftice,  not  excepting  their  kings, 
without  a  prefent.  This  is  calculated  for  the  genius  of  defpotic 
countries;  where  the  true  principles  of  government  are  never 
underftood,  and  it  is  imagined  that  there  is  no  obligation  from 
the  fuperior  to  the  inferior,  no  relative  duty  owing  from  the 
governor  to  the  governed.  The  Roman  law,  though  it  contained 
many  fevere  injunctions  againft  bribery,  as  well  forfellingaman's 
vote  in  the  fenate  or  other  public  affemblv,  as  for  the  bartering 
of  common  juftice,  yet,  by  a  ftrange  indulgence  in  one  inftance, 
it  tacitly  encouraged  this  practice  ;  allowing  the  magiftrate  to 
receive  fmall  prefents,  provided  they  did  not  in  the  whole  ex- 
ceed a  hundred  crowns  in  the  year1" :  not  confidering  the  infi- 
nuating  nature  and  gigantic  progrefs  of  this  vice,  when  once 
admitted.  Plato  therefore  mere  wifely,  in  his  ideal  republic", 
orders  thofe  who  take  prefents  for  doing  their  duty  to  be  punifti- 
ed  in  the  fevereft  manner  :  and  by  the  laws  of  Athens  he  that 
offered  was  alfd  profecuted,  as  well  as  he  that  received  a  bribe0. 
In  England  this  offence  of  taking  bribes  is  punilhed,  in  inferior 
officers,  with  fine  and  imprifonment ;  and  in  thofe  who  offer  a 
bribe,  though  not  taken,  the  famep.  But  in  judges,  efpecially 
the  fuperior  ones,  it  hath  been  always  looked  upon  asfo  heinous 
an  offence,  that  the  chief  juftice  Thorpe  was  hanged  for  it  in 
the  reign  of  Edward  III.  By  a  ftatuteq  n  Hen.  IV.  all 
judges  and  officers  of  the  king,  convicted  of  bribery,  fhall  for- 
feit treble  the  bribe,  be  punilhed  at  the  king's  will,  and  be  dif- 
charged  from  the  king's  fervice  for  ever.  And  fome  notable 
examples  have  been  made    in  parliament,  of  perfons   in  the 
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higheft  ftations,  and  otherwife  very  eminent  and  able,  but  con- 
taminated with  this  fordid  voice. 

18.  Embracery  is  an  attempt  to  influence  a  jury  corruptly 
to  one  fide  by  promifes,  perfuaftons,  entreaties,  money,  enter- 
tainments, and  the  like r.  The  punifhment  for  the  perfon  em- 
bracing is  by  fine  and  imprifonment ;  and,  for  the  juror  fo  em- 
braced, if  it  be  by  taking  money,  the  punifhment  is  (by  divers 
flatutes  of  the  reign  of  Edward  III)  perpetual  infamy,  imprifon- 
ment for  a  year,  and  forfeiture  of  the  tenfold  value. 

19.  The  falfe  verdicl  of  jurors,  whether  occafioned  by  em- 
bracery or  not,  was  antiently  confideredas  criminal,  and  there- 
fore exemplarily  punifhed  by  attaint  in  the  manner  formerly 
mentioned5. 

20.  Another  offence  of  the  fame  Species  is  the  negligence 
of  public  officers,  entrufted  with  the  aaminiftration  of  juftice,  as 
iheriffs,  coroners,  conftables,  and  the  like :  which  makes  the 
offender  liable  to  be  fined  ;  and  in  very  notorious  cafes  will 
amount  to  a  forfeiture  of  his  office,  if  it  be  a  beneficial  one  \ 
Alfo  the  omitting  to  apprehend  perfons,  offering  ftolen  iron, 
lead,  and  other  metals  to  fale,  is  a  miidemefnor  and  punifhable 
by  a  ftated  fine,  or  imprifonment,  in  purfuance  of  the  ftatute 
29  Geo.  II.  c.  300 

21.  There  is  yet  another  offence  againfl  public  juftice, 
■which  is  a  crime  of  deep  malignity  ;  and  fo  much  the  deeper, 
as  there  are  many  opportunities  of  putting  it  in  practice,  and 
the  power  and  wealth  of  the  offenders  may  often  deter  the  in- 
jured from  a  legal  profecution.  This  is  the  opprejjlon  and  ty- 
rannical partiality  of  judges,  juftices,  and  other  magiftrates,  in 
the  adminiftration  and  under  the  colour  of  their  office.  How- 
ever, when  profecuted,  either  by  impeachment  in  parliament, 
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or  by  information  in  the  court  of  king's  bench  (according  to 
the  rank  of  the  offenders)  it  isfure  to  be  feverely  punifhed  with 
forfeiture  of  their  offices,  fines,  imprifonment,  or  other  dif- 
cretionary  cenfure,  regulated  by  the  nature  and  aggravations 
of  the  offence  committed. 

22.  Lastly,  extortion  is  an  abufe  of  public  juflice,  which 
conlifts  in  any  officer's  unlawfully  taking,  by  colour  of  his  office, 
from  any  man,  any  money  or  thing  of  value,  that  is  not  due  to 
him,  or  more  than  is  due,  or  before  it  is  due11.  The  punifli- 
ment  is  fine  and  imprifonment,  and  fometimes  a  forfeiture  of 
the  office. 
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Chapter  the  eleventh. 


Of  OFFENCES  against  the  PUBLIC  PEACE. 


WE  are  next  to  confider  offences  againft  the  public  feace\ 
the  confervation  of  which  is  intrufted  to  the  king  and 
his  officers,  in  the  manner  and  for  thereafons  which  were  for- 
merly mentioned  at  large3.  Thefe  offences  are  either  fuch  as  are 
an  actual  breach  of  the  peace;  or  conftructively  fo,  by  tending 
to  make  others  break  it.  Both  of  thefe  fpecies  are  alfo  either 
felonious,  or  not  felonious.  The  felonious  breaches  of  the  peace 
are  ftrained  up  to  that  degree  of  malignity  by  virtue  of  feveral 
modern  ftatutes :  and,  particularly, 

I.  The  riotous  ajjembl'ing  of  twelve  perfons,  or  more,  and 
not  difperfing  upon  proclamation.  This  was  firft  made  high 
treafon  by  ftatute  3  &  4  Edw.  VI.  c.  5.  when  the  king  was  a  mi- 
nor, and  a  change  in  religion  to  be  effected  :  but  that  ftatute 
was  repealed  by  ftatute  1  Mar.  c.  i'.  among  the  other  treafons 
created  ftnce  the  25  Edw.  Ill ;  though  the  prohibition  was  in 
fubftance  re-enacted,  with  an  inferior  degree  of  punifhment,  by 
ftatute  1  Mar.  ft.  2.  c.  12.  which  made  the  fame  offence  a  fingle 
felony.  Thefe  ftatutes  fpecified  and  particularized  the  nature  of 
the  riots  they  were  meant  to  fupprefs;  as,  for  example,  fuch  as 
were  fet  on  foot  with  intention  to  offer  violence  to  the  privy 
council,  or  to  change  the  laws  of  the  kingdom,  or  for  certain 
other  fpecific  purpofes:  in   which  cafes,  if  the  perfons   were 

com- 
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commanded  by  proclamation  to  difperfe,  and  they  did  not,  it  was 
bv  the  ftatute  of  Mary  made  felony,  but  within  the  benefit  of 
clergy ;  and  alfo  the  act  indemnified  the  peace  officers  and  their 
afiiftants,  if  they  killed  any  of  the  mob  in  endeavouring  to  fup- 
prefs  fuch  riot.     This  was  thought  a  neccffary  fecurity  in  that 
fmguinary  reign,  when  popery  was  intended  to  be  re-eftablifhed, 
which  was  like  to  produce  great  difcontents :  but  at  firft  it  was 
made  only  for  a  year,  and  was  afterwards  continued  for  that 
queen's  life.     And,  by  ftatute  i  Kiiz.  c.  16.  when  a  reformation 
in  religion  was  to  be  once  more  attempted,  it  was  revived  and 
continued  during  her  life  alfo  ;  and  then  expired.     From  the 
acceflion  of  James  the  firft  to  the  death  of  queen  Anne,  it  was 
never  once  thought  expedient  to  revive  it :  but,  in  the  firft;  year 
of  George  the  firft,  it  was  judged  neceflary,  in  order  to  fupport 
the  execution  of  the  act  of  feftlement,  to  renew  it,  and  at  one 
ftroke  to  make  it  perpetual,  with  large  additions.  For,  whereas 
the  former  acts  exprefsly  defined  and  fpecified  what  fhould  be 
accounted  a  riot,  the  ftatute  1  Geo.  I.  c.  5.  enacts,  generally., 
that  if  any  twelve  perfons  are  unlawfully  affembled  to  the  dis- 
turbance of  the  peace,  and  any  one  juftice  of  the  peace,  fherih^ 
under-fheriff,  or  mayor  of  a  town,  fhaJl  think  proper  to  com- 
mand them  by  proclamation  to  difperfe,  if  they  contemn  his 
orders  and  continue  together  for  one  hour  afterwards,  fuch  con- 
tempt fhall  be  felony  without  benefit  of  clergy.     And  farther, 
if  the  reading  of  the  proclamation  be  by  force  oppofed,  or  the 
reader  be  in  any  manner  wilfully  hindered  from  the  reading  of 
it,  fuch  oppofers  and  hinderers  are  felons,  without  benefit  of 
clergy  :  and  all  perfons  to  whom  fuch  proclamation  ought  to  have 
been  made,  and  knowing  of  fuch  hindrance,  and  not  difperfing,are 
felons,  without  benefit  of  clergy.  There  is  the  like  indemnifying 
claufe,  in  cafe  any  of  the  mob  be  unfortunately  killed  in  the  en- 
deavour to  difperfe  them  ;  being  copied  from  the  act  of  queen 
Mary.  And,  by  a  fubfequent  claufe  of  the  new  act,  if  any  per- 
fons, fo  riotoufly  afTembled,  begin  even  before  proclamation  to 
<»pull  down  any  church,  chapel,  meeting-houfe,  dwelling-houfe, 
or  out-houfes,  they  fhall  be  felons  without  benefit  of  clergy. 

2.  By 
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2.  By  ftatute  I  Hen.  VII.  c.  7.  unlazuful  hunting  in  any  legal 
foreft,  park,  or  warren,  not  being  the  king's  property,  by  night, 
or  with  painted  faces,  was  declared  to  be  fingle  felony.  But  now 
by  the  ftatute  9  Geo.  I.  c.  22.  to  appear  armed  in  any  open  place 
by  day  or  night,  with  faces  blacked  or  otherwise  difguifed,  or 
(being  fo  difguifed)  to  hunt,  wound,  kill,  or  Ileal  any  deer,  to 
rob  a  warren,  or  to  fteal  fifh,  is  felony  without  benefit  of  clergy. 
I  mention  this  offence  in  this  place,  not  on  account  of  the  da- 
mage thereby  done  to  private  property,  but  of  the  manner  in 
which  that  damage  is  committed ;  namely,  with  the  face  blacked 
or  with  other  difguife,  to  the  breach  of  the  public  peace  and  the 
terror  of  his  majefty's  fubjects. 

3.  Also  by  the  fame  ftatute  9  Geo.  I.  c.  22.  amended  by 
ftatute  27  Geo.  II.  c.  15.  knowingly  to  fend  any  letter  without 
a  name,  or  with  a  fictitious  name,  demanding  money,  venifon, 
or  any  other  valuable  thing,  or  threatening  (without  any  demand) 
to  kill,  or  fire  thehoufeof,  any  perfon,  is  made  felony,  with- 
out benefit  of  clergy.  This  offence  was  formerly  high  treafon, 
by  the  ftatute  8  Hen.  V.  c.  6. 

4.  T  o  pull  down  or  deftroy  any  turnpike-gate,  or  fence 
thereunto  belonging,  by  the  ftatute  1  Geo.  II.  c.  19.  is  punifhed 
with  public  whipping,  and  three  months  imprifonment ;  and  to 
deftroy  the  toll-houfes,  or  any  fluke  or  lock  on  a  navigable  river, 
is  made  felony  to  be  punifhed  with  tranfportation  for  feven  years. 
By  the  ftatute  5  Geo.  II.  c.  33.  the  offence  of  deftroying  turn- 
pike-gates or  fences,  is  made  felony  alfo,  with  tranfportation  for 
feven  years.  And,'laftly,  by  ftatute  8  Geo.  II.  c.  20.  the  offen- 
ces of  deftroying  both  turnpikes  upon  roads,  and  fluices  upon 
rivers  are  made  felony,  without  benefit  of  clergy  ;  and  may  be 
tried  as  well  in  an  adjacent  county,  as  that  wherein  the  fact  is 
committed.  The  remaining  offences  againft  the  public  peace 
are  merely  mifdemefnors,  and  no  felonies:  as, 

5.  Af- 
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5.  Affrays  (from  affrayer,  to  terrify)  are  the  fighting  of 
two  or  more   perfons  in  forae   public  place,  to  the  terror  of  his 
mijefty's  fubjects:  for,   if  the   fighting  be  in    private,    it  is   no 
affray  but  an  ajfault\     Affrays  may  be  fuppreffed    by   any  pri- 
vate perfon  prefent,  who  is  juftifiable  in  endeavouring  to    part 
the  combat  ints,  whatever  confequence  may  en fuec.     But  more 
efpecial'y  the  conftable,  or  other  fimilar  officer,  however  deno- 
minated, is  bound  to  keep  the  peace;  and  to  that   purpofe  may 
break  open  doors  to  fupprefs   an  affray,  or  apprehend  the  af- 
frayers ;  and  may  either  carry  them   before  a  juftice,  or  irhpri- 
fon  them  by  his  own  authority  for  a  convenient  fpace  till  the 
heat  is  over  j  and   may  then  perhaps  alfo  make  them  findfure- 
ties  for  the  peace  J.     The  punifhment  of  common  affrays  is  by 
fine  and  imprifonment ;  the  meafure  of  which  muft  be  regula- 
ted by  the  circumftances  of  the  cafe  :  for,  where  there  is  any 
material  aggravation,  the  punifhment  proportionably  increafes. 
As  where  two  perfons  coolly  and  deliberately  engage  in  a  duel : 
this    being  attended  with   an  apparent  intention  and  danger  of 
murder,  and  being  a  high  contempt  of  the  juilice  of  the  nation, 
is  a  ftrong  aggravation  of  the  affray,  though  no  mifchief  has 
actually  enfued e.    Another  aggravation  is,  when  thereby  the  of- 
ficers of  juftice  are  diflurbed  in  the  due  execution  of  their  ofilce  : 
or  where  a  refpect  to  the  particular  place  ought  to  reftrain  and 
K  regulate  men's   behaviour,  more  than  in  common  ones  ;  as  in 
the  king's  court,  and  the  like.     And  upon  the  fame  account 
alfo  all  affrays  in  a  church  or  church-yard  are  efteemed  very 
heinous  offences,  as  being  indignities  to  him  to  whofe  fervice 
thofe  places  are  confecrated.  Therefore  mere  quarrelfome  words, 
which  are  neither  an  affray  nor  an  offence  in  any  other  place, 
are  penal  here.  For  it  is  enacted  by  ftatute  $  &  6  Edw.  VI.  c.  4. 
that   if  any   perfon  mall,  by   words  only,  quarrel,  chide,  or 
brawl,  in  a  church  or  church-yard,  the  ordinary  mail  fufpend 
him,  if  a  layman,  ab  ingreffn  ecclefuie  ;  and,  if  a  clerk  m  orders, 
Vol.  IV.  T  from 

b  t  Hawk.  P.  C«  134,  A  Ml   13?. 

C  Ibid.  136,  e  Ibid:  138.     . 


146  Public  Book  IV. 

from  the  miniftration  of  his  office  during  pleafure.  And,  if 
any  perfon  in  fuch  church  or  church-yard  proceeds  to  fmite  or 
lay  violent  hands  upon  another,  he  fhall  be  excommunicated  ipfi 
fa£lo\  or,  if  he  ftrikes  him  with  a  weapon,  or  draws  any  wea- 
pon with  intent  to  ftrike,  he  fhall  belides  excommunication 
(being  convicted  by  a  jury)  have  one  of  his  ears  cut  off;  or, 
having  no  ears,  be  branded  with  the  letter  Fin  his  cheek.  Two 
perfons  may  be  guilty  of  an  affray :  but, 

6.  Riots,  routs,  and  unlawful  ajjemblies  mufl  have  three  per- 
fons at  leaft  to  conititute  them.  An  unlawful  affembly  is  when 
three  or  more,  do  affemble  themfelves  together  to  do  an  un- 
lawful act,  as  to  pull  down  inclofures,  to  deftroy  a  warren  or 
the  game  therein ;  and  part  without  doing  it,  or  making  any 
motion  towards  itf.  A  rout  is  where  three  or  more  meet  to  do 
an  unlawful  act  upon  a  common  quarrel,  as  forcibly  breaking 
down  fences  upon  a  right  claimed  of  common,  or  of  way  ;  and 
makefome  advances  towards  itg.  A  riot  is  where  three  or  more 
actually  do  an  unlawful  act  of  violence,  either  with  or  without 
a  common  caufe  or  quarreP  :  as  if  they  beat  a  man  ;  or  hunt 
and  kill  game  in  another's  park,  chafe,  warren  or  liberty  ;  or 
do  any  other  unlawful  act  with  force  and  violence,  or  even  do 
a  lawful  act,  as  removing  a  nufance,  in  a  violent  and  tumultuous 
manner.  The  punifhment  of  unlawful  aflcmblies,  if  to  the 
number  of  twelve,  we  have  juft  now  feen  may  be  capital,  ac- 
cording to  the  circumftances  that  attend  it;  but,  from  the  num- 
ber of  three  to  eleven,  is  by  fine  and  imprifonment  only.  The 
fame  is  the  cafe  in  riots  and  routs  by  the  common  law  ;  to  which 
the  pillory  in  very  enormous  cafes  has  been  fometimes  fuper- 
added5.  And  by  the  ftatute  13  Hen.  IV.  c.  7.  any  two  juftices, 
together  with  the  fheriff  or  under-fheriff  of  the  county,  may 
come  with  the  pofe  comitatus,  if  need  be,  and  fupprefs  any  fuch 
riot,  affembly,  or  rout,  arreft  the  rioters,  and  record  upon  the 
fpot  the  nature  and  circumftances  of  the  whole  tranfaction ; 

which 
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which  record  alone  fhall  be  a  fuffkient  conviction  of  the  offend- 
ers.    In  the  interpretation  of  which  ftatute  it  hath  been  holder!, 
that  all  perfons,  noblemen  and  others,  except  women,  clergy- 
men, perfons  decrepit,  and  infants  under  fifteen,  are  bound  to 
attend  thejuftices  in  fuppreffing  a   riot,  upon  pain  of  fine  and 
imprifonment ;  and  that  any  battery,  wounding,  or  killing  the 
rioters,   that  may  happen    in  fupprefling  the  riot  is  juftifiable3. 
So  that  our  antient  law,  previous  to  the  modern  riot   a<5c,  feems 
pretty  well  to  have  guarded  againft  any  violent  breach  of  the 
public  peace ;  efpecially  as  any  riotous  aflembly  on  a   public  or 
general  account,  as  to  redreis  grievances  or  pull  down  ail  inclo- 
fures,  and  alfo  refilling  the  king's   forces  if  fent  to  keep  the 
peace,   may  amount  to  overt  acts  of  high  treafon,  by   levying 
war  againft  the  king, 

7.  Nearly  related  to  this  head   of  riots  is  the  offence  o£ 
tumultuous  petitioning  ;  which  was  carried  to  an  enormous  height 
in  the  times  preceding  the  grand   rebellion.     Wherefore  by  11a- 
tute  13   Car.  II,  it.   i.e.  5.  it  is  enacted,  that  not  more  than 
twenty  names  mail  be  figned  to  any  petition  to  the  king  or  either 
houfe  of  parliament,  for  any  alteration  of  matters  eftablifhed  by 
law  in  church  or  ftate ;  unlefs  the  contents  thereof  be  previoufly 
approved,  in  the  country,  by  three  juftices,  or  the  majority   of 
the  grand  jury  at  the  aflifes  or  quarter  fefnons  ;  and,  in  London^ 
by  the  lord  mayor,  aldermen,  and  common  council*  :    and  that 
no  petition  mail  be  delivered  by  a  company  of  more  than  ten 
perfons :  on  pain  in  either  cafe  of  incurring  a  penalty  not  ex- 
ceeding 100/,  and  three  months  imprifonment. 

8.  A  n   eighth  offence  againft  the  public  peace  is  that  of  a. 

forcible  entry  or  detainer  ;  which  is  committed  by  violently  taking 

or  keeping  poffeflion  of  lands  and  tenements,  with  menaces,  force, 

and  arms,  and  without  the  authority  of  lav/.     This  was  for- 

T  2  merly 
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rnerly  allowable  to  every  perfon  diffeifed,  or  turred  out  of  pof- 
feffion,  unlefs  his  entry  was  taken  away  or  barred  by  his  own 
neglect,  or  other  circumftances ;  which  were  explained  more  at 
large  in  a  former  volume1.  But  this  being  found  very  prejudi- 
cial to  the  public  peace,  it  was  thought  neceffary  by  fcveral  fta- 
tutes  to  reitrain  all  perfons  from  the  life  of  fuch  violent  methods, 
even  of  doing  themfeives  juftice  ;  and  much  more  if  they  have 
no  juflice  in  their  claim"1.  So  that  the  entry  now  allowed  by 
law  is  a  peaceable  one  ;  that  forbidden  is  fuch  as  is  carried  on 
and  maintained  with  force,  with  violence,  and  unufual  weapons. 
By  theftatute  5  Ric.  II.  ft.  1.  c.  8.  all  forcible  entries  are  punifhed 
with  imprifonment  and  ranfom  at  the  king's  will.  And  by  the 
feveral  ftatutes  of  15  Ric.  H.  c.  2.  8  Hen.  VI.  c.  9.  31  Eliz. 
c.  11.  and  2  1  Jac.  I.  c.  15.  upon  any  forcible  entry,  or  forcible 
detainer  after  peaceable  entry,  into  any  lands  or  benefices  of  the 
church,  one  or  more  juftices  of  the  peace,  taking  fuflicient 
power  of  the  county,  may  go  to  the  place,  and  there  record  tli£ 
force  upon  his  own  view,  as  in  cafe  of  riots ;  and  upon  fuch 
conviction  may  commit  the  offender  to  gaol,  till  he  makes  fine 
and  ranfom  to  the  king.  And  moreover  the  juftice  or  juftices 
have  power  tofummon  a  jury,  to  try  the  forcible  entry  or  de- 
tainer complained  of:  and,  if  the  fame  be  found  by  that  jury, 
then,  befides  the  fine  on  the  offender,  the  juilices  mall  make  re- 
Ititution  by  the  fheriffof  the  pofTeflion,  without  inquiring  into 
the  merits  of  the  tide;  for  the  force  is  the  only  thing  to  be 
tried,  punifhed,  and  remedied  by  them:  and  the  fame  may  be 
done  by  indictment  at  the  genera!  feffions.  But  this  provifion 
does  not  extend  to  fuch  as  endeavour  to  maintain  pofletfion  by 
force,  where  they  themselves,  or  their  anceftors,  have  been  in 
the  peaceable  enjoyment  of  the  lands  and  tenements,  for  three 
years  immediately  preceding, 

p.  The  offence  of  riding  or  going  armed,  with  dangerous  or 
unufual  weapons,  is  a  crime  againil  the  public  peace,  by  terri- 
fying the  good  people  of  the  land  j  and  is  particularly  prohibited 

l  See  Vol.  III.  pag.174,  ire  m  l  Hawk.  P.  C.  141, 
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by  theftatute  of  Northampton,  2  Edw.  III.  c.  5.  upon  pain  of 
forfeiture  of  the  arms,  and  imprifonrnent  during  the  king's 
pieafure  :  in  like  manner  as,  by  the  laws  of  Solon,  every  Athe- 
nian was  finable  who  walked  about  the  city  in  armour". 

10.  Spreading  falfe  news,  to  make  difcord  between  the  king 
and  nobility,  or  concerning  any  great  man  of  the  realm,  is  pu- 
nched by  common  law0  with  fine  and  imprifonrnent ;  which  is 
confirmed  by  ftatutes  Weftm.  1.  3  Edw.  I.  c.  34.  2  Ric.  II.  ft.  u 
c.  5.  and  12  Ric.  II.  c.  1  f. 

11.  False  and  pretended  prophecies,  with  intent  to  difturb 
the  peace,  are  equally  unlawful,  and  more  penal ;  as  they  raife 
cnthufiaftic  jealoufies  in  the  people,  and  terrify  them  with  ima- 
ginary fears.  They  are  therefore  punifhed  by  our  law,  upon  the 
fame  principle  that  fpreading  of  public  news  of  any  kind,  with- 
out communicating  it  firft  to  the  magiftrate,  was  prohibited  by 
the  antient  Gaulsp.  Such  falfe  and  pretended  prophecies  were 
punifhed  capitally  by  flatute  1  Edw.  VI.  c.  12.  which  was  re- 
pealed in  the  reign  of  queen  Mary.  And  now  by  the  ftatute 
5  tliz.  c.  15?  the  penalty  for  the  firft  offence  is  a  fine  of  100/, 
and  one  year's  imprifonrnent;  for  the  fecond,  forfeiture  of  all 
goods  and  chattels,  and  imprifonrnent  during  life. 

12.  Besides  actual  breaches  of  the  peace,  any  thing  that 
tends  to  provoke  or  excite  others  to  break  it,  is  an  offence  of 
the  fame  denomination.  Therefore  challenges  to  fight,  either  by 
word  or  letter,  or  to  be  the  bearer  of  fuch  challenge,  are  punifh- 
able  by  fine  snd  imprifonrnent,  according  to  the  circumftances 
pf  the  offence\  If  this  challenge  arifes  on  account  of  any  mo- 
ney 
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ney  won  at  gaming,  or  if  any  affauk  or  affray  happen  upon 
fuch  account,  the  offender,  by  ftatute  9  Ann.  c.  14.  fhall  for- 
feit all  his  goods  to  the  crown,  and  fuffer  two  years  impri- 
fonment. 

13.  O  f  a  nature  very  fimilar  to  challenges  are  libels,  Ube  li 
famoji,  which,  taken  in  their  largeft  and  moft  extenfive  fenie, 
lignify  any  writings,  pictures,  or  the  like,  of  an  immoral  or 
illegal  tendency ;  but,  in  the  fenfe  under  which  we  are  now  to 
confider  them,  are  malicious  defamations  of  any  perfon,  and  ei- 
pecially  a  magiftrate,  made  public  by  either  printing,  writing, 
figns,  or  pictures,  in  order  to  provoke  him  to  wrath,  or  expofe 
feim  to  public  hatred,  contempt,  and  ridiculer.  The  direct 
tendency  of  thefe  libels  is  the  breach  of  the  public  peace,  by 
ftirring  up  the  objects  of  them  to  revenge,  and  perhaps  to  blood- 
shed, The  communication  of  a  libel  to  any  one  perfon  is  a 
publication  in  the  eye  of  the  law£ :  and  therefore  the  fending 
an  abufive  private  letter  to  a  man  is  as  much  a  libel  as  if  it 
were  openly  printed,  for  it  equally  tends  to  a  breach  of  the 
peace*.  For  the  fame  reafon  it  is  immaterial  with  refpect  to  the 
efience  of  a  libel,  whether  the  matter  of  it  be  true  or  falfe  u ; 
fince  the  provocation,  and  not  the  faldty,  is  the  thing  to  be 
punifhed  criminally  :  though,  doubtlefs,  the  falfhood  of  it  may 
aggravate  it's  guilt,  and  enhance  it's  puniihment.  In  a  civil  ac- 
tion, we  may  remember,  a  libel  mull;  appear  to  be  falfe,  as  well 
as  icandalousw ;  for,  if  the  charge  be  true,  the  plaintiff  has 
received  no  private  injury,  and  has  no  ground  to  demand  a  com- 
penfation  for  himfelf,  whatever  offence  it  may  be  againft  the 
public  peace :  and  therefore,  upon  a  civil  action,  the  truth  of 
the  accufation  may  be  pleaded  in  bar  of  the  fuit.  But,  in  a 
criminal  profecution,  the  tendency  which  all  libels  have  to 
create  animoiities,  and  to  diflurb  the  public  peace,  is  the  fole 
confideration  of  the  law.    And  therefore,  in   fuch  profecutions, 

the 
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the  only  points  to  be  confidered  are,  firft,  the  making  or  pub- 
liihin*  of  the  book  or  writing;  and,  fecondly,  whether  the 
matter  be  criminal  :  and,  if  both  thefe  points  are  againft  the 
defendant,  the  offence  againft  the  public  is  complete.  The 
punifhment  of  fuch  libellers,  for  either  making,  repeating9 
printing,  or  publiihing  the  libel,  is  fine,  and  fuch  corporal 
puniihment  as  the  court  in  it's  difcretion  fhall  inflict ;  regard- 
in"-  the  quantity  of  the  offence,  and  the  quality  of  the  offen- 
der*. By  the  law  of  the  twelve  tables  at  Rome,  libels  which 
affected  the  reputation  of  another,  were  made  a  capital  offence : 
but  before  the  reign  of  Auguftus,  the  punifhment  became 
corporal  onlyy.  Under  the  Emperor  Valentinian*  it  was  again 
made  capital,  not  only  to  write,  but  to  publifh,  or  even  to 
omit  deftroying  them.  Our  law,  in  this  and  many  other  re- 
fpects,  correfponds  rather  with  the  middle  age  of  Roman  jmif- 
prudence,  when  liberty,  learning,  and  humanity,  were  in  their 
full' vigour,  than  with  the  cruel  edicts  that  were  eitablifhed  in 
the  dark  and  tyrannical  ages  of  the  antient  decemviri,  or  the 
later  emperors. 

I  n  this,  and  the  other  inflances  which  we  have  lately  con- 
fidered, where  blafphemous,  immoral,  treafonable,  fchifmati- 
cal,  feditious,  or  fcandalous  libels  are  puniflied  by  the  Engiiffi 
law,  fome  with  a  greater,  others  with  a  lefs  degree  offeverity; 
the  liberty  oftheprefs,  properly  underfiood,  is  by  no  means  in- 
fringed or  violated.  The  liberty  of  the  prefs  is  indeed  eflential 
to  the  nature  of  a  free  ftate :  but  this  confifts  in  laying  no  pre- 
vious reftrftints  upon  publications,  and  not  in  freedom  from 
cenfure  for  criminal  matter  when  publifhed.  Every  freeman 
has  an  undoubted  right  to  lay  what  fentiments  he  pleafes  before 
the  public :  to  forbid  this,  is  to  deftroy  the  freedom  of  che 
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prefs  :  but  if  he  publifhes  what  is  improper,  mifchievous,  or 
illegal,  he  muft  take  the  confequence  of  his  own  temerity* 
To  fubjecl  the  prefs  to  the  reftrictive  power  of  a  licenfer,  as 
was  formerly  done,  both  before  and  iince  the  revolution8,  is  to 
fubjecl:  all  freedon  of  fentiment  to  the  prejudices  of  one  man, 
and  make  him  the  arbitrary  and  infallible  judge  of  all  contro- 
verted points  in  learning,  religion,  and  government.  But  to 
puniih  (as  the  law  does  at  prefent)  any  dangerous  or  offenfive 
writings,  which,  when  publifhed,  mail  on  a  fair  and  impartial 
trial,  be  adjudged  of  a  pernicious  tendency,  is  neceffary  for  the 
prefervation  of  peace  and  good  order,  of  government  and  reli- 
gion, the  only  folid  foundations  of  civil  liberty.  Thus  the  will 
of  individuals  is  ftill  left  free;  the  abufe  only  of  that  free  will, 
is  the  object  of  legal  punifhment.  Neither  is  any  reftraint 
hereby  laid  upon  freedom  of  thought  or  enquiry  :  liberty  of 
private  fentiment  is  ftill  left ;  the  diffeminating,  or  making* 
public,  of  bad  fentiments,  deftructive  of  the  ends  of  fociety,- 
is  the  crime  which  fociety  corrects.  A  man  (fays  a  fine  writer" 
on  this  fubjecl)  may  be  allowed  to  keep  poifons  in  his  clofet, 
but  not  publicly  to  vend  them  as  cordials.     And  to  this  we  may 

add, 


a  The  art  of  printing,  foon  after  it's  in- 
troduction, was  looked  upon  (as  well  in 
England  as  in  other  countries)  as  merely  a 
matter  of  ftate,  and  fubjett  to  the  coercion 
of  the  crown.  It  was  therefore  regulated 
with  us  by  the  king's  proclamations,  pro- 
hibitions, charters  of  privilege  and  of  li- 
cence, and  finally  by  the  decrees  of  the 
court  of  ftarchamber  ;  which  limited  ths 
number  of  printers,  and  of  prefles  which 
each  fhouid  employ,  and  prohibited  new 
publications  unlefs  previoufly  approved  by 
proper  licenfers.  On  the  demolition  of  this 
odious  jurifdi&ion  in  i64i>  the  long  par- 
liament of  Charles  I,  after  their  rupture 
with  that  prince,  aftumed  the  fame  powers 
as  the  ftarchamber  exercifed  with  refpect  to 
the  licenfing of  books  ;  and  in  1643,  i<>4>» 
564?,  and  1654,  (ScoUil,  i,  44>  *34-  »•   88, 


Z30.)  ifTued  their  Ordinances  for  that  puw 
pofe,  founded  principally  on  the  ftarihambea 
decree  in  1637.  In  i66x  was  palled  the 
ftatute  13  &  14  Car.  II.  c.  33.  which  (with 
feme  few  alterations)  was  copied  from  the 
parliamentary  ordinances.  This  act  expired 
in  1679,  but  was  revived  by  ftatute  1  Jac.  II; 
c.  17.  and  continued  till  1691.  It  was  then 
continued  for  two  years  longer  by  ftatute 
4.  W.  &  M.  c.  14.  but,  though  frequent  at- 
tempts were  made  by  the  government  to 
revive  it,  in  the  fubfe<vuei»t  part  of  that 
reign,  (Com.  Journ.  11  Feb.  1694.  x6  Nor. 
169?.  xx  Odl.  i(595.  9  F,eb.  1697.  3«  Jan« 
1698.)  yet  the  parliament  refilled  it  (o 
ftrongly,  that  it  finally  expired,  and  the 
prefs  became  properly  free,  in  i6"p4  ;  and 
has  ever  fincc  fo  continued. 
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add,  that  the  only  plaufible  argument  heretofore  ufed  for  re- 
ftrainingthe  juft  freedom  of  the  prefs,  "  that  it  was  nccefTary 
"  to  prevent  the  daily  abufe  of  it,"  will  entirely  lofe  it's  force, 
when  it  is  fliewn  (by  a  ieafonable  exertion  of  the  laws)  that  the 
prefs  cannot  be  abufed  to  any  bad  purpoie,  without  incurring  a 
Suitable  punifhment :  whereas  it  never  can  be  ufed  to  any  good 
one,  when  under  the  control  of  an  infpector.  So  true  will  it  be 
found,  that  to  cenfure  the  licentioufyefs,  is  to  maintain  the  li- 
berty, of  the  prefs, 
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Chapter    the   twelfth. 


Of  OFFENCES  against  PUBLIC  TRADE. 


^FENCES  againft  public  trade,  like  thofe    of  the  pre- 
ceding claffes,  are  either  felonious,  or  not  felonious.    Of 
the  firft  fort  are, 

i.  O  w  l  i  n  g,  fo  called  from  it's  being  ufually  carried  on  in 
the  night,  which  is  the  offence  of  tranfporting  wool  or  fliecp 
out  of  this  kingdom,  to  the  detriment  of  it's  ftaple  manufacture. 
This  was  forbidden  at  common  law3,  and  more  particularly  by 
flatute  nEdw.  III.  c.  i.  when  the  importance  of  our  woollen 
manufacture  was  firft  attended  to;  and  there  are  now  many  later 
ftatutes  relating  to  this  offence,  the  moft  ufeful  and  principal  of 
which  are  thofe  enacted  in  the  reign  of  queen  Elizabeth,  and 
iince.  The  ftatute  8  Eliz.  c.  3.  makes  the  tranfportation  of  live 
{heep,  or  embarking  them  on  board  any  fhip,  for  the  firft  of- 
fence forfeiture  of  goods,  and  imprifonment  for  a  year,  and  that 
at  the  end  of  the  year  the  left  hand  mail  be  cut  off  in  fome  pub- 
lic market,  and  fhall  be  there  nailed  up  in  the  openeft  place ; 
and  the  fecond  offence  is  felony.  The  ftatutes  12  Car.  II.  c.  32. 
and  7  &  8  W.  III.  c.  28.  make  the  exportation  of  wool,  fheep, 
or  fuller's  earth,  liable  to  pecuniary  penalties,  and  the  forfeiture 
of  the  intereft  of  the  ihip  and  cargo  by  the  owners,  if  privy ; 

and 
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and  confiscation  of  goods,  and  three  years  imprifonment  to  the 
mafter  and  all  the  manners.  And  the  ftatute  4  Geo.  I.  c.  11. 
(amended  and  farther  enforced  by  12  Geo.  II.  c.  21.  and 
19  Geo.  II.  c.  34.)  makes  it  tranfportation  for  feven  years,  if 
the  penalties  be  not  paid. 

2. Smuggling,  or  the  offence  of  importing  goods  without 
paying  the  duties  impofed  thereon  by  the  laws  of  the  cufloms 
and  excife,  is  an  offence  generally  connected  and  carried  on  hand 
in  hand  with  the  former.  This  is  reftrained  by  a  great  variety 
of  ftatutes,  which  inflict  pecuniary  penalties  and  feifure  of  the 
goods  for  clandeltine  fmuggling  ;  and  affix  the  guilt  of  felony, 
with  tranfportation  for  feven  years,  upon  more  open,  daring, 
and  avowed  practices:  but  the  laft  of  them,  19  Geo.  II.  c.  34. 
is  for  this  purpofe  triflar  omnium  ;  for  it  makes  all  forcible  acts 
of  fmuggling,  carried  on  in  defiance  of  the  laws,  or  even  in 
difguife  to  evade  them,  felony  without  benefit  of  clergy  :  enact- 
ing, that  if  three  or  more  perfons  mall  affemble,  with  lire  arms 
or  other  offenfive  weapons,  toaffift  in  the  illegal  exportation  or 
importation  of  goods,  or  in  refculng  the  fame  after  feifure,  or 
in  refculng  offenders  in  cuftody  for  fuch  offences  j  or  fhall  pafs 
with  fuch  goods  in  difguife  5  or  fhall  wound,  fhoot  at,  or  affault 
any  officers  of  the  revenue  when  in  the  execution  of  their  duty  ; 
fuch  perfons  fhall  be  felons,  without  the  benefit  of  clergy.  As 
to  that  branch  of  the  ftatute,  which  required  any  perfon,  char- 
ged upon  oath  as  a  fmuggler,  under  pain  of  death,  to  furrender 
himfelf  upon  proclamation,  it  feems  to  be  expired  ;  as  the  fub- 
fequent  ftatutesb,  which  continue  the  original  act  to  the  prefent 
time,  do  in  terms  continue  only  fo  much  of  the  faid  act,  as  re- 
lates to  the  funvjbment  of  the  offenders,  and  not  to  the  extra- 
ordinary method  of  apprehending  or  caufing  them  to  furrender : 
and  for  offences  of  this  pofitive  fpecies,  where  punifhment 
(though  neceffary)  is  rendered  fo  by  the  laws  themfelves,  which 
by  impofing  high  duties  oa  commodities  increafe  the  temptation 

U  2  ta 
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to  evade  them,  we  cannot  furely  be  too  cautious  in  inflicting 
the  penalty  of  death0.  i 

3.  Another  offence  againfl  public  trade  is  fraudulent  bank- 
ruptcy, which  w^s  fufficiently  fpoken  of  in  a  former  volume*5; 
when  we  thoroughly  examined  the  nature  of  thefe  unfortunate 
traders.  I  fhall  therefore  here  barely  mention  over  again  fome 
abufes  incident  to  bankruptcy,  viz.  the  bankrupt's  neglect  of 
furrendering  himfelf  to  his  creditors  ;  his  non-conformity  to 
the  directions  of  the  feveral  ftatutes  ;  his  concealing  or  embez- 
zling his  effects  to  the  value  of  20/;  and  his  withholding:  any 
books  or  writings  with  intent  to  defraud  his  creditors :  all  which 
the  policy  of  our  commercial  country  has  made  capital  in  the 
offender;  or,  felony  without  benefit  of  clergy.  And  indeed  it 
is  allowed  in  general,  by  fuch  as  are  the  moll  averfe  to  the  in- 
iliction  of  capital  punifhment,  that  the  offence  of  fraudulent 
bankruptcy,  being  an  atrocious  fpecies  of  the  crimen  falji,  ought 
to  be  put  upon  a  level  with  thofe  of  forgery  and  falfifying  the 
coin6.  To  this  head  we  may  alfo  fubjoin,  that  by  flatute 
32  Geo.  II.  c.  28.  it  is  felony  punifhable  by  tranfportaticn  for 
feven  years,  if  a  prifoner,  charged  in  execution  for  any  debt  un- 
der 100/,  neglects  or  refufes  on  demand  to  difcover  and  deliver 
up  his  eflefts  for  the  benefit  of  his  creditors.  And  thefe  are  the 
only  felonious  offences  againft  public  trade ;  the  refidue  being 
mere  mifdemefnors :  as, 

4.  Usury,  which  is  an  unlawful  contract  upon  the  loan  of 
money,  to  receive  the  fame  again  with  exorbitant  increafe.  Of 
this  alfo  we  had  occafion  to  difcourfe  at  large  in  a  former  vo- 
lumef.  We  there  obferved  that  by  flatute  37  Hen.  VIII.  c.  9. 
the  rate  of  intereft  was  fixed  at  10/.  percent,  per  annum:  which 
the  flatute  13EHZ.  c.  8.  confirms;  and  ordains,  that  all  brokers 
fhall  be  guilty  of  a  praemunire  that  tranfact  any  contracts  for 
more,   and  the  fecurities  themfelves  fhall  be  void.     The  flatute 

21  Jac.  I. 

c  See  Vol.  I.  pag.  317.  Beccar  ch.  33.        e  Beccar.  cli.  34. 

A   See  Vol.  II.  pag.  48r,  481.  f  See  Vol.  II.  pag.  45;,  ire. 
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11  ]ic.  I.  Cc  17.  reduced  interefl  to  eight  per  cent-,  and,  it 
having  been  lowered  in  1^50,  during  the  ufurpation,  to  fix  per 
cent,  the  fame  reduction  was  re-enacted  after  the  reftoration  by 
ftatute  12  Car.  II.  c.  13.  and,  laftly,  the  ftatute  12  Ann.  ft.  2. 
c.  16.  has  reduced  it  to  froe  per  cent.  Wherefore  not  only  all 
contracts  for  taking  more  are  in  themfelves  totally  void,  but  alfo 
the  lender  fhall  forfeit  treble  the  money  borrowed.  Alfo  if  any 
fcrivener  or  broker  takes  more  than  five  millings  per  cent,  pro- 
curation-money, or  more  than  twelve-pence  for  making  a  bond, 
he  mall  forfeit  20/.  with  cofts,  and  mall  fuffer  imprifonment 
for  half  a  year. 

5.  Cheating   is  another  offence,  more  immediatly  againft 
public  trade  ;  as  that  cannot  be  carried  on  without  a  punctilious 
regard  to  common  honefty,  and  faith  between  man  and  man. 
Hither  therefore  may  be  referred  that  prodigious  multitude  of 
ftatutes,  which  are  made  to  prevent  deceits  in  particular  trades, 
and  which  are  chiefly  of  ufe  among  the  traders  themfelves.    For 
fo  cautious  has  the  iegiflature  been,  and  fo  thoroughly  abhors  all 
indirect  practices,  that  there  is  hardly  a  confiderable  fraud  inci- 
dent to  any  branch  of  trade,  but  what  is  reftrained  and  punifhed 
by  fome  particular  ftatute.     The  offence  alfo  of  breaking  the  af- 
Jife  of  bread,  or  the  rules  laid  down  by  law,   and  particularly  by 
ftatute  31  Geo.  II.  c.  29.  and  3  Geo.  III.  c.  11.  for  ascertaining 
it's  price  in  every  grVen  quantity,  is   reducible  to  this  head  of 
cheating :  as  is  iikewife  in  a  peculiar  manner  the  offence  of  fell- 
ing by  falfe  weights  and  meafures  \  the  ftandard  of  which  fell  un- 
der our  conlideration  in  a  former  volume5.     The  punifhment  of 
bakers  breaking  the  affife,  was  antiently  to  ftand  in  the  pillory, 
by  ftatute  51    Hen.  III.  ft.  6.  and  for  brewers  (by  the  fame  act) 
to  ftand  in  the  tumbrel  or  dungcart" :  which,   as  we  learn  from 
clomefday  book,  was  the  punifhment  for  knavifh  brewers  in  the 
city  of  Chefter  fo  early  as  the  reign  of  Edward  the  confeffor. 
"  Malam  cervifiamfaciens,  in  cathedra  ponebatur  fiercer es\"      But 

now 
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now  the  general  punifhment  for  all  frauds  of  this  kind,  if  indicted 
(as  they  may  be)  at  common  law,  is  by  fine  and  imprifonment : 
though  the  eafier  and  more  ufual  way  is  by  levying  on  a  fummary 
conviction,  by  diftrefs  and  fale  the  forfeitures  impofed  by  the 
feveral  acts  of  parliament.  Laftly,  any  deceitful  practice,  ih  co- 
zening another  by  artful  means,  whether  in  matters  of  trade  or 
otherwife,  as  by  playing  with  falfe  dice,  or  the  like,  is  punifhable 
with  fine,  imprifonment,  and  pillory".  And  by  the  ftatutes 
33  Hen.  VIII.  c.  i.  and  30  Geo.  II.  c.  24.  if  any  man  defrauds 
another  of  any  valuable  chattels  by  colour  of  any  falfe  token, 
counterfeit  letter,  or  falfe  pretence,  or  pawns  or  difjpofes  of  an- 
other's goods  without  the  confent  of  the  owner,  he  fhall  fuffer 
fuch  punifhment  by  imprifonment,  fine,  pillory,  tranfportation, 
whipping,  or  other  corporal  pain,  as  the  court  fhall  direct. 

6.  The  offence  of  forestalling  the  market  is  alfo  an  offence 
againfl  public  trade.  This,  which  (as  well  as  the  two  following) 
is  alfo  an  offence  at  common  law1,  is  defcribed  by  ftatute  5& 
6  Edw.  VI.  c.  14.  to  be  the  buying  or  contracting  for  any  mer- 
chandize or  victual  coming  in  the  way  to  market ;  or  diffuading 
perfons  from  bringing  their  goods  or  provifions  there  ;  or  per- 
fuading  them  to  enhance  the  price,  when  there  :  any  of  which 
practices  make  the  market  dearer  to  the  fair  trader. 

7.  Regrating  is  defcribed  by  the  fame  ftetute  to  be  the 
buying  of  corn,  or  other  dead  victual,  in  any  market,  and  fell- 
ing it  again  in  the  fame  market,  or  within  four  miles  of  the 
place.  For  this  alfo  enhances  the  price  of  the  provifions,  as  every 
fucceffive  leller  mull  have  a  fucceffive  profit. 

8.  Engrossing,  by  the  fame  ftatute,  is  the  getting  into 
one's  poffeffion,  or  buying  up,  of  corn  or  other  dead  victuals, 
with  intent  to  fell  them  again.  This  muft  of  courfe  be  inju- 
rious to  the  public,  by  putting  it  in  the  power  of  one  or  two 
rich  men  toraife  the  price  of  provifions  at  their  own  difcretion. 

And 
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And  the  penalty  for  thefe  three  offences  by  this  ftatute  (which 
is  the  laft  that  hath  been  made  concerning  them)  is  the  forfeiture 
of  the  goods  or  their  value,  and  two  months  imprifonment  for 
the  firft  offence  ;  double  value,  and  fix  months  imprifonment  for 
thefecond;  and,  for  the  third,  the  offender  (hall  forfeit  all  his 
goods,  be  fet  in  the  pillory,  and  imprifoned  at  the  king's  pleafure. 
Among  the  Romans  thefe  offences,  and  other  male-practices  to 
raife  the  price  of  provifions,  were  punifhed  by  a  pecuniary  mulch 
"  Poena  viginti  aureorum  Jlatuitur  adverfus  eum,  qui  contra  anno- 
"  namfecerit,  focietatemve  cole/it  quo  annona  carrier  fiat™" 

9.  Monopolies  are  much  the  fame  offence  in  other  branches 
of  trade,  that  engrofling  is  in  provifions:  being  a  licence  or  pri- 
vilege allowed  by  the  king  for  the  fole  buying  and  felling,  ma- 
king, working,  or  ufing,  of  any  thing  whatfoever;  whereby  the 
fubjecf.  in  general  is  reftrained  from  that  liberty  of  manufactu- 
ring or  trading  which  he  had  before'1.  Thefe  had  been  carried 
to  an  enormous  height  during  the  reign  of  queen  Elizabeth  ; 
and  were  heavily  complained  of  by  fir  Edward  Coke0,  in  the 
beginning  of  the  reign  of  king  James  the  firft  :  but  were  in 
great  meafure  remedied  by  ftatute  21  Jac.  I,  c.  3.  which  declares 
fuch  monopolies  to  be  contrary  to  law  and  void  5  (except  as  to 
patents,  not  exceeding  the  grant  of  fourteen  years,  to  the  au- 
thors of  new  inventions  ;)  and  monopolifts  are  punifhed  with 
the  forfeiture  of  treble  damages  and  double  cofts,  to  thofe  whom 
they  attempt  to  difturb  •,  and  if  they  procure  any  action, brought 
againft  them  for  thefe  damages,  to  be  flayed  by  any  extrajudicial 
order,  other  than  of  the  court  wherein  it  is  brought,  they  incur 
the  penalties  of  -praemunire.  Combinations  alfo  among  victuallers 
or  artificers,  to  raife  the  price  of  provifions,  or  any  commodi- 
ties, or  the  rate  of  labour,  are  in  many  cafes  feverely  punifhed 
by  particular  ftatutes;  and,  in  general,  by  ftatute  2  &  3  Edw.  VI. 
c.  15.  with  the  forfeiture  of  10/,  or  twenty  days  imprifonment, 
with  an  allowance  of  only  bread  and  water,  for  the  firft  offence ; 

20  /. 
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2  o/.  or  the  pillory,  for  the  fecond ;  and  40/.  for  the  third,  or 
elfe  the  pillory,  lofs  of  one  ear,  and  perpetual  infamy.  In  the 
fame  manner,  by  a  conftitution  of  the  emperor  Zeno',  all  mo- 
nopolies and  combinations  to  keep  up  the  price  of  merchandize, 
provifions,  or  workmanfhip,  were  prohibited  upon  pain  of  for- 
feiture of  goods  and  perpetual  banifhment. 

10.  To  exercife  a  trade  in  any  town,  without  having  pre- 
vioufly  ferved  as  an  apprentice  for  feven  years'1,  is  looked  upon 
to  be  detrimental  to  public  trade,  upon  the  fuppofed  want  of 
fufficient  fkill  in  the  trader;  ancf  therefore  is  punifhed  by  fta- 
tute  5  Eliz.  c.  4.  with  the  forfeiture  of  forty  millings  by  the 
month. 

1 1.  L  a  s  t  l  y,  to  prevent  the  deftruction  of  our  home  ma- 
nufactures, by  transporting  and /educing  our  artijls  to  fettle  abroad, 
it  is  provided  by  ftatute  5  Geo.  I.  c.  27.  that  fuch  as  fo  entice 
or  feduce  them  fhall  be  fined  100/,  and  be  imprifoned  three 
months ;  and  for  the  fecond  offence  fhall  be  fined  at  defcretion, 
and  be  imprifoned  a  year :  and  the  artificers,  fo  going  into  fo- 
reign countries,  and  not  returning  within  fix  months  after 
warning  given  them  by  the  Britifh  embaffador  where  they  re- 
fide,  fhall  be  deemed  aliens,  and  forfeit  all  their  lands  and 
goods,  and  fhall  be  incapable  of  any  legacy  or  gift.  By  ftatute 
23  Geo.  II.  c.  13.  the  feducers  incur,  forthefirft  offence,  a 
forfeiture  of  500/.  for  each  artificer  contracted  with  to  be  fent 
abroad,  and  imprifonment  for  twelve  months ;  and  for  the  fe- 
cond 1000/,  and  are  liable  to  two  years  imprifonment:  and  if 
any  perfon  exports  any  tools  or  utenfils  ufed  in  the  filk  or  wool- 
len manufactures,  he  forfeits  the  fame  and  200/,  and  the  cap- 
tain of  the  fhip  (having  knowlege  thereof)  100/:  and  if  any 
captain  of  a  king's  fhip,  or  officer  of  the  cufloms,  knowingly 
fuffers  fuch  exportation,  he  forfeits  100/.  and  his  employment ; 
and  is  for  ever  made  incapable  of  bearing  any  public  office. 

ft  Ced.  4.  59, 1  q  See  Vol.  I.  pag.  417. 
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Chapter   the    thirteenth. 

Of  OFFENCES  against    the  PUBLIC  HEALTH, 
and  the  PUBLIC  POLICE  or  OECONOMY. 


THE  fourth  fpecies  of  offences,  more  efpecially  affecting  the 
commonwealth,  are  fuch  as  are  againft  the  public  health 
of  the  nation  ;  a  concern  of  the  higheft  importance,  and  for  the 
prefervation  of  which  there  are  in  many  countries  fpecial  ma- 
giitrates  or  curators  appointed. 

I.  The  firft  of  thefe  offences  is  a  felony  ;  but,  by  the  blefT- 
ing  of  providence  for  more  than  a  century  paft,  incapable  of 
being  committed  in  this  nation.  For  by  ftatute  i  Jac.  I.  c.  31. 
it  is  enacted,  that  if  any  perfon  infected  with  the  plague,  or 
dwelling  in  any  infected  houfe,  be  commanded  by  the  mayor  or 
conftable,  or  other  head  officer  of  his  town  or  vill,  to  keep  his 
houfe,  and  fhall  venture  to  difobey  it ;  he  may  be  inforced,  by 
the  watchmen  appointed  on  fuch  melancholy  occafions,  to  obey 
fuch  neceffary  command:  and,  if  any  hurt  enfue  by  fuch  inforce- 
ment,  the  watchmen  are  thereby  indemnified.  And  farther,  if 
fuch  perfon  fo  commanded  to  confine  himfelf  goes  abroad,  and 
converfes  in  company,  if  he  has  no  plague  fore  upon  him,  he 
fhall  be  punifhed  as  a  vagabond  by  whipping,  and  be  bound  to 
his  good  behaviour :  but,  if  he  has  any  infectious  fore  upon  him 
uncured,  he  then  lhall  be  guilty  of  felony.  By  the  ftatute 
26  Geo.  II.  c.  6.  (explained  and  amended  by  29  Geo.  IJ.  c.  8.) 
the  method  of  performing  quarentine,  or  forty  days  probation, 
Vol.  IV.  W  by 
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by  fhips  coming  from  infected  countries,  is  put  in  a  much  more 
regular  and  effectual  order  than  formerly  ;  and  mafters  of  fhips, 
coming  from  infected  places  and  difobeying  the  directions  there 
given,  or  having  the  plague  on  board  and  concealing  it,  are 
guilty  of  felony  without  benefit  of  clergy.  The  fame  penalty 
alfo  attends  perfons  efcaping  from  the  /azerets,  or  places  wherein 
quarentine  is  to  be  performed  ;  and  officers  and  watchmen  ne- 
glecting their  duty  ;  and  perfons  conveying  goods  or  letters  from 
fhips  performing  quarentine, 

2.  A  second,  but  much  inferior,  fpecies  of  offence  againft 
public  health  is  the  felling  of  unwholefome  provifwns.  To  prevent 
which  the  ftatute  51  Hen.  III.  ft.  6.  and  the  ordinance  for  ba- 
kers, c.  7.  prohibit  the  fale  of  corrupted  wine,  contagious  or 
unwholefome  fleih,  or  flefh  that  is  bought  of  a  jew  ;  under  pain 
of  amercement  for  the  firfl  offence,  pillory  for  the  fecond,  fine 
and  imprifonment  for  the  third,  and  abjuration  of  the  town  for 
the  fourth.  And  by  the  ftatute  12  Car.  II.  c.  25.  §.  11.  any 
brewing  or  adulteration  of  wine  is  punifhed  with  the  forfeiture 
of  100/,  if  done  by  the  wholefale  merchant;  and  40/,  if  done 
by  the  vintner  or  retale  trader.  Thefe  are  all  the  offences,  which 
may  properly  be  faid  to  refpect  the  public  health. 

V.  The    laft  fpecies    of  offences  which «efpecially  affect  the 

commonwealth  are  thofe  againft  the  public  police  and  oeconomy. 

By  the  public  police  and  oeconomy  I  mean    the  due  regulation 

and  domeftic  order  of  the  kingdom  :  whereby  the  individuals  of 

theftate,  like  members  of  a  well  governed  family,  are  bound  to 

conform  their  general  behaviour  to  the  rules  of  propriety,  good 

neighbourhood,  and  good  manners;  and   to  be  decent,  induf- 

trious,  and  inoffenfive  in  their  refpective  ftations.     This  head  of 

offences  muft  therefore  be  very   mifcellaneous,  as  it  comprizes 

all  fuch  crimes  as  efpecially  affect  public  fociety,  and.  are  not 

comprehended  under  any  of  the  four  preceding  fpecies.     Thefe 

amount,  fomeofthemto  felony,  and  others  to  mifdemefnors 

only.    Among  the  former  are, 

1.  The 
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1.  The  offence  of  dandeftine  marriages  :  for  by  the  ftatute 
26  Geo.  II.  c.  35.  1.  To  folemnize  marriage  in  any  other  place 
befides  a  church,  or  public  chapel  wherein  banns  have  been  ufu- 

ally  publiflied,  except  by  licence  from  the  archbifhop  ; and, 

2.  To  folemnize  marriage  in  fuch  church  or  chapel  without  due 
publication  of  banns,  or  licence  obtained  from  a  proper  autho- 
rity;  do  both  of  them  not  only  render  the  marriage  void, 

but  fiibject  the  perfon  folemnizing  it  to  felony,  puniihed  by 
transportation  for  fourteen  years :  as,  by  three  former  fiatutes% 
he  and  his  afliftants  were  fubject  to  a  pecuniary  forfeiture  of 
100/.  3.  To  make  a  falfe  entry  in  a  marriage  regifter;  to  alter 
it  when  made ;  to  forge,  or  counterfeit,  fuch  entry,  or  a  mar- 
riage licence,  or  aid  and  abet  fuch  forgery  ;  to  utter  the  fame 
as  true;  knowing  it  to  be  counterfeit ;  or  to  deftroy  or  procure 
the  deftruccion  of  any  regifter,  in  order  to  vacate  any  marriage, 
or  fubject  any  perfon  to  the  penalties  of  this  act ;  all  thefe  of- 
fences, knowingly  and  wilfully  committed,  fubject  the  party  to 
the  guilt  of  felony,  without  benefit  of  clergy^ 

2.  Another  felonious  offence,  with  regard  to  this  holy  ef- 
tate  of  matrimony,  is  what  our  law  corruptly  calls  bigamy  ;  which 
properly  fignifies  being  twice  married,  but  with  us  is  ufed  as  fy- 
nonymous  to  polygamy,  or  having  a  plurality  of  wives  at  onceb. 
Such  fecond  marriage,-  living  the  former  hufband  or  wife,  is  Am- 
ply void,  and  a  mere  nullity,  by  the  eccleiiaftical  law  of  England: 
and  yet  the  legiflature  has  thought  it  juft  to  make  it  felony,  by 
reafon  of  it's  being  fo  great  a  violation  of  the  public  oeconomy  and 
decency  of  a  well  ordered  ftatc.  For  polygamy  can  never  be  en- 
dured under  any  rational  civil  eflablithment,  whatever  fpecious 
reafons  may  be  urged  for  it  by  the  eaftern  nations,  the  fallacious 
nefs  of  which  has  been  fully  proved  by  many  fenlible  writers  : 
but  in  northern  countries  the  very  nature  of  the  climate  feems 
to  reclaim  againft  it ;  it  never  having  obtained  in  this  part  of  the 

W  2  world, 
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world,  even  from  the  time  of  our  German  anceftors ;  who,  as 
Tacitus  informs  usc,  "  prope  fcli  barbarorum  fingulis  uxoribus 
ei  contenti  funt."  It  is  therefore  punifhed  by  the  laws  both  of 
antient  and  modern  Sweden  with  deathd.  And  with  us  in  Eng- 
land it  is  enacted  by  ftatute  1  Jac.  I.  c.  n.  that  if  any  perfon, 
being  married,  do  afterwards  marry  again,  the  former  hufband 
or  wife  being  alive,  it  is  felony  ;  but  within  the  benefit  of  clergy. 
The  firft  wife  in  this  cafe  fhall  not  be  admitted  as  an  evidence 
a^ainft  her  hufband,  becaufe  fhe  is  the  true  wife  :  but  the  fe- 
cond  may,  for  fhe  is  indeed  no  wife  at  alle;  and  fo,  vice  verfa, 
of  a  fecond  hufband.  This  act  makes  an  exception  to  five  cafes, 
in  which  fuch  fecond  marriage,  though  in  the  three  firft  it  is 
void,  is  yet  no  felony.  1.  Where  either  party  hath  been  conti- 
nually abroad  for  feven  years,  whether  the  party  in  England  hath 
notice  of  the  other's  being  living  or  no.  2.  Where  either  of  the 
parties  hath  been  abfent  from  the  other  feven  years  within  this 
kingdom,  and  the  remaining  party  hath  had  no  notice  of  the 
other's  being  alive  within  that  time.  3.  Where  there  is  a  di- 
vorce or  feparation  a  menja  et  thoro  by  fentence  in  the  ecclefiaf- 
tical  court.  4.  Where  the  firft  marriage  is  declared  abfolutely 
void  by  any  fuch  fentence,  and  the  parties  loofed  a  vinculo.  Or, 
5.  Where  either  of  the  parties  was  under  the  age  of  con  fen  t  at 
the  time  of  the  firft  marriage:  for,  in  fuch  cafe  the  firft  mar- 
riage was  voidable  by  the  difagreemenc  of  either  party,  which 
this  fecond  marriage  very  clearly  amounts  to.  But,  if  at  the 
age  of  confent  the  parties  had  agreed  to  the  marriage,  which 
completes  the  contract,  and  is  indeed  the  real  marriage ;  and 
afterwards  one  of  them  fhould  marry  again  ;  I  mould  appre- 
hend that  fuch  fecond  marriage  would  be  within  the  reason  and 
penalties  of  the  act. 

g.  A  third  fpecies  of  felony  againft  the  good  order  and 
oeconomy  of  the  kingdom,  is  by  idle  Joldiers  and  mariners  wan- 
dering about  the   realm,  or  perfons  pretending  fo  to  be,  and 

abufing 

c  ic  mnr.  Germ.   18.  c  i  Hal.  P.  C.  <5pj, 
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abufing  the  name  of  that  honourable  profeflionf.  Such  a  one, 
not  having  a  teftimonial  or  pafs  from  a  juftice  of  the  peace,  li- 
miting the  time  of  his  paffage;  or  exceeding  the  time  limited 
for  fourteen  days,  unlefs  he  falls  lick  ;  or  forging  fuch  teftimo- 
nial;  isbyftatute  39EUZ.  c.  17.  made  guilty  of  felany,  with- 
out benefit  of  clergy.  This  fanguinary  law,  though  in  practice 
defervedly  antiquated,  ftill  remains  a  difgrace  to  our  ftatute- 
book:  yet  attended  with  this  mitigation,  that  the  offender  may 
be  delivered,  if  any  honeft  freeholder  or  other  perfon  of  fub- 
ftance  will  take  him  into  his  fervice,  and  he  abides  in  the  fame 
for  one  year  ;  unlefs  licenced  to  depart  by  his  employer,  who  in 
fuch  cafe  mail  forfeit  ten  pounds. 

4.  Outlandish  perfons  calling  themfelves  Egyptians,  or 
gypjies,  are  another  object  of  the  feverity  of  fome  of  our  unre- 
pealed ftatutes.  Thefe  are  a  ftrange  kind  of  commonwealth 
among  themfelves  of  wandering  importers  and  jugglers,  who  made 
their  firft  appearance  in  Germany  about  the  beginning  of  thefix- 
teenth  century,  and  have  fince  fpread  themfelves  all  over  Europe. 
Munfler,  it  is  true8,  who  has  followed  and  relied  upon  by  Spel- 
manh,  fixes  the  time  of  their  firft  appearance  to  the  year  1417; 
but,  as  he  owns,  that  the  firft.  whom  he  ever  faw  were  in  1524, 
it  is  probably  an  error  of  the  prefs  for  15 17,  efpecially  as  other 
hiftorians'  informs  us,  that  when  fultan  Selim  conquered  Egypt, 
in  the  year  1517,  feveral  of  the  natives  refufed  to  fubmit  to  the 
Turkifh  yoke  ;  but,  being  at  length  fubdued  and  banifhed,  they 
agreed  to  difperfe  in  fmall  parties  all  over  the  world,  where  their 
fuppofed  (kill  in  the  black  art  gave  them  an  univerfal  reception, 
in  that  age  of  fuperftition  and  credulity.  In  the  compafs  of  a 
very  few  years  they  gained  fuch  a  number  of  idle  profelytes, 
(who  imitated  their  language  and  complexion,  and  betook  them- 
felves to  the  fame  arts  of  chiromancy,  begging  and  pilfering) 
that  they  became  troublefome  and   even  formidable  to  moft  of 

the 
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the  flates  of  Europe.  Hence  they  were  expelled  from  France 
in  the  year  1560,  and  from  Spain  in  1591'.  And  the  govern- 
ment in  England  took  the  alarm  much  earlier:  for  in  1530,  they 
are  defcribed  by  ftatute  22  Hen.  VIII.  c.  10.  as  "  outlandifh 
"  people,  calling  themfelves  Egyptians,  ufing  no  craft  nor  feat 
"  of  merchandize,  who  have  come  into  this  realm  and  gone  from 
"  fliire  to  fhire  and  place  to  place  in  great  company,  and  ufed 
"  jrreat,  fubtil,  and  crafty  means  to  deceive  the  people;  bearing 
"  them  in  hand,  that  they  by  palmeftry  could  tell  men's  and 
"  women's  fortunes  ;  and  fo  many  times  by  craft  and  fubtilty 
"  have  deceived  the  people  of  their  money,  and  alfo  have  com- 
"  mitted  many  heinous  felonies  and  robberies."  Wherefore  they 
are  directed  to  avoid  the  realm,  and  not  to  return  under  pain  of 
imprifonment,  and  forfeiture  of  their  goods  and  chattels  ;  and, 
upon  their  trials  for  any  felony  which  they  may  have  committed, 
they  fhall  not  be  entitled  to  a  jury  de  medietate  linguae,  And  af- 
terwards, it  is  enacted  by  flatutes  1  &  2  Ph.  &  M.  c.  4.  and 
cEliz.  c.  20.  that  if  any  fuch  perfons  fhall  be  imported  into 
this  kingdom,  the  importer  fhall  forfeit  40/.  And  if  the  Egyp- 
tians themfelves  remain  one  month  in  this  kingdom  ;  or  if  any 
perfon,  being  fourteen  years  old,  (whether  natural  born  fubject 
or  ftranger)  which  hath  been  feen  or  found  in  the  fellowfhip 
of  fuch  Egyptians,  or  which  hath  difguifed  him  or  herfelf  like 
them  fhall  remain  in  the  fame  one  month,  at  one  or  feveral 
times  •  it  is  felony  without  benefit  of  clergy  :  and  fir  Matthew- 
Hale  informs  usk,  that  at  one  Suffolk  afiifes  no  lefs  than  thir- 
teen gypfies  were  executed  upon  thefe  flatutes,  a  few  years  be- 
fore the  relloration.  But,  to  the  honour  of  our  national  huma- 
nity, there  are  no  inftances  more  modern  than  this, '  of  carrying 
thefe  laws  into  practice. 

c.  Todefcend  next  to  offences,  whofe  punifhment  is  fhort 
of  death.  Common  mifances,  are  a  fpecies  of  offences  againft  the 
public  order  and  oeconomical  regimen  of  the  fiatej  being  either 
*  the 
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the  doing  of  a  thing  to  the  annoyance  of  all  the  king's  fubjects, 
or  the  neglecting  to  do  a  aiing  which  the  common  good  re- 
quires'.  The  nature  of  common  nufances,  and  their  diftinction 
from  private  nufances,  were  explained  in  the  preceding  vo- 
lume'11; when  we  confidered  more  particularly  the  nature  of  the 
private  fort,  as  a  civil  injury  to  individuals.  I  mall  here  only 
remind  the  ftudent,  that  common  nufances  are  fuch  inconvenient 
or  troublefome  offences,  as  annoy  the  whole  community  in  ge- 
neral, and  not  merely  fome  particular  perfon ;  and  therefore  are 
indictable  only,  and  not  actionable;  as  it  would  be  unreafon- 
able  to  multiply  fuits,  by  giving  every  man  a  feparate  right  of 
action,  for  what  damnifies  him  in  common  only  with  the  reft 
of  his  feliow-fubje&s.  Of  this  nature  are,  i.  Annoyances  in 
highways,  bridges,  and  public  rivers,  by  rendering  the  fame  in- 
convenient or  dangerous  to  pafs:  either  positively,  by  actual 
obftructions  ;  or  negatively,  by  want  of  reparations.  For  both 
of  thefe,  the  perfon  fo  obftrucling,  or  fuch  individuals  as  are 
bound  to  repair  and  cleanfe  them,  or,  (in  default  of  thefe  laft) 
the  parifh  at  large,  may  be  indicted,  diftreined  to  repair  and 
amend  them,  and  in  fome  cales  lined.  And  a  prefentment 
thereof  by  a  judge  of  afiife,  &c,  orajuftice  of  the  peace,  mall 
be  in  all  refpects  equivalent  to  an  indictment".  Where  there  is, 
an  houfe  erected, or  an  inclofure  made, upon  anypart  of  the  king's 
demefnes,  or  of  an  highway,  or  common  ftreet,  or  public  water, 
or  fuch  like  public   things,  it  is    properly  called   a  purpreflure3 . 

2.  All  thole  kinds  of  nufances  (fuch  as  offenfive  trades  and 
manufactures)  which  when  injurious  to  a  private  man  are  ac- 
tionable, are,  when  detrimental  to  the  public,  punifhable  by 
public  profecution,  and  fubject  to  fine  according  to  the  quantity 
of  the  mifdemefnor:  and  particularly  the  keeping  of  hogs  in 
any    city  or  market  town   is  indictable  as   a  public  nufancep. 

3.  All  diforderly  inns  or  ale-houfes,  bawdy-houjes,  gaming-houfes 
Jl age-plays  unlicenced,  booths  and  ftages  for  rope-dancers,  mount- 
ebanks, 

1  1  Hawk.  P.  C.  i57.  o  Co.  Litt. ^77.   from   the  French  four' 
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ebanks,  and  the  like,  are  public  nufances,  and  may  upon  indict- 
ment be  fuppreffed  and  fined*1.  Inns,  in  particular,  being  in- 
tended for  the  lodging  and  receipt  of  travellers,  may  be  indict- 
ed, fuppreffed,  and  the  inn-keepers  fined,  if  they  refufe  to  en- 
tertain a  traveller  without  a  very  fufficient  caufe  :  for  thus  to 
fruftrate  the  end  of  their  inftitution  is  held  to  be  diforderly  be- 
haviour1. Thus  too  the  hofpitable  laws  of  Norway  punifh,  in 
the  fevered:  degree,  fuch  inn-keepers  as  refufe  to  furnifh  accom- 
modations at  a  juft  and  reafonable  pricef.  4.  By  ftatute  10  & 
11  W.  III.  c.  17.  all  lotteries  are  declared  to  be  public  nufances, 
and  all  grants,  patents,  or  licences  for  the  fame  to  be  contrary 
to  law.  5.  Cottages  are  held  to  be  common  nufances,  if  erected 
fingly  on  the  wafte,  being  harbours  for  thieves  and  other  idle 
and  defolute  perfons.  Therefore  it  is  enacted  by  ftatute  31  Eliz. 
c.  7.  that  no  perfon  mail  erect  a  cottage,  unlefs  he  lays  to  it 
four  acres  of  freehold  land  of  inheritance  to  be  occupied  there- 
with, on  pain  to  forfeit  to  the  king  10/.  for  it's  erection,  and 
401.  per  month  for  it's  continuance ;  and  no  owner  or  occu- 
pier of  a  cottage  fhall  fuffer  any  inmates  therein,  or  more  fami- 
lies than  one  to  inhabit  there,  on  pain  to  forfeit  10/.  per  month 
to  the  lord  of  the  leet.  This  feems,  upon  our  prefent  more 
enlarged  notions,  a  hard  and  impolitic  law;  depriving  the  peo* 
pie  ofhoufes  to  dwell  in,  and  confequently  preventing  the  po- 
puloufnefs  of  towns  and  parifhes :  which,  though  it  is  gene- 
rally endeavoured  to  be  guarded  againft,  through  a  fatal  rural 
policy,  (being  fometimes,  when  the  poor  are  ill-managed,  an 
intolerable  hardfhip)  yet,  taken  in  a  national  view,  and  on  a 
fuppofition  of  proper  induftry  and  good  parochial  government, 
is  a  very  great  advantage  to  any  kingdom.  But  indeed  this,  like 
moll  other  rigid  or  inconvenient  laws,  is  rarely  put  in  execution. 
6.  The  making  and  felling  of  fireworks  and  fquibs,  or  throwing 
them  about  in  any  ftreet,  is,  on  account  of  the  danger  that  may 

enfue 
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enfue  to  any  thatched  or  timber  buildings,  declared  to  be  a 
common  nufance,  by  ftatute  9  &  10  W.  III.  c.  7.  and  therefore 
is  punifhable  by  fine.  7.  Eaves-droppers ,  or  fuch  as  liflen  under 
walls  or  windows,  or  the  eaves  of  a  houfe,  to  hearken  after  dif- 
courfe,  and  thereupon  to  frame  flanderous  and  mifchievous  tales, 
are  a  common  nufance  and  prefentable  at  the  court-leets :  or  are 
indictable  at  the  feffions,  and  punifhable  by  fine  and  finding 
fureties  for  the  good  behaviour1.  8.  Laftly,  a  common  Jcold,  com- 
munis rixatrix,  (for  our  law-latin  confines  it  to  the  feminine 
gender)  is  a  public  nufance  to  her  neighbourhood.  For  which 
offence  me  may  be  indicted";  and,  if  convicted,  mall  w  be  fen- 
tenced  to  be  placed  in  a  certain  engine  of  correction  called  the 
trebucket,  caftigatory,  or  cucking  ftool,  which  in  the  Saxon  lan- 
guage lignifies  the  fcolding  floolj  though  now  it  is  frequently 
corrupted  into  ducking  ftool,  becaufe  the  refidue  of  the  judgment 
ss,  that,  when  me  is  fo  placed  therein,  me  fhall  be  plunged  in 
the  water  for  her  puniihment*. 

6.    Idleness  in  any  perfon  whatfoever  is  alfo  a  high  offence 

again  ft  the  public  oeconomy,  In  China  it  is  a  maxim,  that  if  there 

be  a  man  who  does  not  work,   or  a  woman  that  is  idle,  in  the 

empire,  fomebody  muff,  fuffer  cold  or  hunger:  the  produce  of  the 

lands  not  being  more  than  fufScient,  with  culture,  to  maintain 

the  inhabitants ;    and  therefore,  though    the  idle   perfon  may 

flvift  off  the  want  from  himfelf,  yet  it  muft  in  the  end  fall  fome- 

where.     The  court  alfo  of  Areopagus  at  Athens  puniflied  idle- 

nefs,  and  exerted  a  right  of  examining  every  citizen   in  what 

manner  he  fpent  his  time  ;  the  intention  of  which  wasy,  that  the 

Athenians,  knowing  they  were  to  give  an  account  of  their  ocr 

cupations,  mould  follow  only  fuch  as  were  laudable,  and  that 

there  might  be  no  room  left  for  fuch  as  lived  by  unlawful  arts. 

The  civil  law  expelled  all  fturdy  vagrants  from  the  cityz :  and, 
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in  our  own  law,  all  idle  perfons  or  vagabonds,  whom  our  antient 
ftatutes  defcribe  to  be  "  fuch  as  wake  on  the  night,  and  fleep  on 
"  the  day,  and  haunt  cuftomable  taverns,  and  aie-houfes,  and 
"  routs  about ;  and  no  man  wot  from  whence  they  come,  ne 
"  whither  they  go  ;"  or  fuch  as  are  moft  particularly  defcribed 
by  ftatute  17  Geo.  II.  c.  5.  and  divided  into  three  dalles,  idle 
and    diforderly  perfons,    rogues     and    vagabonds,  and  incorrigible 

rogues ; all  thefe  are  offenders   againft  the  good  order,  and 

blemifhes  in  the  government  of  any  kingdom.  They  are  there- 
fore all  punifhed,  by  the  ltatute  laft-mentioned  ;  that  is  to  fay, 
idle  and  diforderly  perfons  with  one  month's  imprifonment  in 
the  houfe  of  correction  ;  rogues  and  vagabonds  with  whipping 
and  imprifonment  not  exceeding  iix  months  ;  and  incorrigible 
rogues  with  the  like  difcipline  and  confinement,  not  exceeding 
two  years :  the  breach  and  efcape  from  which  confinement  in 
one  of  an  inferior  clafs,  ranks  him  among  incorrigible  rogues  ; 
and  in  a  rogue  (before  incorrigible)  makes  him  a  felon,  and 
liable  to  be  tranfported  for  feven  years.  Perfons  harbouring 
vagrants  are  liable  to  a  fine  of  forty  millings,  and  to  pay  all 
expenfes  brought  upon  the  pariih  thereby  ;  in  the  fame  manner 
as,  by  our  antient  laws,  whoever  harboured  any  ftranger  for 
more  than  two  nights,  was  anfwerable  to  the  public  for  any 
offence  that  fuch  his  inmate  might  commit3. 

7.  Under  the  head  of  public  oeconomy  may  alfo  be  pro- 
perly ranked  all  fumptuary  laws  againfl  luxury,  and  extravagant 
expences  in  drefs,  diet,  and  the  like ;  concerning  the  general 
utility  of  which  to  a  flate,  there  is  much  controverfy  among  the 
political  writers.  Baron  Montefquieu  lays  it  downb,  that  luxury 
is  neceffary  in  monarchies,  as  in  France ;  but  ruinous  to  demo- 
cracies, as  in  Holland.  With  regard  therefore  to  England, 
whole  government  is  compounded  of  both  fpecies,  it  may  full 
be  a  dubious  queilion,  how  far  private  luxury  is  a  public  evil ; 
and,  as  fuch,  cognizable  by  public  laws.    And  indeed  our  legif- 

lators 
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lators  have  fcveral  times  changed  their  fcntlments  as  to  this 
point :  for  formerly  there  were  a  multitude  of  penal  laws  exift- 
ino-,  to  reftrain  excefs  in  apparel0 ;  chiefly  made  in  the  reigns  of 
Edward  the  third,  Edward  the  fourth,  and  Henry  the  eighth, 
againft  piked  (hoes,  fhort  doublets,  and  long  coats  ;  all  of  which 
were  repealed  by  flatute  i  Jac.  I.  c.  25.  But,  a3  to  excefs  in  diet, 
there  ftill  remains  one  antient  ftatute  unrepealed,  10  Edw.  III. 
ft.  2.  which  ordains  that  no  man  mall  be  ferved,  at  dinner  or 
flipper,  with  more  than  two  courfes  ;  except  upon  fome  great 
holydays  there  fpecified,  in  which  he  may  be  ferved  with  three. 

8.  Next  to  that  of  luxury,  naturally  follows  the  offence  of 
gaming,    which  is  generally  introduced  to  fupply  or  retrieve  the 
eypenfes  occafioned  by  the  former  :  it  being  a  kind  of  tacit  con- 
feftion,  that  the  company  engaged  therein  do,  in  general,  exceed 
the  bounds  of  their  refpeclive  fortunes  ;  and  therefore  they  caft 
lots  to  determine  upon  whom  the  ruin  fhall  at  prefent  fall,  that 
the  reft  may  be  faved  a  little  longer.     But,  taken  in  any  light, 
it  is  an  offence  of  the  moft  alarming  nature;  tending  by  necef- 
fary  confequence  to  promote  public  idlenefs,  theft,  and  debau- 
chery among  thofe  of  a  lower  clafs:  and  among  perfons  of  a 
fuperior  rank,  it  hath  frequently  been  attended  with  the  fudden 
ruin  and  defolation  of  antient  and  opulent  families,  an  abandoned 
proftitution  of  every  principle  of  honour  and  virtue,  and  too  often 
hath  ended  in  felf-murder.  To  reftrain  this  pernicious  vice  among 
the  interior  fort  of  people,  the   ftatute   33  Hen.  VIII.  c.  9.  was 
made;  which  prohibits  to  ail  but  gentlemen  the  games  of  tennis, 
tables,  cards,  dice,  bowls,  and  other  unlawful  diverfions  there 
fpecifiedd,  unlefs  in  the  time  of  chriftmas,  under  pecuniary  pains 
and  imprifonment.     And   the  fame  law,  and  alfo  the  ftatute 
30  Geo.  II.  c.  24.  inflict   pecuniary  penalties,  as  well  upon  the 
mafter  of  any  public  houfe  wherein  fervants  are  permitted  to 
game,  as  upon  the  fervants  themfelves  who  are  found  to  be  ga- 
ming there.     But  this  is  not  the  principal  ground  of  modern 
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complaint:  it  is  the  gaming  in  high  life,  that  demands  the  at- 
tention of  the  magifrrate ;  a  paffion  to  which  every  valuable 
coniideration  is  made  a  facrifice,  and  which  we  feem  to  have  in- 
herited from  our  anceftors  the  antient  Germans;  whom  Tacitus6 
defcribes  to  have  been  bewitched  with  the  fpirit  of  play  to  a  moil 
exorbitant  degree.  "  They  addict  theml'elves,  fays  he,  to  dice, 
(which  is  wonderful)  when  iober,  and  as  a  ferious  employ- 
ment ;  with  fuch  a  mad  defire  of  winning  or  lofmg,  that,  when 
ftript  of  every  thing  elfe,  they  will  ftake  at  laft  their  liberty, 
and  their  very  felves.  The  lofer  goes  into  a  voluntary  flavery, 
and,  though  younger  and  ftronger  than  his  antagonift,  fuffers 
himfelf  to  be  bound  and  fold.  And  this  perfeverance  in  fo  bad 
a  caufe  they  call  the  point  of  honour  :  ea  eft  in  re  prava  per- 
vicaciaipjijidem'vocant"  One  would  almoll  be  tempted  to 
think  Tacitus  was  defcribing  a  modern  Englifhman.  When  men 
are  thus  intoxicated  with  fo  frantic  a  fpirit,  laws  will  be  of  little 
avail :  becaufe  the  fame  falfe  fenfe  of  honour,  that  prompts  a 
man  to  facrifice  himfelf,  will  deter  him  from  appealing  to  the 
magiftrate.  Yet  it  is  proper  that  laws  mould  be,  and  be  known 
publicly,  that  gentlemen  may  learn  what  penalties  they  wilfully 
incur,  and  what  a  confidence  they  repofe  in  fliarpers ;  who,  if 
fuccefsful  in  play,  are  certain  to  be  paid  with  honour,  or,  if 
unfuccefsful,  have  it  in  their  power  to  be  ftill  greater  gainers  by 
informing.  For  by  ftatute  16  Car.  II.  c.  7.  if  any  perfon  by 
playing  or  betting  fhall  lofe  more  than  100/.  at  one  time,  he 
ihall  not  be  compellable  to  pay  the  fame  ;  and  the  winner  mall 
forfeit  treble  the  value,  one  moiety  to  the  king,  the  ether  to  the 
informer.  The  ftatute  9  Ann.  c.  14,  enacts,  that  all  bonds  and 
other  fecurities,  given  for  money  won  at  play,  or  money  lent  at 
the  time  to  play  withal,  fhall  be  utterly  void  :  that  all  mort- 
gages and  incumbrances  of  lands,  made  upon  the  fame  coniide- 
ration, mall  be  and  enure  to  the  ufe  of  the  heir  of  the  mort- 
gagor: that,  if  any  perfon  at  one  time  lofes  10/.  at  play,  he 
may  fue  the  winner,  and  recover  it  back  by  action  of  debt  at  law  j 
£nd,  in  cafe  the  lofer  does  not,  any  other  perfon  may  fue  the  win- 
ner 
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ner  for  treble  the  fum  fo  loft  ;  and  the  plaintiffin  either  cafe  may- 
examine  the    defendant   himfelf  upon  oath:  and  that  in  any  of 
thefe  fuits  no  privilege    of  parliament  mall  be  allowed.     The 
flatute  farther  enacts,  that  it  any  perfon  cheats  at   play,  and    at 
one  time  wins  more  than  10/.  or  any  valuable  thing,    he  may  be 
indicted  thereupon,  and  mall  forfeit  five  times  the  value,  mail  be 
deemed  infamous,  and  fuffcr  fuch  corporal  punifhment  as  in  cafe 
of  wilful  perjury.     By  feveral  flatutes  of  the  reign  of  king 
George  IIf,  all  private  lotteries  by  tickets,  cards,  or  dice,  (and 
particularly  the  games  of  faro,  ballet,   ace  of  hearts,  hazard, 
paflage,  roily  polly,  and  all  other  games  with  dice,    except  bag- 
gammon)  are  prohibited  under  a  penalty  of  200/.  for  him  that 
fliall  erect  fuch  lotteries,  and  50/,  a  time  for  the  players.    Public 
lotteries,  unlefs  by  authority  of  parliament,  and  all  manner  of 
ingenious  devices,  under  the  denomination  of  fales  orotherwife, 
which' in  the  end  are  equivalent  to  lotteries,  were  before  prohi- 
bited by  a  great  variety  of  ilatutes  g  under  heavy  pecuniary  pe- 
nalties.    But  particular  defcriptions  will  ever  be  lame  and  defi- 
cient, unlefs  all  games  of  mere  chance  are  at  once  prohibited  ; 
the  inventions  of  fharpers  being  fwifter  than  the  punifhment  of 
the  law,  which  only  hunts  them  from  one  device  to  another. 
The  flatute   13  Geo.  II.  c.    19.  to  prevent  the  multiplicity  of 
horfe  races,  another  fund  of  gaming,  directs  that  no  plates  or 
matches  under  50/.  value  mall  be   run,  upon  penalty  of  200/. 
to  be  paid  by  the  owner  of  each  horfe  running,  and  100/.  by 
fuch   as   advertife  the  plate.     By  flatute  1 8  Geo.  II.  c.  34.  the 
flatute  9  Ann.  is  farther  enforced,   and  fome  deficiencies  fup- 
plied :  the  forfeitures  of  that  act   may  now  be  recovered  in  a 
court  of  equity  ;  and,   moreover,  if  any  man  be  convicted  upon 
information  or  indictment  of  winning  or  lofing  at  any  fitting 
10/,  or  20/.  within  twenty  four  hours,  he  fhall  forfeit  five  times 
the  fum.     Thus  careful  has  the  legiflature  been  to  prevent  this 
deflructive  vice  :  which  may  fhew  that  our  laws  againfl  gaming 
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are  not  fo  deficient,  as  ourfelves  and  our  magiftrates  in  putting 
thofelaws  in  execution. 

9.  Lastly,  there  is  another  offence,  fo  conftituted  by  a  va- 
riety of  ads  of 'parliament,  which  are  fo  numerous  and  focon- 
fufed,  and  the  crime  itfelf  of  fo  queflionable  a  nature,  that  I 
mall  not  detain  the  reader  with  many  obfervations  thereupon. 
And  yet  ic  is  an  offence  which  the  fportfmen  of  England  feem 
to  think  of  the  higheft  importance  ;  and  a  matter,  perhaps  the 
only  one,  of  general  and  national  concern  :  affociations  having 
been  formed  all  over  the  kingdom  to  prevent  it's  deftruclive  pro- 
grefs.  I  mean  the  offence  of  deftroying  fuch  beafts  and  fowls, 
as  are  ranked  under  the  denomination  of  game  :  which,  we  may 
remember,  was  formerly  obfervedh,  (upon  the  old  principles  of 
the  foreft  law)  to  be  a  trefpafs  and  offence  in  all  perfons  alike, 
who  have  not  authority  from  the  crown  to  kill  game  (which  is 
royal  property)  by  the  grant  of  either  a  free  warren,  or  atleaft 
a  manor  of  their  own.  But  the  laws,  called  the  game  laws, 
have  alfo  inflicted  additional  punifhraents  (chiefly  pecuniary)  on 
perfons  guilty  of  this  general  offence,  unlefs  they  be  people  of 
fuch  rank  or  fortune  as  is  therein  particularly  fpecified.  All  per- 
fons therefore,  of  what  property  or  diftincHon  foever,  that  kill 
game  out  of  their  own  territories,  or  even  upon  their  own  ef- 
tates,  without  the  king's  licence  expreffed  by  the  grant  of  a 
franchife,  are  guilty  of  the  firft  original  offence,  of  encroaching 
on  the  royal  prerogative.  And  thofe  indigent  perfons  who  do 
fo,  without  having  fuch  rank  or  fortune  as  is  generally  called  a 
qualification,  are  guilty  not  only  of  the  original  offence,  but  of 
the  aggravations  alfo,  created  by  the  ftatutes  for  preferving  the 
game:  which  aggravations  are  fo  feverely  punifhed,  and  thofe 
punifhments  fo  implacably  inflicted,  that  the  offence  againft  the 
king  is  feldom  thought  of,  provided  the  miferable  delinquent 
can  make  his  peace  with  the  lord  of  the  manor.  This  offence, 
thus  aggravated,  I  have  ranked  under  the  prefent  head,  becaufe 
the  only  rational  footing,  upon  which  we  can  confider  it  as  a 

crime, 
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crime,  is,  that  in  low  and  indigent  perfons  it  promotes  idlenefs, 
and  takes  them  away  from  their  proper  employments  and  call- 
ings; which  is  an  offence  againft  the  public  police  and  oeco- 
nomy  of  the  commonwealth. 

The  ftatutes  for  preferving  the  game  are  many  and  various, 
2nd  not  a  little  obfcure  and  intricate  ;  it  being  remarked',  that 
in  one  ftatuteonly,  5  Ann.  c.  14.  there  is  falfe  grammar  in  no 
fewer  than  fix  places,  beiides  other  miftakes :  the  occafion  of 
which,  or  what  denomination  of  perfons  were  probably  the 
penncrs  of  thefe  ftatutes,  I  fhall  not  at  prefent  enquire.  It  is  in 
general  fufficient  to  obferve,  that  the  qualifications  for  killing 
game,  as  they  are  ufually  called,  or  more  properly  the  exemptions 
from  the  penalties  inflicted  by  the  flatute  law,  are,  1.  The  having 
a  freehold  eftate  of  100/.  per  annum;  there  being  fifty  times  the 
property  required  to  enable  a  man  to  kill  a  partridge,  as  to  vote 
for  a  knight  of  the  mire:  2.  A  Icafehold  for  ninety  nine  years 
of  1 50  /.  per  annum:  3.  Being  the  fon  and  heir  apparent  of  an 
efquire  (a  very  loofe  and  vague  defcription)  orperfon  offuperior 
degree :  4.  Being  the  owner,  or  keeper,  of  a  foreft,  park, 
chafe  or  warren.  For  unqualified  perfons  tranfgreffing  thefe 
laws,  by  killing  game,  keeping  engines  for  that  purpofe,  or  even 
having  game  in  their  cuftody,  or  for  perfons  (however  qualified) 
that  kill  game,  or  have  it  in  pofleiiion,  at  unfeafonable  times  of 
the  year,  there  are  various  penalties  affigned,  corporal  and  pe- 
cuniary, by  different  ftatutesk;  on  any  of  which,  but  only  on 
one  at  a  time,  the  juftices  may  convict  in  afummary  way,  or 
profecutions  may  be  carried  on  at  the  aflifes.  And,  laftly,  by 
ftatute28  Geo.  II.  c.  i2.noperfon,  however  qualified  to  kill, 
may  make  merchandize  of  this  valuable  privilege,  by  filling  or 
expofing  to  iale  any  game,  on  pain  of  like  forfeiture  as  if  he 
had  no  qualification. 

i  Burn's  Juitice,  tit.  Game,  §.  3,  k  Ibid,  cod,  tit: 
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Of     HOMICIDE. 


IN  the  ten  preceding  chapters  we  hatfe  considered,  firft,  fucL 
crimes  and  mifdcmefnors  as  are  more  immediately  injurious 
to  God  and  his  holy  religion  ;  fecondly,  fuch  as  violate  or  tranf* 
grefs  the  law  of  nations;  thirdly,  fuch  as  more  efpecially  affecl: 
the  king,  the  father  and  reprefentative  of  his  people  ;  fourthly, 
fuch  as  more  directly  infringe  the  rights  of  the  public  or  com- 
monwealth, taken  in  it's  collective  capacity;  and  are  nowlaftly, 
to  take  into  consideration  thofe  which  in  a  more  peculiar  manner 
affecl  and  injure  individuals  or  private  fubjecls. 

Were  thefe  injuries  indeed  confined  to  individuals  only,  and 
did  they  affecl  none  but  their  immediate  objects,  they  would  fall 
abfolutely  under  the  notion  of  private  wrongs;  for  which  a  fa- 
tisfaction  would  be  due  only  to  the  party  injured  :  the  manner 
of  obtaining  which  was  the  fubjecl  of  our  enquiries  in  the  pre- 
ceding volume.  But  the  wrongs,  which  we  are  now  to  treat  of, 
are  of  a  much  more  extenfive  confequence  ;  1 .  Becaufe  it  is  im- 
poffible  they  can  be  committed  without  a  violation  of  the  laws 
of  nature ;  of  the  moral  as  well  as  political  rules  of  right : 
2.  Becaufe  they  include  in  them  almoft  always  a  breach  of 
the  public  peace:  3.  Becaufe  by  their  example  and  evil  ten- 
dency they  threaten  and  endanger  the  fubvcrlion  of  all  civil  fo- 
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cietyi  Upon  thefe  accounts  it  is,  that,  befides  the  private  fatis- 
faclioii  due  and  given  in  many  cafes  to  the  individual,  by  acti6n 
tor  the  private  wrong,the  government  alfo  calls  upon  the  offender 
to  fubrriit  to  public  puniihment  for  the  public  crime.  And  the 
profecution  of  thefe  offences  is  always  at  the  fuit  and  in  the  name 
of  the  king,  in  whom  by  the  texture  of  our  confutution  the 
jus  gladii,  or  executory  power  of  the  law,  entirely  refides.  Thus 
too,  in  the  old  Gothic  conftitution,  there  was  a  threefold  puniih- 
ment inflicted  on  all  delinquents :  flrft,  for  the  private  wrong  to 
tht  party  injured  ;  fecondly,  for  the  offence  againft  the  king  by 
diibbedience  to  the  laws  j  and  thirdly,  for  the  crime  againft  the 
public  by  their  evil  example*.  Of  which  we  may  trace  the 
groundwork  in  what  Tacitus  tells  us  of  his  Germans'5 ;  that, 
whenever  offenders  were  fined,  "  pars  ?nulclae  regi,  v,el civitati, 
'farsipfi  qui  vindicatur  vel  propinquis  ejus,  exfohitur." 

T  h  g  s  e  crimes  and  mifdemefnors  againft  private  fubjecls  are 
principally  of  three,  kinds-;  againft    their  per/ens,  their   habita- 
•,  and  their  property* 

O  f  crimes  injurious  to  the  perfons  of  private  fubjects,  the 
molt  principal  and  important  is  the  offence  of 'taking  away  that 
life,  which  is  the  immediate  gift  of  the  great  creator  ;  and 
of  which  therefore  no  man  can  be  entitled  to  deprive  himfelf 
or  another,  but  in  fome  manner  either  exprefsly  commanded  in, 
or  evidently  deducible  from,  thofelaws  which  the  creator  has 
given  us  ;  the  divine  laws,  I  mean,  of  either  nature  or  revela- 
tion. The  fubject  therefore  of  the  prefent  chapter  will  be,  the 
offence  of  homicide  or  deftroying  the  life  of  man,  in  it's  feveral 
itagesof  guilt,  arifing  from  the  particular  circumftances  of  mi- 
tigation or  aggravation  which  attend  it. 

Now  homicide,  or  the  killing  of  any  human  creature,  is  of 

three  kinds  ;  jujljjtable,  excufable,  and  felonious.     The  firft'  lias 

no  fhare  of  guilt  at  all  j  the  fecond  very  little  ;  but  the    third  is 
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the  higheft  crime  againft  the  law  of  nature,  that  man  is  capable 
of  committing. 

I.  Justifiable  homicide  is  of  divers  kinds. 

1.  Such  as  is  owing  to  fome  unavoidable  necejfity,  without 
any  will,  intention,  or  defire,  and  without  any  inadvertence  or 
negligence,  in  the  party  killing,  and  therefore  without  any  fha- 
dow  of  blame.  As,  for  inftance,  by  virtue  of  fuch  an  office  as 
obliges  one,  in  the  execution  of  public  juftice,  to  put  a  male- 
factor to  death,  who  hath  forfeited  his  life  by  the  laws  and  ver- 
dict of  his  country.  This  is  an  act  of  neceffity,  and  even  of 
civil  duty  ;  and  therefore  not  only  juftifiable,  but  commendable 
where  the  law  requires  it.  But  the  law  mud  require  it,  other- 
wife  it  is  not  juftifiable  :  therefore  wantonly  to  kill  the  greateft 
of  malefactors,  a  felon  or  a  traitor,  attainted  or  outlawed,  deli- 
berately, uncompelled,  and  extrajudicially,  is  murder0.  For  as 
Bracton  d  very  juftly  obferves,  "  ifiud  homicidium  ft  fit  ex  Hvore, 
vel  deledatione  effundend'i  humanumfangiiincm^  licet  jitjle  occidatw 
ifte  tamen  occifor  peccat  mortaliter,  propter  intentionem  ccrrup- 
"  tarn**  And  farther,  if  judgment  of  death  be  given  by  a  judge 
not  authorized  by  lawful  commiffion,  and  execution  is  done  ac- 
cordingly, the  judge  is  guilty  of  murder6.  And  upon  this  ac- 
count fir  Matthew  Hale  himfelf,  though  he  accepted  the  place 
of  a  judge  of  the  common  pleas  under  Cromwell's  government 
(fmce  it  is  neceffary  to  decide  the  difputes  of  civil  property  in 
the  word  of  times)  yet  declined  to  fit  on  the  crown  fide  at 
the  aflifes,  and  try  prifoners  ;  having  very  ftrong  objections 
to  the  legality  of  the  ufurper's  commiffionf :  a  diftinction  per- 
haps rather  too  refined  j  fmce  the  punifhment  of  crimes  is  at 
leaft  as  neceffary  to  fociety,  as  maintaining  the  boundaries  of 
property.  Alfo  fuch  judgment,  when  legal,  muff,  be  executed 
by  the  proper  officer,  or  his  appointed  deputy  ;  for  no  one  elfe 
is  required  by  law  to  do  it,  which  requifition  it  is,  that  juftifies 

the 
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the  homicide.  If  another  perfon  doth  it  of  his  own  head,  it  is 
held  to  be  murder*:  even  though  it  be  the  judge  himfelf  \  It 
mull  farther  be  executed,  fcrvato  juris  or  dine  ;  it  muft  purfue  the 
fen  ten*  e  of  the  court.  If  an  officer  beheads  one  who  is  adjudged 
to  be  hanged,  or  vife  verfa,  it  is  murder' :  for  he  is  merely  mi- 
nifterial,  and  therefore  only  jufiitied  when  he  acts  under  the 
authority  and  compullion  of  the  law ;  but,  if  a  fheriff  changes 
one  kind  of  death  for  another,  he  then  acts  by  his  own  autho- 
rity, which  extends  not  to  the  commifiion  of  homicide  :  and, 
belides,  this  licence  might  occafion  a  very  grofs  abufe  of  his 
power.  The  king  indeed  may  remit  part  of  a  fentence ;  as,  in 
the  cafe  of  treafon,  all  but  the  beheading  :  but  this  is  nq  change 
no  introduction  of  a  new  punifhment ;  and  in  the  cafe  of  felony 
where  the  judgment  is  to  be  banged,  the  king  (it  hath  been  faid) 
cannot  legally  order  even  a  peer  to  be  beheadedk.  But  this  doc- 
trine will  be  more  fully  confidered  in  a  fubfequent  chapter. 

Again:  in  forne  cafes  homicide  is  juftifiable,  rather  by  the 
permijpon,  than  by  the  abfolute  command  of  the  law  :  either  for 
the  advancement  of  public  juflice,  which  without  fuch  indemnifi- 
cation would  never  be  carried  on  with  proper  vigour  ;  or,  in  fuch 
inttances  where  it  is  committed  for  the  prevention  of  fome  atro- 
cious crime,  which  cannot  otherwife  be  avoided. 

2.  H  o  m  1  c  1  d  e  s ,  committed  for  the  advancement  of  public  juj- 
tice,  are  j  i.  Where  an  officer,  in  the  execution  of  his  office, 
either  in  a  civil  or  criminal  cafe,  kills  a  perfon  that  affaults  and. 
refills  him'.  2.  If  an  officer,  or  any  private  perfon,  attempts 
to  take  a*man  charged  with  felony,  and  is  refilled  ;  and,  in  the 
endeavour  to  take  him,  kills  himm.  This  is  of  a  piece  with 
the  old  Gothic  conititutions,  which  (Stiernhook  informs  usn) 
c  far  em,  ft  aliter  capi  non  pojjet,  occidere  permit tunt,     3 .  In  cafe 
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of  a  riot,  or  rebellious  afiemblv.  the  officers  endeavouring-  to 
tiifperfe  the  mob  are  juftifiable  in  killing  them,  both  at  common 
la\v°,  and  by  the  riot  act,  i  Geo.  I.  c.  5.  4.  Where  the  p:i- 
ioners  in  a  gaol,  or  going  to  gaol,  affault  the  gaoler  or  officer, 
and  he  in  his  defence  kills  any  of  them,  it  is  justifiable,  for  the 
fake  of  preventing  an  efcape1'.  5.  If  trefpafters  in  forefts,  parks, 
chafes,  or  warrens,  will  not  iurrender  themfelvcs  to  the  keepers, 
they  may  be  flain  ;  by  virtue  of  the  ftatute  21  Edw.  I.  ft.  2.  de 
makfaftoribus  in  parcis,  and  3  &  4  W.  &  M.  c  10.  But,  in 
•all  thefe  cafes,  there  mull  be  an  apparent  neceflity  on  the  oflicer's 
fide  ;  viz.  that  the  party  could  not  be  arrefted  or  apprehended, 
the  riot  could  not  be  fupprefted,  the  prifoners  could  not  be  kept 
in  hold,  the  deer-flea! ers  could  not  but  efcape,  unlcfs  fuch  ho- 
micide were  rv  mmitted  :  otherwife,  without  fuch  abfolute  ne- 
ceflity, it  is  not  juftifiable.  6.  If  the  champions  in  a  trial  by 
battel  killed  either  of  them  the  other,  fuch  homicide  wa:>  juf» 
tifiable,  and  was  imputed  to  the  juft  judgment  of  God,  who 
was  thereby  prefumed  to  have  decided  in  favour  of  the  truthq. 

3.  In  the  next  place,  fuch  homicide,  as  is  committed  for  the 
-prevention  of  any   forcible  and  atrocious   crime,  is  juftifiable  by  -, 
the  law  of  nature1" ;  and  alio  by  the  Law  of  England,  as  it  flood  ', 
fo  early  as  the  time  of  Bracton5,  and  as  it  is  iince  declared  by 
ftatute  24  Hen.  VIII.  c.  5.     If  any  perion  attempts  a  robbery  or 
murder  of  another,   or  attempts  to  break   open    a  houfe  in  the 
night  time,  (which  extends  alio  to  an  attempt  to  burn  itc,)  and 
{hall  be  killed  in  fuch  attempt,  the  flayer  mail  be  acquitted  and 
difcharged.     This  reaches  not  to  any  crime  unaccompanied  with 
force,  as  picking  of  pockets  ;  or  to   the  breaking   open  oi  any 
lioule  in  the  day  time,  unlefs  it  carries  with  it  an  attempt  of  rob- 
bery alio.     So  the  Jewifh  law,  which  punifhed  no  theft  with 
death,  makes  homicide  only  juftifiable,  in  cafe  of  noclurnalhoxite- 
breaking:  if  a  thief  be  found  breaking  up,  and  he  be  imitten 
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«s  that  he  die,  no  blood  fhall  be  fhed  for  him  :  but  if  the  fun 
"  berifen  upon  him,  there  mall  blood  be  fhed  for  him  j  for  he 
"  mould  have  made  full  reftitution".  At  Athens,  if  any  theft 
was  committed  by  night,  it  was  lawful  to  kill  the  criminal,  if 
taken  in  the  fact":  and,  by  the  Roman  law  of  the  twelve  tables, 
a  thief  might  be  {lain  by  night  with  impunity  ;  or  even  by  day, 
if  he  armed  himfelf  with  any  dangerous  weapon51  :  which 
amounts  very  nearly  to  the  fame  as  is  permitted  by  our  own 
cor.ftitutions. 

v 

Th  e  Roman  law  alfo  juflifies  homicide,   when  committed  in 

defence  of  the  chaftity  either  of  onefelf  or  relations7 :  and  fo 
alfo,  according  to  Seldonz,  flood  the  law  in  the  Jewifh  republic. 
The  Englifh  law  likewife  juftifies  a  woman,  killing  one  who 
attempts  to  ravim  her3 :  and  fo  too  the  hufband  or  father  may 
juftify  killing  a  man,  who  attempts  a  rape  upon  his  wife  or 
daughter  ;  but  not  if  he  takes  them  in  adultery  by  confent,  for 
the  one  is  forcible  and  felonious,  but  not  the  otherb.  And  I 
make  no  doubt  but  the  forcibly  attempting  a  crime,  of  a  ftill 
more  dcteftable  nature,  may  be  equally  refifted  by  the  death  of 
the  unnatural  aggrefTor.  For  the  one  uniform  principle  that  runs 
through  our  own,  and  all  other  laws,  feems  to  be  this :  that 
where  a  crime,  in  itfelf  capital,  is  endeavoured  to  be  committed 
by  force,  it  is  lawful  to  repel  that  force  by  the  death  of  the  party 
attempting.  But  we  muft  not  carry  this  doctrine  to  the  fame  vi- 
fionary  length  that  Mr.  Locke  does;  who  holds0,  "  that  all  man- 
v"  ner  of  force  without  right  upon  a  man's  perfon,  puts  him  in  a 
"  ftate  of  war  with  the  aggreffor  ;  and,  of  confequence,  that 
"  being  in  fuch  a  ftate  of  war,  he  may  lawfully  kill  him  that 
<:  puts  him  under  this  unnatural  reftraint."  However  juft  this 
conclufion  may  be  in  a  ftate  of  uncivilized  nature,  yet   the  law 
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of  England,  like  that  of  every  other  well-regulated  cor"!  mnity, 
is  too  tender  of  the  public  peace,  too  careful  of  the  lives  of  the 
fubjects,  to  adopt  fo  contentious  a  fyftem  ;  nor  will  fuffer  with 
impunity  any  crime  to  he  prevented  by  death,  unlefs  the  fame, 
if  committed,  would  alfo-  be  punijfad  by  death. 

In  thefe  inftances  of  jufiifiabU  homicide,  you  will  obferve  that 
the  flayer  is  in  no  kind  of  fault  whatfoever,  not  even  in  the  mi- 
nutefl  degree ;  and  is  therefore  to  be  totally  acquitted  and  dis- 
charged, with  commendation  rather  than  blame.  But  that  is  not 
quite  the  cafe  in  excufable  homicide,  the  very  name  whereof  im- 
ports fome  fault,  fome  error,  or  omiffion  ;  fo  trivial  however, 
that  the  law  excufes  it  from  the  guilt  of  felony,  though  in  flrict- 
nefs  it  judges  it  deferving  of  fome  little  degree  of  punilhment. 

II.  Excusable  homicide  is  of  two  forts;  either  per  infor* 
tunium, by  mifad venture;  or  fe  defendendo,  upon  a  principle  of 
felf-prefervation.  We  will  firft  fee  wherein  thefe  two  fpecies  of 
homicide  are  diftincT:,  and  then  wherein  they  agree. 

i.  Homicide  per  infortunium,  or  mi/adventure,  is  where  a 
man,  doing  a  lawful  act,  without  any  intention  of  hurt,  unfor- 
tunately kills  another  :  as  where  a  man  is  at  work  with  a  hatchet 
and  the  head  thereof  flies  of  and  kills  a  ftander  by;  or,  where 
a  perfon,  qualified  to  keep  a  gun,  is  fhooting  at  a  mark,  and  un- 
defignedly  kills  a  mand :  for  the  act  is  lawful,  and  the  effect  is 
merely  accidental.  So  where  a  parent  is  moderately  correcting 
his  child,  a  mafter  hisfervant  or  fcholar,  or  an  officer  punifhing 
a  criminal,  and  happens  to  occaiion  his  death,  it  is  only  mifad- 
venture ;  for  the  act  of  correction  wag  lawful :  but  if  he  exceeds 
the  bounds  of  moderation,  either  in  the  manner,  the  inftrument, 
or  the  quantity  of  punilhment,  and  death  enfues,  it  is  man- 
ilaughter  at  leaft,  and  in  fome  cafes  (according  to  the  circum- 
flances)  murder6;  for  the  act  of  immoderate  correction  is  un- 
lawful. 
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lawful.  Thus  by  an  edict  of  the  emperor  Conftantinef,  when 
the  rigor  of  the  Roman  law  with  regard  to  flaves  began  to  relax 
and  foften,  a  matter  was  allowed  to  chaflife  his  Have  with  rods 
and  imprifonmerit,  and,  if  death  accidentally  enfued,  he  was 
guilty  of  no  crime:  but  if  he  {truck  him  with  a  club  or  a  ftone, 
and  thereby  occafioned  his  death  ;  or  if  in  any  other  yet  groffer 
manner  "  immoderate  fuo  jure  utatur,  tunc  reus  homicidii  fit" 

But,  to  proceed.  A  tilt  or  tournament,  the  martial  diver- 
fion  of  our  anceftors,  was  however  an  unlawful  act-,  and  fo  are 
boxing  and  fwordplaying,  the  fucceeding  amufement  of  their 
posterity  and  therefore  if  a  knight  in  the  former  cafe,  or  a  gla- 
diator in  the  latter,  oe  killed,  fuch  killiug  is  felony  of  man- 
flaughter.  But,  if  t  u  king  command  or  permit  fuch  diveriion, 
it  is  laid  to  be  only  mifadventure  ;  for  then  the  act  is  lawful3. 
In  like  manner  as,  by  the  laws  both  of  Athens  and  Rome,  he  who 
killed  another  in  the  pancratium,  or  public  games,  authorized  or 
permitted  by  the  ftate,  Was  not  held  to  be  guilty  of  homicide11. 
Likewife  to  whip  another's  horfe,  whereby  he  runs  over  a  child 
and  kills  him,  is  held  to  be  accidental  in  the  rider,  for  he  has 
done  nothing  unlawful ;  but  manilaughter  in  the  perfon  who 
whipped  him,  for  the  act  was  a  trefpafs,  and  at  belt  a  piece  of 
idlenefs,  of  inevitably  dangerous  conlequence'.  And  in  general, 
if  death  enfues  in  conlequence  of  any  idle,  dangerous,  and  un- 
lawful fport,  as  mooting  or  cafting  ftones  in  a  town,  or  the 
barbarous  diveriion  of  cock-throwing,  in  thefe  and  iimilar  cafes., 
the  flayer  is  guilty  of  man-flaughter,  and  not  mifadventure  only? 
for  thefe  are  unlawful  actsk. 

2.  Homicide  in  /elf- defence ,  or Je  defendendo,  upon  a  fudden 
affray  is  alfo   excufable  rather  than  juftifiable,  by  the  Englifh 
law.     This  fpecies  of  felf-defence  mult   be  diftinguifhed  from 
thatjuft  now  mentioned,  as  calculated  to  hinder  the  perpetra- 
tion 
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tion  of  a  capital  crime;  whichis  not  only  a  matter  of  excufe,  but 
of  j unification.  But  the  felf-defence,  which  we  are  nowfpeaking 
of,  is  that  whereby  a  man  may  protect  himfelf  from  an  affault,  or 
the  like,  in  the  courfe  of  a  fudden  brawl  or  quarrel,  by  killing 
him  who  afl'aults  him.  And  this  is  what  the  law  exprefTes  by 
the  word  chance-medley  ^  or  (as  fome  rather  chufe  to  write  it) 
chand-medley  \  the  former  of  which  in  it's  etymology  figniiies  a 
cafual  affray,  the  latter  an  affray  in  the  heat. of  blood  or  pailion  : 
both  of  them  of  pretty  much  the  fame  import;  but  the  former 
is  in  common  fpeech  too  often  erroneoufly  applied  to  any  man* 
ner  of  homicide  by  mifadventure  ;  whereas  it  appears  by  the 
ftatute  24  Hen.  VIII.  c.  5.  and  our  antient  books1^  that  it  is  pro- 
perly applied  to  fuch  killing,  as  happens  in  felf  defence  upon  a 
fudden  rencounter"1.  This  right  of  natural  defence  does  not 
imply  a  right  of  attacking  :  for,  inftead  of  attacking  one  another 
for  injuries  part  or  impending,  men  need  only  have  recourietothe 
proper  tribunals  of  juftice.  They  cannot  therefore  legally  exercife 
this  right  of  preventive  defence,  but  in  fudden  and  violent  cafes ; 
when  certain  and  immediate  fuffering  would  be  the  confequence 
of  waiting  for  the  afliftance  of  the  law.  Wherefore  to  excufe 
homicide  by  the  plea  of  felf-defence,  it  muft  appear  that  the 
flayer  had  no  other  poflible  means  of  efcaping  from  his  aflaiiant. 

I  n  fome  cafes  this  fpecies  of  homicide  (upon  chance-medley  in 
felf-defence)  differs  but  little  from  manflaughter,  which  alfo  hap- 
pens frequently  upon  chance-medley  in  the  proper  legal  fenfe  of 
the  word".  But  the  true  criterion  between  them  feems  to  be 
this:- when  both  parties  are  actually  combating  at  the  time  when 
the  mortal  flroke  is  given,  the  flayer  is  then  guilty  of  manflaugh- 
ter ;  but  if  the  flayer  hath  not  begun  to  fight,  or  (having  begun) 
endeavours  to  decline  any  farther  ftruggle,  and  afterwards,  being 
clofely  preffed  by  his  antagonift,  kills  him  to  avoid  his  own 
deftruction,  this  is  homicide  excufable  by  felf-defence0.  For 
which  reafon  the  law  requires,  that  the  perfon,  who  kills  another 
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in  his  own  defence,  mould  have  retreated  asfar  as  he  conveniently 
or  fafely  can,  to  avoid  the  violence  of  the  affault,  before  he  turns 
upon  his  affailant;  and  that,  not  fictitioufly,  or  in  order  to  watch 
his  opportunity,  but  from  a  real  tendcrnefs  of  ftiedding  his  bro- 
ther's blood.  And  though  it  may  be  cowardice,  in  time  of  war 
between  two  independent  nations,  to  flee  from  an  enemy  ;  yet 
between  two  fellow  fubje&s  the  law  countenances  no  fuch  point 
of  honour  :  becaufe  the  king  and  his  courts  are  the  vindices  in- 
juriarum^  and  will  give  to  the  party  wronged  all  the  fatisfaction 
he  defervesp.  In  this  the  civil  law  alfo  agrees  with  ours,  or 
perhaps  goes  rather  farther;  "  qui  cum  aliter  tueri  fe  nonfoJfunt9 
"  damni  culpam  dederint,  innox'u  funfi ."  The  party  affaulted  muff 
therefore  flee  as  far  as  he  conveniently  can,  either  by  reafon  of 
fome  wall,  ditch,  or  other  impediment :  or  as  far  as  the  fi  ce- 
nefs  of  the  affiiult  will  permit  himr :  for  it  may  be  fo  fierce  as 
not  to  allow  him  to  yield  a  ftep,  without  manifeft  danger  of  his 
life,  or  enormous  bodily  harm  ;  and  then  in  his  defence  he  may 
kill  his  affailant  inltantly,  And  this  is  the  doctrine  of  univerfal 
juftice3,  as  well  as  of  the  municipal  law. 

And,  as  the  manner  of  the  defence,  fo  is  alio  the  time  to  be 
confidered  :  for  if  the  perfon  affaulted  does  not  fall  upon  the  ag- 
greffor  till  the  affray  is  over,  or  when  he  is  running  away,  this 
is  revenge  and  not  defence.  Neither,  under  the  colour  of  felf 
defence,  will  the  law  permit  a  man  to  fcreen  himfelf  from  the  guiit 
of  deliberate  murder  :  for  if  two  perfons,  A  and  B,  agree  to  fight 
a  duel,  and  A  gives  the  firft  onfet,  and  B  retreats  as  far  as  he  fafely 
can,  and  then  kills  A,  this  is  murder;  becaufe  of  the  previous  ma- 
lice and  concerted  defign\  But  if  A  upon  afudden  quarrel  affaults 
B  firft,  and  upon  B's  returning  the  affault,  A  really  and  bona  fide 
flees;  and,  being  driven  to  the  wall,  turns  again  upon  B  and  kills 
him  ;  this  may  hzfe  defendendo  according  to  fome  of  our  writers": 
Vol.  IV.  Z  though 
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tliougli  others*  have  thought  this  opinion  too  favourable  ;  inaf- 
much  as  the  neceffity.  to  which  he  is  at  laft  reduced,  originally 
arofe  from  his  own  fault.  Under  this  excufe,  of  felf-defence,  the 
principal  civil  and  natural  relations  are  comprehended;  there- 
fore matter  and  fervant,  parent  and  child,  hufband  and  wife, 
killing  an  affailant  in  the  neceffary  defence  of  each  other  refpec- 
tively,  areexcufed;  the  act  of  the  relation  affifting  being  corh- 
ftrued  the  fame  as  the  act  of  the  party  himfelf*. 

There  is  one  fpecies  of  homicide,  fe  defendendo,  where  the 
party  flain  is  equally  innocent  as  he  who  occafions  his  death : 
and  yet  this  homicide  is  alfo  excufable  from  the  great  unfverfal 
principle  of  felf-prefervation,  which  prompts  every  man  tofave 
his  own  life  preferably  to  that  of  another,  where  one  of  them  . 
muft  inevitably  perifh.  As,  among  others,  in'  that  cafe  men- 
tioned by  lord  Bacony,  where  two  perfons,  being  fhipwrecked, 
and  getting  on  the  fame  plank,  but  finding  it  not  able  to  fave 
them  both,  one  of  them  thrufts  the  other  from  it,  whereby  he 
is  drowned.  He  who  thus  preferves  his  own  life  at  the  expenfe 
of  another  man's,  is  excufable  through  unavoidable  neceffity,and 
the  principle  of  felf-defence ;  lince  their  both  remaining  on  the 
fame  weak  plank  is  a  mutual,  though  innocent  attempt  upon, 
and  an  endangering  of,  each  other's  life. 

Let  us  next  take  a  view  of  thofe  circumftances  wherein  thefe 
two  fpecies  of  homicide,  by  mifadventure  and  felf-defence, 
agree  ;  and  thofe  are  in  their  blame  and  punifliment.  For  the 
law  fets  fo  high  a  value  upon  the  life  of  a  man,  that  it  always 
intends  fome  mifbehaviour  in  the  perfon  who  takes  it  away,  un- 
lefs  by  the  command  or  exprefs  permiffion  of  the  law.  In  the 
cafe  of  mifadventure,  it  prefumes  negligence,  or  at  lead  a  want 
of  fufficient  caution  in  him  who  was  fo  unfortunate  as  to  commit 
it  j  who  therefore  is  not  altogether  faultlefs2.  And  as  to  the 
neceffity  which  excufes  a  man   who  kills  another  fe  defetidendo, 

lord 
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lord  Bacon"  entitles  it  necejfitas  culpabUis ',  and  thereby  diftinguifhes 
it  from  the  former  neceflity  of  killing  ;>  thief  or  a  malefactor. 
For  the  law  intends  that  the  quarrel  or  ailault  arofe  from  fome 
unknown  wrong,  or  fome  provocation,  either  in  word  or  deed  : 
and  fincc  in  quarrels  both  parties  may  be,  and  ufually  are,  in 
fome  fault ;  and  it  fcarce  can  be  tried  who  was  originally  in  the 
wrong;  the  law  will  not  hold  thefurvivor  intirely  guiltlefs.  But 
it  is  clear,  in  the  other  cafe,  that  where  I  kill  a  thief  that  breaks 
into  my  houfe,  the  original  default  can  never  be  upon  my  fide. 
The  law  befides  may  have  a  farther  view,  to  make  the  crime  of 
homicide  more  odious,  and  to  caution  men  how  they  venture  to 
kill  another  upon  their  own  private  judgment ;  by  ordaining, 
that  he  who  flays  his  neighbour,  without  an  exprefs  warrant 
from  the  law  fo  to  do,  mall  in  no  cafe  be  absolutely  free  from 
guilt. 

Nor  is  the  law  of  England  Angular  in  this  refpecc.  Even 
the  flaughter  of  enemies  required  afolemn  purgation  among  the 
jews;  which  implies  that  the  death  of  a  man,  however  it  hap- 
pens, will  leave  fome  {lain  behind  it.  And  the  mofaical  la\vb 
appointed  certain  cities  of  refuge  for  him  "  who  killed  his  neigh- 
"  bour  unawares;  as  if  a  man  goeth  into  the  wood  with  his 
<;  neighbour  to  hew  wood,  and  his  hand  fetcheth  a  ftroke  with 
"  the  ax  to  cut  down  a  tree,  and  the  head  flippeth  from  the 
"  helve,  and  lighteth  upon  his  neighbour  that  ie  die,  he  mall 
*"  flee  unto  one  of  thefe  cities  and  live."  Bus.  it  feems  ;  was 
not  held  wholly  blamelefs,  any  more  than  in  the  Engliih  law ; 
fmce  the  avenger  of  blood  might  flay  him  before  he  reached  his 
afylum,  or  if  he  afterwards  Itirred  out  of  it  till  the  death  of  the 
high  prieft.  In  the  imperial  law  likewife0  cafual  homicide  was 
excufed,  by  the  indulgence  of  the  emperor  figned  with  his  own 
{ign  manual,  "  admtatwne  principis :"  otherwife  the  death  of  a 
man,  however  committed,  was  in  fome  degree  punilhable* 
Among  the  Greeks'1  homicide  by  misfortune  was  expiated  by 
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voluntary  banifhment  for  a  year*.  In  Saxony  a  fine  is  paid  to 
the  kindred  of  the  flain  ;  which  alio,  among  the  weitern  Goths, 
was  little  inferior  to  that  of  voluntary  homicidef :  and  in  France8 
no  perfon  is  ever  abfolved  in  cafes  of  this  nature,  without  a 
largefs  to  the  poor,  and  the  charge  of  certain  maffes  for  the  foul 
of  the  party  killed. 

The  penalty  inflicled  by  our  laws  is  faid  by  fir  Edward  Coke 
to  have  been  antiently  no  lefs  than  deathh ;  which  however  is 
with  reafon  denied  by  later  and  more  accurate  writers'.  It  feems 
rather  to  have  confided  in  a  forfeiture,  fome  fay  of  all  the  goods 
and  chattels,  others  of  only  part  of  them,  by  way  of  fine  or 
iveregildk :  which  was  probably  difpofed  of,  as  in  France,  in  pios 
Zi/us,  according  to  the  humane  fiiperftition  of  the  times,  for  the  be- 
nefit of  bis  foul,  who  was  thus  fuddenly  fent  to  his  account,  with 
all  his  imperfections  on  his  head.  But  that  reafon  having  long 
ceafed,  and  the  penalty  (efpeciaily  if  a  total  forfeiture)  growing 
more  fevere  than  was  intended,  in  proportion  asperfonal  property 
has  become  more  confiderablc,  the  delinquent  has  now,  and  has 
had  as  early  as  our  records  will  reach',  a  pardon  and  writ  of  refti- 
tution  of  his  goods  as  a  matter  of  courfe  and  right,  only  paying 
for  fuing  out  the  fame"1.  And  indeed,  to  prevent  this  expenfe, 
in  cafes  where  the  death  has  notorioufly  happened  by  mifadven- 
ture  or  in  felf-defence,  the  judges  uill  ufually  permit  (if  not 
direct)  a  general  verdict  of  acquittal". 

III.  Felonious  homicide  is  an  act  of  a  very  different  nature 
from  the  former,  being  the  killing  of  a  human  creature,  of  any 
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ao-eor  fex,  without  juftification  or  excufe.     This  may  be  done., 
either  by  killing  one's  felf,  or  another  man. 

Self-murder,  the  pretended heroifm,  butreal  cowardice, 
of  the  Stoic  philofophers,  who  deflroyed  themfelves  to  avoid 
thofe  ills  which  they  had  not  the  fortitude  to  endure,  though  the 
attempting  it  feems  to  be  countenanced  by  the  civil  law°,  yet 
was  punifhed  by  the  Athenian  law  with  cutting  off  the  hand, 
which  committed  the  defperate  deedp.  And  alfo  the  law  of 
England  wifely  and  religiouflyconfiders,thatnoman  hath  a  power 
to  deftroy  life,  but  by  commiffion  from  God,  the  author  of  it ; 
and,  as  the  filicide  is  guilty  of  a  double  offence  ;  one  fpiritua], 
in  invading  the  prerogative  of  the  Almighty,  and  rufhing  into 
his  immediate  prefence  uncalled  for ;  the  other  temporal,  againft 
the  king,  who  hath  an  intereft  in  the  prefervation  of  all  his  fub- 
jects ;  the  law  has  therefore  ranked  this  among  thQ  higheft 
crimes,  making  it  a  peculiar  fpecies  of  felony,  a  felony  commit- 
ted on  onefelf.  Afelo  defe  therefore  is  he  that  deliberately  puts 
an  end  to  his  own  exiftence,  or  commits  any  unlawful  malicious 
act,  the  confequence  of  which  is  his  own  death  :  as  if,  attempt- 
ing to  kill  another,  he  runs  upon  his  antagonift's  fword  ;  or, 
{hooting  at  another,  the  gun  burfts  and  kills  himfelf.  The 
party  muft  be  of  years  of  difcretion,  and  in  his  fenfes,  cKe  it  is 
no  crime.  But  this  excufe  ought  not  to  be  ftrained  to  that  length 
to  which  our  coroners'  juries  are  apt  to  carry  it,  viz.  that  the 
very  act  of  fuicide  is  an  evidence  of  infanity  ;  as  if  every  man 
who  acts  contrary  to  reafon,  had  no  reafon  at  all :  for  the  fame 
argument  would  prove  every  other  criminal  non  compos ,  as  well  as 
the  felf- murderer.  The  law  very  rationally  judges,  that  every 
melancholy  or  hypochondriac  fit  does  not  deprive  a  man  of  the 
capacity  of  difcerning  right  from  wrong ;  which  is  neceffary,  as 
was  obferved  in  a  former  chapter1",  to  form  a  legal  excufe.     And 
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therefore,  if  a  real  lunatic  kills  himfelf  in  a  lucid  interval,  he  is 
■xfelo  de  fe  as  much  as  another  mans. 

But  now  the  queftion  follows,  what  punifhment  can  human 
laws  inflict  on  one  who  has  withdrawn  himfelf  from  their  reach  ? 
They  can  only  act  upon  what  he  has  left  behind  him,  his  repu- 
tation and  fortune  :  on  the  former,  by  an  ignominious  burial  in 
the  highway,  with  a  ftake  driven  through  his  body;  on  the 
latter,  by  a  forfeiture  of  all  his  goods  and  chattels  to  the  king: 
hoping  that  his  care  for  either  his  own  reputation,  or  the  wel- 
fare of  his  family,  would  be  fome  motive  to  reftrain  him  from 
fo  defperate  and  wicked  an  act.  And  it  is  obfervable,  that  this 
forfeiture  has  relation  to  the  time  of  the  act  done  in  the  felon's 
lifetime,  which  was  the  caufe  of  his  death.  As  if  hufband  and 
wife  be  poffefled  jointly  of  a  term  of  years  in  land,  and  the  huf- 
band drowns  himfelf ;  the  land  fhall  be  forfeited  to  the  king, 
and  the  wife  fhall  not  have  it  by  furvivormip.  For  by  the  act 
of  cafting  himfelf  into  the  water  he  forfeits  the  term  ;  which 
gives  a  title  to  the  king,  prior  to  the  wife's  title  by  furvivormip, 
which  could  not  accrue  till  the  inftant  of  her  hufband's  death'. 
And,  though  it  muft  be  owned  that  the  letter  of  the  law  herein 
borders  a  little  upon  feverity,  yet  it  is  fome  alleviation  that  the 
power  of  mitigation  is  left  in  the  breaft  of  the  fovereign,  who 
upon  this  (as  on  all  other  occafions)  is  reminded  by  the  oath  of 
his  office  to  execute  judgment  in  mercy. 

The  other  fpecies  of  criminal  homicide  is  that  of  killing  an- 
other man.  But  in  this  there  are  alfo  degrees  of  guilt,  which 
divide  the  offence  into  ?nan/laughter,  and  murder.  The  difference 
between  which  may  be  partly  collected  from  what  has  been  in-* 
cidentally  mentioned  in  the  preceding  articles,  and  principally 
confifts  in  this,  that  manflaughter  arifes  from  the  fudden  heat  of 
the  pailions,  murder  from  the  wickednefs  of  the  heart. 

1.  Man- 
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1.  Manslaughter  is  therefore  thus  defined1',  the  unlaw- 
ful killing  of  another,  without  malice  either  exprcis  or  implied: 
which  may  be  either  voluntarily,  upon  a  fudden  heat ;  or  invo- 
luntarily, but  in  the  commiflion  of  fome  unlawful  aft.  Thefe 
were  called  in  the  Gothic  conftitutions  "  bomuidia  -vulgaria;  quae 
aut  cafu,  aut  etiam  fponte  ccmmttiiintur ,  fed  in  fub'itaneo  quodam 
"  iracundiae  calore  et  impetu* '.n  And  hence  it  follows,  that  in 
manflaughter  there  can  be  no  accefibries  before  the  fact  j  becaufe 
itmuft  be  done  without  premeditation. 

As  to  the  firft,  or  voluntary  branch  :  if  upon  a  fudden  quar- 
rel two  perfons  fight,  and  one  of  them  kills  the  other,  this  is 
manflaughter  :  and  fo  it  is,  if  they  upon  fuch  an  occaiion  go  out 
and  fight  in  a  field  ;  for  this  is  one  continued  act  of  paflion  x : 
and  the  law  pays  that  regard  to  human  frailty,  as  not  to  put  a 
hafty  and  a  deliberate  acl  upon  the  fame  footing  with  regard  to 
guilt.  So  alfo  if  a  man  be  greatly  provoked,  as  by  pulling  his 
nofe,  or  other  great  indignity,  and  immediately  kills  the  aggref- 
for,  though  this  is  not  excufable  fe  defendendo,  fince  there  is  no 
abfolute  neceflity  for  doing  it  to  preferve  himfelf ;  yet  neither  is 
it  murder,  for  there  is  no  previous  malice  ;  but  it  is  manflaugh- 
ter y.  But  in  this,  and  in  every  other  cafe  of  homicide  upon 
provocation,  if  there  be  a  fufficient  cooling-time  for  paflion  to 
fubfide  and  reafon  to  interpofe,  and  the  perfon  fo  provoked  after- 
wards kills  the  other,  this  is  deliberate  revenge  and  not  heat  of 
blood,  and  accordingly  amounts  to  murder2.  So,  if  a  man  takes 
another  in  the  acl  of  adultery  with  his  wife,  and  kills  him  di- 
rectly upon  the  fpot ;  though  this  was  allowed  by  the  laws  of 
Solon  %  as  likewife  by  the  Roman  civil  law,  (if  the  adulterer  was 
1  found  in  the  hufband's  own  houfeb)  and  alfo  among  the  antient 
Goths c  j  yet  in  England  it  is  not  abfolutely  ranked  in  the  clafs 
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ot  juftifiable  homicide,  as  in  cafe  of  a  forcible  rape,  but  it  is 
manflaughter d.  It  is  however  the  loweft  degree  of  it:  and 
therefore  in  fuch  a  cafe  the  court  directed  the  burning  in  the 
hand  to  be  gently  inflicted,  becaufe  there  could  not  be  a  greater 
provocation0.  Manflaughter  therefore  on  a  fudden  provocation 
differs  from  excufable  homicideyi?  defendendo  in  this  :  that  in  one 
cafe  there  is  an  apparent  necefiity,  for  felf-prefervation,  to  kill 
the  aggreffor  ;  in  the  other  no  necefiity  at  all,  being  only  a  fud- 
den act  of  revenge. 

The  fecond  branch,  or  involuntary  manflaughter,  differs  alfo 
from  homicide  excufable  by  mifadventure,  in  this;  that  mif- 
adventure always  happens  in  confequence  of  a  lawful  act,  but 
this  fpecies  of  manflaughter  in  confequence  of  an  unlawful  one. 
As  if  two  perfons  play  at  fword  and  buckler,  unlefs  by  the  king's 
command,  and  one  of  them  kills  the  other :  this  is  manflaughter, 
becaufe  the  original  act  was  unlawful ;  but  it  is  not  murder,  for 
the  one  had  no  intent  to  do  the  other  any  perfonal  mifchief f. 
So  where  a  perfon  does  an  act,  lawful  in  itfelf,  but  in  an  unlaw- 
ful manner,  and  without  due  caution  and  circumfpection :  as 
when  a  workman  flings  down  a  ftone  or  piece  of  timber  into  the 
jftreet  and  kills  a  man  ;  this  may  be  either  mifadventure,  man- 
flaughter, or  murder,  according  to  the  circumftancesunder  which 
the  original  act  was  done  :  if  it  were  in  a  country  village,  where 
few  paffengcrs  are,  and  he  calls  out  to  all  people  to  have  a  care, 
it  is  mifadventure  only  :  but  if  it  were  in  London,  or  other  po- 
pulous town,  where  people  are  continually  palling,  it  is  man- 
flaughter, though  he  gives  loud  warning8 ;  and  murder,  if  he 
knows  of  their  palling  and  gives  no  warning  at  all,  for  then  it  is 
malice  againft  all  mankind11.  And,  in  general,  when  an  invo- 
luntary killing  happens  in  confequence  of  an  unlawful  act,  it  will 
be  either  murder  or  manflaughter  according  to  the  nature  of  the 
act  which  occafioned  it.     If  it  be  in  profecution  of  a  felonious 
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intent,  it  will  be  murder  j  but  if  no  more  was  intended  than  a 
mere  trefpafs,  it  will  only  amount  to  lnanflaughter'. 

Next,  as  to  the  punijhment  of  this  degree  of  homicide:  the 
crime  of  manflaughter  amounts  to  felony,  but  within  the  be- 
nefit of  clergy  ;  and  the  offender  mall  be  burnt  in  the  hand, 
and  forfeit  all  his  goods  and  chattels. 

But  there  is  one  fpecies  of  manflaughter,  which  is  punifhed 
as  murder,  the  benefit  of  clergy  being  taken  away  from  it  by 
ftatute  ;  namely,  the  offence  of  mortally  /tabbing  another,  though 
done  upon  fudden  provocation.  For  by  ftatute  i  Jac.  I.  c.  8, 
when  one  thrufts  or  ftabs  another,  not  then  having  a  weapon 
drawn,  or  who  hath  not  then  firft  ftricken  the  party  ftabbing,  fo 
that  he  dies  thereof  within  fix  months  after,  the  offender  fhall 
not  have  the  benefit  of  clergy,  though  he  did  it  not  of  malice 
aforethought..  This  ftatute  was  made  onaccount  of  the  frequent 
quarrels  and  ftabbings  with  fhort  daggers,  between  the  Scotch 
and  the  Englifh,  at  the  acceflion  of  James  the  firft";  and,  being 
therefore  of  a  temporary  nature,  ought  to  have  expired  with  the 
mifchief,  which  it  meant  to  remedy.  For,  in  point  of  folid  and 
fubftantial  juflice,  it  cannot  be  faid  that  the  mode  of  killing, 
whether  by  ftabbing,  ftrangling  or  fhooting,  can  either  exte- 
nuate or  enhance  the  guilt :  unlefs  where,  as  in  the  cafe  of  poi- 
foning,  it  carries  with  it  an  internal  evidence  of  cool  and  delibe- 
rate malice.  Bat  the  benignity  of  the  law  hath  conftrued  the 
ftatute  fo  favourably  in  behalf  of  the  fubject,  and  fo  ftrictly  when 
againft  him,  that  the  offence  of  ftabbing  ftands  almoft  upon  the 
fame  footing,  as  it  did  at  the  common  law'.  Thus,  (not  to  re- 
peat the  cafes  before-mentioned,  of  ftabbing  an  adulterefs,  &£.- 
which  are  barely  manflaughter,  as  at  common  law)  in  the  con- 
struction of  this  ftatute  it  hath  been  doubted,  whether,  if  the 
deceafed  had  ftruck  at  all  before  the  mortal  blow  given,  this 
takes  it  out  of  the   ftatute,  though  in  the  preceding  quarrel  the 

Vol.  IV.  A  a  ftabber 

- 

i  Foftcr.  aj8.  1  Fort,  jpp,  300. 

k  1  Lord  Raym.  140. 


194  Public  Book  IV. 

ftabber  had  given  the  firft  blow  ;  and  it  i'eems  to  be  the  better 
opinion,  that  this  is  not  within  the  ftatuteni.  Alfo  it  hath  been 
reiblved,  that  the  killing  a  man  by  throwing  a  hammer  or  other 
weapon  is  not  within  the  flatute ;  and  whether  a  mot  with  a 
piftol  be  fo  or  not,  is  doubted'1.  But  if  the  party  flain  had  a 
cudgel  in  his  hand,  or  had  thrown  a  pot  or  a  bottle,  or  dif- 
charged  a  piftol  at  the  party  ftabbing,  this  is  a  fufficient  having 
a  weapon  drawn  on  his  iide  within  the  words -of  the  flatute0. 

2.  We  are  next  to  confider  the  crime  of  deliberate  and  wilful 
murder ;  a  crime  at  which  human  nature  flarts,  and  which  is  I 
believe  punifhed  almoft  univerfally  throughout  the  world  with 
death.  The  words  of  the  mofaical  law  (over  and  above  the  ge- 
neral precept  to  Noahp,  that "  whofo  fheddeth  man's  blood,  by 
"  man  mail  his  blood  be  fhed")  are  very  emphatical  in  prohibit- 
ing the  pardon  of  murderers'1.  "  Moreover  ye  mall  take  no  fa- 
"  tisfaction  for  the  life  of  a  murderer,  who  is  guilty  of  death, 
"  but  he  mall  furely  be  put  to  death;  for  the  land  cannot  be 
cleanfed  of  the  blood  that  is  fhed  therein,  but  by  the  blood 
of  him  that  fhed  it."  And  therefore  our  law  has  provided  one 
courfe  of  profecution,  (that  by  appeal,  of  which  hereafter) 
wherein  the  king  himfelf  is  excluded  the  power  of  pardoning 
murder :  fo  that,  were  the  king  of  England  fo  inclined,  he  could 
not  imitate  that  Polifli  monarch  mentioned  by  Puffendorf r ; 
who  thought  proper  to  remit  the  penalties  of  murder  to  all  the 
nobility,  in  an  edict  with  this  arrogant  preamble,  "  nos  divini 
<c  juris  rigorem  moderantes,  &c."  But  let  us  now  confider  the 
definition  of  this  great  offence. 

The  name  of  murder  was  antiently  applied  only  to  the  fecret 
killing  of  another  s;  (which  the  word,  moerda,  fignifies  in  the 
Teutonic  language')  and  it  was  defined  "  homicidiwn  quod  nulla 
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"  vidente,  nullo  fciente,  clam  perpetratur* ;"  for  which  the  vill 
wherein  it  was  committed,  or  (if  that  were  too  poor)  the  whole 
hundred,  was  liable  to  a  heavy  amercement ;  which  amercement 
itfelf  was  alio  denominated  murdrum""1.  This  was  an  antient  ufage 
among  the  Goths  in  Sweden  and  Denmark  ;  who  fuppofed  the 
neighbourhood,  unlefs  they  produced  the  murderer,  to  have  per- 
petrated or  at  leaft  connived  at  the  murder* :  and,  according  to 
Bractony,  was  introduced  into  this  kingdom  by  king  Canute,  to 
prevent  his  countrymen  the  Danes  from  being  privily  murdered 
by  the  Englifh  ;  and  was  afterwards  continued  by  William  the 
conqueror,  for  the  like  fecurity  to  his  own  Normansz.  And 
therefore  if,  upon  inquifition  had,  it  appeared  that  the  perfon 
found  flam  was  an  Englishman,  (the  prefentment  whereof  was 
denominated  engkfeherie*)  the  country  feems  to  have  been  ex- 
cufed  from  this  burthen.  But,  this  difference  being  totally 
abolifhed  by  ftatute  14  Edw.  III.  c.  4.  we  mud  now  (as  is  ob- 
fervedby  Staundfordeb)  define  murder  in  quite  another  manner, 
without  regarding  whether  the  party  (lain  was  killed  openly  or 
fecretly,  or  whether  he  was  of  Englifh  or  foreign  extraction. 

Mu  r  d  er  is  therefore  now  thus  defined,  or  rather  defcribed, 
by  /ir  Edward  Cokec;  "  when  a  perfon  of  found  memory  and 
"  difcretion,  unlawfully  killeth  any  reafonable  creature  in  being 
il  and  under  the  king's  peace,  with  malice  aforethought,  either 
"  exprefs  or  implied. "  The  beft  way  of  examining  the  nature 
of  this  crime  will  be  by  confidering  the  feveral  branches  of  this 
definition. 

First,  it  muft  be  committed  by  a  perfon  of  found  memory  and 
difcretion:  for  a  lunatic  or  infant,  as  was  formerly  obferved,  are 
incapable  of  committing  any  crime  ;  unlefs  in  fuch  cafes  where 
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they  fhew  a  confcioufnefs  of  doing  wrong,  and  of  courfe  a  dis- 
cretion, or  difcernment,  between  good  and  evil. 

Next,  it  happens  when  a  perfon  of  fuch  found  difcretion 
unlawfully  killeth.  The  unlawfulnefs  arifes  from  the  killing  with- 
out warrant  or  excufe  :  and  there  muft  alio  be  an  actual  killing 
toconftitute  murder;  for  a  bare  affault,  with  intent  to  kill,  is 
only  a  great  mifdemefnor,  though  formerly  it  was  held  to  be 
murderd.  The  killing  may  be  by  poifoning,  ftriking,  ftarving, 
drowning,  and  a  thoufand  other  forms  of  death,  by  which  human 
nature  may  be  overcome.  Of  thefe  the  moft  deteftable  of  all  is 
poifon ;  becaufe  it  can  of  all  others  be  the  leaft  prevented  either 
by  manhood  or  forethoughte.  And  therefore  by  the  ftatute 
*li  Hen.  VIII.  c.  9.  it  was  made  treafon,  and  a  more  grievous  and 
lingering  kind  of  death  was  inflicted  on  it  than  the  common  law 
allowed  j  namely,  boiling  to  death:  but  this  act  did  not  live 
long,  being  repealed  by  1  Edw.  VLc.  12.  There  was  alfo,  by 
the  antient  common  law,  one  fpecies  of  killing  held  to  be  mur- 
der, which  is  hardly  fo  at  this  day,  nor  has  there  been  an  in- 
Jlance  wherein  it  has  been  held  to  be  murder  for  many  ages 
paflf  :  I  mean  by  bearing  falfe  witnefs  againft  another,  with 
an  exprefs  premeditated  defign  to  take  away  his  life,  fo  as  the 
innocent  perfon  be  condemned  and  executedg.  The  Gothic 
laws  punimed  in  this  cafe,  both  the  judge,  the  witnefles,  and 
the  profecutor ;  "  peculiari  -poena  judicem  -pun-hint ;  feculiari 
"  teftes,  quorum jides  judicem  feduxlt\  feculiari  denique  et  maxifna 
c<  auftorem,  ut  homicidamb."  And  among  the  Romans,  the  lex 
Cornelia  de  ficariis,  punifhed  the  falfe  witnefs  with  death,  as 
being  guilty  of  a  fpecies  of  aflafiination'.     And  there  is  no  doubt 
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but  this  is  equally  murder  in  foro  cenfcientiae  as  killing  with  a 
iword;  though  the  modern   law  (to  avoid  the  danger  of  deter- 
ring witneffes  from  giving  evidence   upon  capital  profecutions, 
if  it  muft  be  at  the.  peril  of   their  own  lives)   has  not  yet  pu- 
nifhed  it  as  fuch.     If  a  man  however  does  fuch  an   act,  of  which 
the  probable  confequence   may   be,  and   eventually  is,  death ; 
fuch  killing  may  be  murder,  although  no  flroke  be  flruck  by 
himfelf :  as  was  the  cafe  of  the  unnatural  fon,  who  expofed 
his  lick  father  to  the  air,  againft  his  will,  by  reafon  whereof  he 
died";    and  of  the  harlot,    who  laid  her  child  in  an  orchard, 
where  a  kite  flruck  it  and  killed  it1.     So  too,  if   a  man  hath    a 
beaft  that  is  ufed  to  do  mifchief ;  and  he,  knowing  it,  fuffers   it 
to  go  abroad,  and  it  kills, a  man;  even  this  is  manflaughter  in 
the  owner:  but   if  he  had   purpofely    turned  it    kofe,  though 
barely  to  frighten  people  and  make  what  is  called  fport,  it  is 
with  us  (as  in  the  Jewifh  law)  as  much  murder,  as  if  he  had 
incited  a  bear  or  a  dog  to  worry  themm.     If  a  phyfician  or  fur- 
geon  gives   his  patient  a  potion  or  plaifter  to  cure  him,  which 
contrary  to  expectation  kills  him,  this  is  neither  murder,  nor 
manflaughter,  but  mifadventure;  and  he  mail  not  be  punifhed 
criminally,  however  liable  he  might  formerly  have  been  to  a 
civil  action  for  neglect  or  ignorance":  but  it  hath  been  holden, 
that  if  it  be  not  a  regular  phyfician  or  furgeon,    who  adminifters 
the  medicine  or  performs  the  operation,  it  is  manflaughter  at 
the  leaft0.     Yet  fir  Matthew  Hale  very  juftly  queftions  the  law 
of  this  determination;  fince  phyfic  and  falves  were  in  ufe  be- 
fore licenfed  phylicians  and  furgeons  :  wherefore  he  treats  this 
doctrine  as  apocryphal,  and  fitted  only  to  gratify  and  flatter  li- 
centiates and  doctors  in  phyfic ;  though  it  may  be   of  ufe  to 
make  people  cautious  and  wary,  how  they  meddle  too  much  in 
fo  dangerous  an  employment11.     In  order  alfb  to  make  the  kill- 
ing murder,  it  is  requifite  that  the  party  die  within  a  year  and 
a  day  after  the  flroke  received,  or  caufe  of  death  adminiflred  ; 
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in  the  computation  of  which,  the   whole  day  upon  which  the 
hurt  was  done  fhall  be  reckoned  the  firft*. 

•  Farther  ;  the  perfon  killed  muft  be  "  a  reasonable  creature 
"  in  being,  and  under  the  king's  peace  ,"  at  the  time  of  the  killing. 
Therefore  to  kill  an  alien,  a  Jew,  or  an  outlaw,  who  are  all 
under  the  king's  peace  or  protection,  is  as  much  murder  as  to 
kill  the  moll  regular  born  Englifhman ;  except  he  be  an  alien- 
enemy,  in  time  of  warr.  To  kill  a  child  in  it's  mother's  womb, 
is  now  no  murder,  but  a  great  mifprifion  :  but  if  the  child  be 
born  alive,  and  dieth  by  reafon  of  the  potion  or  bruifes  it  recei- 
ved in  the  womb,  it  is  murder  in  fuch  as  adminiflred  or  gave 
thems.  But,  as  there  is  one  cafe  where  it  is  difficult  to  prove 
the  child  being  born  alive,  namely  in  the  cafe  of  the  murder 
of  baftard  children  by  the  unnatural  mother,  it  is  enacted  by 
ftatute  21  Jac.  I.  c.  27.  that  if  any  woman  be  delivered  of  a 
child,  which  if  born  alive  fhould  by  law  be  a  baftard  ;  and  en- 
deavours privately  to  conceal  it's  death,  by  burying  the  child  or 
the  like  ;  the  mother  fo  offending  mail  fuffer  death  as  in  the 
cafe  of  murder,  unlefs  fhe  can  prove  by  one  witnefs  at  leaft  that 
the  child  was  actually  born  dead.  This  law,  which  favours 
pretty  flronglyof  feverity,  in  making  the  concealment  of  the 
death  almoft  conclufive  evidence  of'  the  child's  being  murdered 
by  the  mother,  is  neverthelefs  to  be  alfo  met  with  in  the  cri- 
minal codes  of  many  other  nations  of  Europe  j  as  the  Danes, 
the  Swedes,  and  the  French':  but  I  apprehend  it  has  of  late 
years  been  ufual  with  us  in  England,  upon  trials  for  this  offence, 
to  require  fome  fort  of  prefumptive  evidence  that  the  child  was 
born  alive,  before  the  other  conftrained  prefumption  (that  the 
child,  whofe  death  is  concealed,  was  therefore  killed  by  it's 
parent)  is  admitted  to  convict  the  prifoner. 

La  stly,  the  killing  muft  be  committed  with  malice  afore- 
thought, to  make  it  the  crime  of  murder.     This  is  the  grand  cri- 
terion, 

q  1  Hawk.   P.  C:  79.  s  3  Inft.  50.   1  Hawk.  P.  C.  80. 

r  3  Inft.  50.     1  Hal.  P.  C.  433,  t  Sec  Barringtou  on  the  ftatutes,  4**- 
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terion,  which  now  diftinguifhes  murder  from  other  killing  :  and 
this  malice  prepenfe,  malitia  praecegitata,  is  not  fo  properly  fpite 
or  malevolence  to  the  deceafed  in  particular,  as  any  evil  defign  in 
general ;  the  dictate  of  a  wicked,  depraved,  and  malignant 
heart u ;  un  difpofition  a f aire  un  male  chofe  w  ;  and  it  may  be  either 
exprefs  ^  or  implied  in  law.  Expreis  malice  is  when  one,  with  a 
fedate  deliberate  mind  and  formed  defign,  doth  kill  another : 
which  formed  defign  is  evidenced  by  external  circumftances  dis- 
covering that  inward  intention  :  as  lying  in  wait,  antecedent 
menaces,  former  grudges,  and  concerted  fchemes  to  do  him  fome 
bodily  harmx.  This  takes  in  the  cafe  of  deliberate  duelling, 
where  both  parties  meet  avowedly  with  an  intent  to  murder : 
thinking  it  their  duty,  as  gentlemen,  and  claiming  it  as  their 
right,  to  wanton  with  their  own  lives  and  thofe  of  their 
fellow  creatures;  without  any  warrantor  authority  from  any 
power  either  divine  or  human,  but  in  direct,  contradiction  to 
the  laws  both  of  God  and  man  :  and  therefore  the  law  has 
iuftly  fixed  the  crime  and  puniOiment  of  murder,  on  them,  and 
on  their  feconds  alfo y.  Yet  it  requires  fuch  a  degree  of  paffive 
valour,  to  combat  the  dread  of  even  undeferved  contempt,  ari- 
fing  from  the  falfe  notions  of  honour  too  generally  received  in 
Europe,  that  the  ftrongeft  prohibitions  and  penalties  of  the  law 
will  never  be  intirely  effectual'  to  eradicate  this  unhappy  cuftom  ; 
till  a  method  be  found  out  of  compelling  the  original  aggrefibr 
to  make  fome  other  Satisfaction  to  the  affronted  party,  which 
the  ,world  mall  efteem  equally  reputable,  as  that  which  is  now 
given  at  the  hazard  of  the  life  and  fortune,  as  well  of  the  perfon 
infulted,  as  of  him  who  hath  given  the  infult.  Alfo,  if  even 
upon  a  fudden  provocation  one  beats  another  in  a  cruel  and  un- 
ufual  manner,  fo  that  he  dies,  though  he  did  not  intend  his 
death,  yet  he  is  guilty  of  murder  by  exprefs  malice  ;  that  is,  by 
an  exprefs  evil  defign,  the  genuine  fenfe  of  malitia*  As  when  a 
park-keeper  tied  a  boy,  that  was  Stealing  wood,  to  a  horfe's  tail, 
and  dragged  him  along  the  park  j  when  a  mafter  corrected  his 

fervant 

u  Fcrter.  zS6.  x  i  Hal.  P.  C.  451. 
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fervant  with  an  iron  bar,  and  a  fchoolmafter  fiamped  on  his 
fcholar'£  belly ;  fo  that  each  of  the  fufferers  died  j  thefe  were 
juftly  held  to  be  murders,  becaufe  the  correction  being  exceffive, 
and  fuch  as  could  not  proceed  but  from  a  bad  heart,  it  was  equi- 
valent to  a  deliberate  act  of  flaughter2.  Neither  mall  he  be 
guilty  of  a  lefs  crime,  who  kills  another  in  confequence  of  fuch 
a  wilful  act,  as  mews  him  to  be  an  enemy  to  all  mankind  in 
general ;  as  going  deliberately  with  a  horfe  ufed  to  ftrike,  or  dis- 
charging a  gun,  among  a  multitude  of  people  a.  So  if  a  man 
refolves  to  kill  the  next  man  he  meets,  and  does  kill  him,  it  is 
murder,  although  he  knew  him  not ;  for  this  is  univerfal  ma- 
lice. And,  if  two  or  more  come  together  to  do  an  unlawful  act 
againft  the  king's  peace,  of  which  the  probable  confequence 
might  be  bloodfhed  ;  as  to  beat  a  man,  to  commit  a  riot,  or  to 
rob  a  park  ;  and  one  of  them  kills  a  man  ;  it  is  murder  in  them 
all,  becaufe  of  the  unlawful  ad,  the  malitia  praecegitata^  or  evil 
intended  beforehand b. 

Also  in  many  cafes  where  no  malice  is  exprefTed,  the  law 
will  imply  it :  as,  where  a  man  wilfully  poifons  another,  in  fuch 
a  deliberate  act  the  law  prefumes  malice,  though  no  particular 
enmity  can  be  proved  c.  And  if  a  man  kills  another  fuddenly, 
without  any,  or  without  a  confiderable,  provocation,  the  law 
implies  malice  j  for  no  perfon,  unlefs  of  an  abandoned  heart, 
would  be  guilty  of  fuch  an  act,  upon  a  flight  or  no  apparent 
caufe.  No  affront,  by  words,  or  geftures  only,  is  a  fufncient 
provocation,  fo  as  to  excufe  or  extenuate  fuch  acts  of  violence  as 
m»anifeltly  endanger  the  life  of  anotherd.  But  if  the  perfon  fo 
provoked  had  unfortunately  killed  the  other,  by  beating  him  in 
fuch  a  manner  as  fhewed  only  an  intent  to  chaftife  and  not  to 
kill  him,  the  law  fo  far  confiders  the  provocation  of  contume- 
lious behaviour,  as  to  adjudge  it  only  manflaughter,  and  not 
murder6.    In  like  manner  if  one  kills  an  officer  of  juitice,  either 

civil 


z  i  Hal.  P.  C.  4S4.  47  3j  474. 
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civil  or  criminal,  in  the  execution  of  his  duty,  or  any  of  his 
affiftants,  endeavouring  to  conferve  the  peace,  or  any  private 
perfon  endeavouring  to  fupprefs  an  affray  or  apprehend  a  felon, 
knowing  his  authority  or  the  intention  with  which  he  inter- 
pofes,  the  law  will  imply  malice,  and  the  killer  fhall  be  guilty 
of  murderf.  And  if  one  intends  to  do  another  felony,  and  un- 
defignedly  kills  a  man,  this  is  alfo  murder8.  Thus  if  one  moots 
at  A  and  miffes  him,  but  kills  B,  this  is  murder  ;  becaufe  of 
the  previous  felonious  intent,  which  the  law  transfers  from  one 
to  the  other.  The  fame  is  the  cafe,  where  one  lays  poifon  for 
A ;  and  B,  againft  whom  the  prifbner  had  no  malicious  intent, 
takes  it,  and  it  kills  him ;  this  is  likewife  murderh.  It  were 
endlefs  to  go  through  all  the  cafes  of  homicide,  which  have 
been  adjudged  either  exprefsly  or  impliedly  malicious:  thefe 
therefore  may  fuihee  as  a  fpecimen  ;  and  we  may  take  it  for  a 
general  rule,  that  all  homicide  is  malicious,  and  of  courfe 
amounts  to  murder,  unlefs  where  juftified  by  the  command  or 
permiffion  of  the  law  ;  excufed  on  a  principle  of  accident  or 
feif-preiervation  :  or  alleviated  into  manflaughter,  by  being 
either  the  involuntary  confequence  of  fome  act,  not  flrictly 
lawful,  or  (if  voluntary)  occafioned  by  fome  fudden  and  fuf- 
ficiently  violent  provocation.  And  all  thefe  circumftances  of 
juftification,  excufe,  or  alleviation,  it  is  incumbent  upon  the 
prifoner  to  make  out,  to  the  fatisfaction  of  the  court  and  jury: 
the  latter  of  whom  are  to  decide  whether  the  circumftances  al- 
leged be  proved  to  have  actually  exifted;  the  former,  how  far 
they  extend  to  take  away  or  mitigate  the  guilt.  For  all  homi- 
cide is  prefumed  to  be  malicious,  until  the  contrary  appeareth 
upon  evidence'. 

The  punifhment  of  murder,  and  that  of  manflaughter,  were 

formerly  one  and  the  fame;   both  having  the  benefit  of  clergy  : 

fo  that  none  but  unlearned  perfons,  who  leaft  knew  the  guilt  of 

Vol.  IV.  B  b  it, 
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it,  were  put  to  death  for  this  enormous  crime".  But  now,  by 
ftatute  23  Hen.  VIII.  c.  1.  and  1  Edw.  VI.  c.  12.  the  benefit  of 
clergy  is  taken  away  from  murder  though  malice  prepenfe.  In 
atrocious  cafes  it  was  frequently  ufual  for  the  court  to  direct  the 
murderer,  after  execution,  to  be  hung  upon  a  gibbet  in  chains, 
near  the  place  where  the  fact  was  committed  :  but  this  was  no 
part  of  the  legal  judgment ;  and  the  like  is  ftill  fometimes  prac- 
ticed in  the  cafe  of  notorious  thieves.  This,  being  quite  con- 
trary to  the  exprefs  command  of  the  molaical  law1,  feems  to 
have  been  borrowed  from  the  civil  law  ;  which,  befides  the 
terror  of  the  example,  gives  alfo  another  reafon  for  this  prac- 
tice, viz.  that  it  is  a  comfortable  fight  to  the  relations  and 
friends  of  the  deceafed"1.  But  now  in  England,  it  is  enacted 
by  ftatute  25  Geo.  II.  c.  37.  that  the  judge,  before  whom  a 
murderer  is  convicted,  fliall  in  pafiing  fentence  direct  Iiim  to 
be  executed  on  the  next  day  but  one,  (unlefs  the  fame  mail  be 
funday,  and  then  on  the  monday  following)  and  that  his  body 
be  delivered  to  the  furgeons  to  be  diffected  and  anatomized" ; 
and  that  the  judge  may  direct  his  body  to  be  afterwards  hung  in 
chains,  but  in  no  wife  to  be  buried  without  diflection.  And, 
during  the  fhort  but  awful  interval  between  fentence  and  exe- 
cution, the  priibner  mail  be  kept  alone,  and  fuftained  with  only 
bread  and  water.  But  a  power  is  allowed  to  the  judge,  upon 
good  and  fufficient  caufe,  to  refpite  the  execution,  and  relax  the 
other  reftraints  of  this  act. 

B  y  the  Roman  law,  parricide,  or  the  murder  of  one's  parents 
or  children,  was  punifhed  in  a  much  feverer   manner  than  any 
other  kind  of  homicide.  After  being  fcourged,    the  delinquents 
were  fewed  up  in  a  leathern  fack,  with  a  live  dog,  a  cock,  a  vi- 
per, 

k  1  Hal.  P.  C.  4S0.  "  Jail  font,  furca  figendos  placuit  ;  at,  et  con- 

1  "  The  body  of  a  malefa&or   fliall   not  "  fpeBu  detcrreantur  alii,  ct  folatio  fit   co*na- 

*'  remain  all  night  upon  the  tree  ;    but   thou  "  tis  interemftorum,  eodem  loco  pcen.i  reddita,  .; 

«'  fhalt  in  any  wife  bury  him   in    that  clay,  "  in  quo  lairones  bomicid'u  jiaffent"      Ff.  48, 

"  that  the  land  be  not  defiled."  Deut.xxi.z3.  19.  aS.  §.  15. 
m  "  Fanicfji  lairones,  in  his  lock,  'M  gr.if-  n  Foft.  107. 
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per,  and  an  ape,  andfo  caft  into  the  fea5.  Solon,  it  is  true  in 
his  laws  made  none  againft  parricide  ;  apprehending  it  impof- 
fible  that  any  one  mould  be  guilty  of  fo  unnatural  a  barbarity". 
And  the  Perlians,  according  to  Herodotus,  entertained  the  fame 
notion,  when  they  adjudged  all  perfons  who  killed  their  repu- 
ted parents  to  be  bailards.  And,  upon  fome  fuch  reafon  as  this, 
muft  we  account  for  the  omillion  of  an  exemplary  punifhment 
for  this  crime  in  our  Englifh  laws  ;  which  treat  it  no  otherwife 
than  as  fimple  murder,  unlefs  the  child  was  alfo  the  fervant  of 
his  parent*1. 

For,  though  the  breach  of  natural  relation  is  unobferved, 
yet  the  breach  of  civil  or  ecclefiailical  connections,  when  coupled 
with  murder,  denominates  it  a  new  offence  ;  no  Ids  than  a 
fpecies  of  treafon,  called  parva  proditio,  or  petit  treafon  :  which 
however  is  nothing  elfe  but  an  aggravated  degree  of  murderr  ; 
although,  on  account  of  the  violation  of  private  allegiance,  it 
is  ftigmatized  as  an  inferior  fpecies  of  treafon5.  And  thus,  in. 
the  antient  Gothic  conftitution,  we  find  the  breach  both  of 
natural  and  civil  relations  ranked  in  the  fame  clafs  with  crimes 
againit  the  flate  and  the  fovereign\ 

Petit  treafon,  according  to  the  ftatute  25  Edw.  III.  c.  2.  may 
happen  three  ways  ;  by  a  fervant  killing  his  matter,  a  wife  her 
huiband,  or  an  ecclefiaftical  perfon  (either  fecular,  or  regular) 
his  fuperior,  to  whom  he  owes  faith  and  obedience.  A  fervant 
who  kills  his  mailer  whom  he  has  left,  upon  a  grudge  conceived 
againft  him  during  his  fervice,  is  guilty  of  petit  treafon  :  for  the 
traiterous  intention  was  hatched  while  the  relation  fubfifted  be- 
tween them  ;  and  this  is  only  an  execution  of  that  intention". 
So  if  a  wife  be  divorced  a  menfa  et  thoro,  ftill  the   vinculum  ?na- 

B  b  z  trimonii 

o  Ff.  48.  <j.  9.  "  si  incolis  in   patriam   fubditis    in     regem, 
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q  1  Hal.  P.  C.  3S0.  «'  -vice  verja)  fcrvis   in   uorninoL,    ant   ea 
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trimon'ii  fubfifts ;  and  if  flie  kills  fuch  divorced  hufband,  fhe  is  a 
traitrefsw.  And  a  clergyman  is  underftood  to  owe  canonical  obe- 
dience, to  the  bifhop  who  ordained  him,  to  him  in  whofe  dio- 
cefe  he  is  beneficed,  and  alfo  to  the  metropolitan  of  fuch  fuffra- 
gan  or  diocefan  bifhop  :  and  therefore  to  kill  any  of  thefe  is 
petit  treafon*.  As  to  the  reft,  whatever  has  been  faid,  or  re- 
mains to  be  obferved  hereafter,  with  refpecl  to  wilful  murder, 
is  alfo  applicable  to  the  crime  of  petit  treafon,  which  is  no 
other  than  murder  in  it's  moft  odious  degree:  except  that  the 
trial  fhall  be  as  in  cafes  of  high  treafon,  before  the  improve- 
ments therein  made  by  the  ftatutes  of  William  IIP;  and  alfo 
except  in  it's  punifhment. 

The  punifhment  of  petit  treafon,  in  a  man,  is  to  be  drawn 
and  hanged,  and,  in  a  woman,  to  be  drawn  and  burned2 :  the 
idea  of  which  latter  punifhment  feems  to  have  been  handed  down 
to  us  from  the  laws  of  the  antient  Druids,  which  condemned  a 
woman  to  be  burned  for  murdering  her  hufband3 ;  and  it  is 
now  the  ufual  punifhment  for  all  forts  of  treafons  committed  by 
thofe  of  the  female  fexb."  Perfons  guilty  of  petit  treafon  were 
firft  debarred  the  benefit  of  clergy  by  ftatute  12  *ien.  VII.  c.  7. 
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1 

Chapter    the     fifteenth. 

Of   OFFENCES  against  the  PERSONS  of 
INDIVIDUALS. 


HAVING  in  the  preceding  chapter  confidered  the  princi- 
pal crime,  or  public  wrong,  that  can  be  committed  againft 
a  private  fubject,  namely,  by  deflroying  his  life  ;  I  proceed  now 
to  enquire  into  fuch  other  crimes  and  mifdemefnors,  as  more 
peculiarly  affect  the  fecurity  of  his  perfon,  while  living. 

O  f  thefe  fome  are  felonious,  and  in  their  nature  capital ; 
others  are  fimple  mifdemefnors,  and  punifhable  with  a  lighter 
animadverfion.     Of  the  felonies  the  firft  is  that  of  mayhem, 

I.  Mayhem,  mahemium,  was  in  part  confidered  in  the  pre- 
ceding volume*,  as  a  civil  injury :  but  it  is  alfo  looked  upon  in 
a  criminal  light  by  the  law ;  being  an  atrocious  breach  of  the 
kingss  peace,  and  an  offence  tending  to  deprive  him  of  the  aid 
and  affiftance  of  his  fubjects.  For  mayhem  is  properly  defined 
to  be,  as  we  miy  remember,  the  violently  depriving  another  of 
the  ufe  of  fuch  of  his  members,  as  may  render  him  the  lefs  able 
in  fighting,  either  to  defend  himfelf,  or  to  annoy  his  adverfaryb. 
And  therefore  the  cutting  off,  or  difabling,  or  weakening  a  man's 

hand 
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hand  or  finger,  or  flriking  out  his  eye  or  foretooth,  or  depriving 
him  orthofe  parts,  thelois  of  which  in  all  animals  abates  their 
courage,  are  held  to  be  mayhems.  But  the  cutting  off  his  ear, 
or  nofe,  or  the  like,  are  not  held  to  be  mayhems  at  common 
law 5  becaufe  they  do  not  weaken  but  only  disfigure  him. 
» 
B  y  the  antient  law  of  England  he  that  maimed  any  man, 
whereby  he  loft  any  part  of  his  body,  was  fentenced  to  lofe  the 
like  part  j  membrum  fro  membrcf .-  which  is  ftill  the  law  in 
Swedend.  But  this  went  afterwards  out  ofufe:  partly  becaufe 
the  law  of  retaliation,  as  was  formerly  fhewne  ;  is  at  befl  an  in- 
adequate rule  of  punifhment ;  and  partly  becaufe  upon  a  repeti- 
tion of  the  offence  the  punifhment  could  not  be  repeated.  So 
that,  by  the  common  law,  as  it  for  a  long  time  flood,  mayhem 
was  only  punifhable  with  fine  and  imprifonmentf;  unlefs  per- 
haps the  offence  of  mayhem  by  caftration,  which  all  our  old 
writers  held  to  be  felony  ;  "  et  feqiritur  aliquando  poena  capitalist 
"  aliquando  perpetuum  exilium,  cum  omnium  bonorum  ade?Tiptio?ieg»9 
And  this,  although  the  mayhem  was  committed  upon  the  higheit 
provocation11. 

But  fubfequent  ftatutes  have  put  the  crime  and  punifhment 
of  mayhem  more  out  of  doubt.  For,  firft,  by  flatute  5  Hen.  IV. 
c.  5.  to  remedy  a  mifchief  that  then  prevailed,  of  beating, 
wounding,  or  robbing  a  man,  and  then  cutting  out  his  tongue  or 
putting  out  his  eyes, to  prevent  him  from  being  an  evidence  againft 
them,  this  offence  is  declared  to  be  felony,  if  done  of  malice 
prepenfe  j  that  is,  as  fir  Edward  Coke1  explains  it  voluntarily 

and 

c  3  Inft.  118.— —  Mes,  ft  la  pleynte  foit  h  Sir  Edward  Coke  (3  Inft.  6z.)  has  trani- 

fdte  defemme  qu'  avera  toilet  a  home  fes  mem-  cribed  a  record  of  Henry   the    third's  time, 

bres,  en  tiel  cafe    perdra  la  feme  la   xne  meyn  (Clauf.    13    Hen.    III.  m.    9.)    by    which    a 

far  jugement,  come  le  ?ncmbre  dount  ele  avera  gentleman    of    Somerletfhire    and    his   wife 

trefpiijj'e.     (Brit.  c.  zs.)  appear  to  have   been   apprehended   and   com- 

d  Stiernhook  dc  jure  Sucon.  I.  3.C.  3.  mitted  to  prifon,  being  indicted   for  dealing 

e  See  pag.  u.  thus  with  John  the  monk,  who   was    caught 

f  r  Hawk.  P.  C.  iij.  in  adultery  with  the  wife. 

g  Bra<ft./i/.  144.  i  3  Inft.  <5i. 
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and  of  fet  purpofe,  though  done  upon  a  fudden  occafion.  Next, 
in  order  of  time,  is  the  ftatute  37  Hen.  VIII.  c.  6.  which  directs 
that  if  a  man  fhall  malicioufly  and  unlawfully  cut  off  the  ear 
of  any  of  the  king's  fu ejects,  he  mall  not  only  forfeit  treble 
damages  to  the  party  grieved,  to  be  recovered  by  action  of  tref- 
pafs  at  common  law,  as  a  civil  fatisfacHon  ;  but  alfo  10/.  by  way 
of  fine  to  the  king,  which  was  his  criminal  amercement.  The 
laft  ftatute,  but  by  far  the  moft  fevere  and  effectual  of  all,  is  that 
of  22  &  23  Car.  II.  c.  1.  called  the  Coventry  act;  being  occa- 
fion ed  by  an  affault  on  fir  John  Coventry  in  the  ftreet,  and  flit- 
ting his  nofe,  in  revenge  (as  was  fuppofed)  for  fome  obnoxious 
words  uttered  by  him  in  parliament.  By  this  ftatute  it  is  enacted, 
that  if  any  perfon  fhall  of  malice  aforethought,  and  by  lying  in 
wait,  unlawfully  cut  out  or  difable  the  tongue,  put  out  an  eye, 
flit  the  nofe,  cut  off  a  nofe  or  lip,  or  cut  off  or  difable  any  limb 
or  member  of  any  other  perfon,  with  intent  to  maim  or  to  disfigure 
him;  fuch  perfon,  hiscounfello/s,  aiders,  and  abettors,  fhall  be 
guilty  of  felony  without  benefit  of  clergyk. 


k  On  this  ftatute  Mr.  Coke,   a  gentleman 
of  Suffolk,  and  one  Woodburn,    a   labourer, 
were  indifted  in  17;;;  Coke   for  hiring   and 
abetting  Woodburn,  and  Woodburn   for  the 
aftual  fact,  of  flitting  the  nofe  of  Mr.  Crifpe, 
Coke's  brother  in  law.     The   cafe  was  fome- 
what  fingular.     The    murder   of  Crifpe  was 
intended,   and   he  was   left    for  dead,  beinor 
terribly  hacked  and   disfigured   with    a  hedge 
bill  ;  but  he   recovered.     Now  the  bare  in- 
tent to  murder  is  no  felony  :   but  to  disfigure, 
with  an  intent  to  disfigure,  is  made  fo  by  this 
ftatute;  on    which  they    were    therefore    in- 
clined.    And  Coke,  who   was   a  difgrace    to 
the   profe/fion   of  the  law,    had   the  effron- 
tery to  reft  his  defence  upon   this  point,  that 
the  afTault  was  not  committed  with  an   in- 


Thus 

tent  to  disfigure,    but  with  an  intent  to  mur- 
der ;  and    therefore   not    within   the  ftatute.- 
But  the  court  held,  that   if  a   man   attacks 
another  to  murder  him  with   fuch  ai*   instru- 
ment as  a  hedge   bill,  which  cannot   but   en- 
danger the  disfiguring  him  ;  and   in   fuch  at- 
tack happens  not  to  kill,  but  only  to  disfigure 
him  ;  he   may  be  inditted  on   this   ftatute  : 
and  it  fhall  be   left    to   the  jury   whether   it 
were  not  a  defign    to    murder  by  disfi»urin? 
and  confcjuently  a  malicious   intent    to  disfi- 
gure as  well  as  to  murder.     Accordingly  the 
jury  found    them    guilty    of   fuch    previous 
intent  to  disfigure,    in   order   to  effect   their 
principal  intent   to   murder,  and  they  wers 
both  condemned  and  executed,  (State  Tri- 
als. VI.  an.) 
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Thus  much  for  the  felony  of  mayhem:  to  which  maybe 
added  the  offence  of  wilfully  and  maliciouily  mooting  at  any 
perfon,  which  may  endanger  either  killing  or  maiming  him. 
This,  though  no  fuch  evil  confequence  enfues,  is  made  felony 
without  benefit  of  clergy  by  ftatute  9  Geo.  I.  c.  22.  and  there- 
upon one  Arnold  was  convicted  in  1723,  for  mooting  at  lord 
Onflow.;  but,  being  half  a  madman,  was  never  executed,  but 
confined  in  prifon,  where  he  died  about  thirty  years  after. 

II.  The  fecond  offence,  more  immediately  affecting  the  per- 
fonal  fecurity  of  individuals,  relates  to  the  female  part  of  his 
majefty's  fubjects  ;  being  that  of  their  forcible  abdudion  and  mar- 
riage \  which  is  vulgarly  calledftealing  an  heirefs.  For  by  ftatute 
gHen.VH.  c.  2.  it  is  enacted, that  if  any  perfon  mail  for  lucre  take 
any  woman,  being  maid,  widow,  or  wife,  and  having  fubftanceei- 
ther  in  goods  or  lands,  or  being  heir  apparant  to  her  anceftors, 
contrary  to  her  will;  and  afterwards  fhe  be  married  to  fuch  mif- 
doer,  or  by  his  confent  to  others,  or  defiled  ;  fuch  perfon,  and 
all  his  acceffories,  fhall  be  deemed  principal  felons  :  and  by  fta- 
tute 29EUZ.  c.  9.  the  benefit  of  clergy  is  taken  away  from  all 
fuch  felons,   except  acceffories  after  the  offence. 

I  n  the  conftruction  of  this  ftatute  it  hath  been  determined, 
1 .  That  the  indictment  muft  allege  that  the  taking  was  for  lucre, 
for  fuch  are  the  words  of  the  ftatute'.  2.  In  order  to  fhew  this, 
it  muft  appear  that  the  woman  has  fubftance  either  real  or  per- 
fonal,  or  is  an  heir  apparent™.  3.  It  muft  appear  that  fhe  was 
taken  away  againft  her  will.  4.  It  muft  alfo  appear,  that  fhe 
was  afterwards  married,  or  defiled.  And  though  poflibly  the 
marriage  or  defilement  might  be  by  her  fubfequent  confent,  be- 
ing won  thereunto  by  flatteries  after  the  taking,  yet  this  is  fe- 
lony, if  the  firft  taking  were    againft  her  will11 :  and   fo  vice 

verfa9 

1  1  Hawk,  P.  C.  no.  n  I  Ha),  P.  C.  660. 
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verfa,  if  the  woman  be  originally  taken  away  with  her  own 
confent,'yet  if  fne  afterwards  refufe  to  continue  with  the  offender, 
and  be  forced  againft  her  will,  Die  may,  from  that  time,  as  pro- 
perly be  f.tki  to  he  taken  againft  her  will,  as  if  fhe  never  had 
given  any  confent  at  all  ;  Fqr,  liii  the  force  was  put  upon  her,  me 
was  in  her  own  power0.  It  is  held  that  a  woman,  thus  taken 
away  and  married,  may  befworn  and  give  evidence  againft  the 
offender,  though  he  is  her  hufband  de  faclo  ;  contiary  to  the 
general  rule  of  law  :  becaufe  he  is  no  hufband  de  jure,  in  cafe 
the  actual  marriage  was  alfo  againft  her  wilip.  In  cafes  indeed 
where  the  actual  marriage  is  good,  by  the  confent  of  the  in- 
veigled woman  obtained  after  her  forcible  abduclion,iir  Matthew 
Hale  feems  to  queftion  how  far  her  evidence  mould  be  allowed  : 
but  other  authorities  q  feem  to  agree,  that  it  mould  even  then  be 
admitted ;  efteeming  it  abfurd,  that  the  offender  mould  thus  take 
advantage  of  his  own  wrong,  and  that  the  very  act  of  marriage, 
which  is  a  principal  ingredient  of  his  crime,  mould  (by  a 
forced  conftruction  of  law)  be  made  ufe  of  to  Hop  the  mouth  of 
the  mod  material  witnefs  againft  him. 

An  inferior  degree  of  the  fame  kind  of  offence,  but  not  at- 
tended with  force,  is  puniihed  by  theflatute  4&  5  Ph.  &  Mar. 
c.  8.  which  enacts,  that  if  any  perfon,  above  the  age  of  four- 
teen, unlawfully  mail  convey  or  take  away  any  woman  child 
unmarried,  (which  is  held  r  to  extend  to  baftards  as  well  as  to 
legitimate  children)  within  the  age  of  iixteen  years,  from  the 
poffeffion  and  againft  the  will  of  the  father,  mother,  guardians 
or  governors,  he  ihall  be  imprifoned  two  years,  or  fined  at  the 
difcretion  of  the  juflices  :  and  if  he  deflowers  fuch  maid  or 
woman  child,  or,  without  the  confent  of  parents,  contracts 
matrimony  with  her,  he  fhall  be  imprifoned  five  years,  or  fined 
at  the  difcretion  of  the  juflices,  and  Jbe  fhall  forfeit  ail  her  lands 
to  her  next  of  kin,  during  the  life  of  her  faid  hufband.  So  that 
Vol.  IV.  C  c  as 

o   1  Hawk.  P.  C.  no.  q  Cro.    Car.    488.       3    Kcb.    ipj.     State 
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as  thefe  flolen  marriages,  under  the  age  of  fixteen,  were  ufually 
upon  mercenary  views,  this  act,  befides  punifhing  the  leducer, 
wifely  removed  the  temptation.  But  this  latter  part  of  the  ad 
is  now  rendered  almoft  ufelefs,  by  provifions  of  a  very  different 
kind,  which  make  the  marriage  totally  void5,  in  the  ftatute 
26  Geo.  II.  c.  33. 

III.  A  third  offence,  againfl  the  female  part  alfo  of  his 
iriajefty's  fubjecls,  but  attended  with  greater  aggravations  than 
that  of  forcible  marriage,  is  the  crime  of  rape,  raptus  mulierum, 
or  the  carnal  knowlege  of  a  woman  forcibly  and  againft  her  will. 
This,  by  the  Jewifh  lawc,  was  punifhed  with  death,  in  cafe  the 
damfcl  was  betrothed  to  another  man ;  and,  in  cafe  me  was  not 
betrothed,  then  a  heavy  fine  of  fifty  ihekels  was  to  be  paid  to 
the  damfel's  father,  and  fhe  was  to  be  the  wife  of  theravifher 
all  the  days  of  his  life;  without  that  power  of  divorce,  which 
was  in  general  permitted  by  the  mofaic  law. 

The  civil  law  u  punifhes  the  crime  of  ravifhment  with  death 
and  confifcation  of  goods  :  under  which  it  includes  both  the  of- 
fence of  forcible  abducHon,  01  taking  away  a  woman  from  her 
friends,  of  which  we  !aft  fpofce;  and  alfo  the  prefent  offence  of 
forcibly  diihonouring  them;  either  of  which,  without  the  other, 
is  in  that  law  fufficient  to  conftitute  a  capital  crime.  Alfo  the 
ftealing  away  a  woman  from  her  parents  or  guardians,  and  de- 
bauching her,  is  equally  penal  by  the  emperor's  edict,  whether 
flie  confent  or  is  forced  :  "  five  volentibus,  five  nolentibus  mulie- 
"  ribus,  tale f acinus fuerit  perpetratum"  And  this  in  order  to 
take  away  from  women  every  opportunity  of  offending  in  this 
way  ;  whom  the  Roman  laws  fuppofe  never  to  go  affray,  with- 
out the  feduction  and  arts  of  the  other  fex  :  and  therefore,  by 
reflraining  and  making  fo  highly  penal  the  folicitations  of  the 
men,  they  meant  to  fecure  effectually  the  honour  of  the  women. 

Si 

s  See  Vol.  I.  png.  437,  be.  u  Cod.  9,  tit.  13. 
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*c  Sien'un  ipfi  raptor es  metu,  vel  atrocitate  posnae,  cib  hujufmodi fa- 
"  c inure  fe  temper averint,  null'i  mulieri,  five  volenti,  five  noknti9 
peccandi  locus  relinjuetur  ;  quia  hoc  ipfum  velle  mulierum,  ab  in- 
fidiis  nequijfmi  hominh  qui  meditaiur  rapinam,  inducitur.  Nifi 
"  etenim  earn  folicitaverit,  nifi  odiofis  artihus  circumvenerit,  non 
M  faciei  earn  vclle  in  tantum  dedecus  fefe  prodere."  But  our  Eng- 
lish law  docs  not  entertain  quite  fuch  fublime  ideas  of  the  ho- 
nour of  either  fex,  as  to  lay  the  blame  of  a  mutual  fault  upon 
one  of  the  trarifgreflors  only  :  and  therefore  makes  it  a  neceflary 
ingredient  in  the  crime  of  rape,  that  it  muft  be  againfl  the  wo- 
man's will. 

Rape  was  punifhed  by  the  Saxon  laws,  particularly  thofe  of 
kino:  Athelltan  w,  with  death  :  which  was  alfo  ap-reeable  to  the 
old  Gothic  or  Scandinavian  conilitution  x.  But  this  was  after- 
wards thought  too  hard  :  and  in  it's  dead  another  fevere,  but 
not  capital,  punifliment  was  inflicted  by  William  the  conqueror  -f 
viz.  caftration  and  lofs  of  eyesy;  which  continued  till  after 
Braclon  wrote,  in  the  reign  of  Henry  the  third.  But  in  order 
to  prevent  malicious  accufaiions,  it  was  then  the  law,  (and,  it 
feems,  Hill  continues  to  be  fo  in  appeals  of  rape2)  that  the  woman 
mould  immediately  after,  "  dum  recens  futr'ti  maleficium"  go  to 
the  next  town,  and  there  make  difcovery  to  fomecredible  perfons 
of  the  injury  me  has  fuffered  ;  and  afterwards  mould  acquaint 
the  high  conftable  of  the  hundred,  the  coroners,  and  the  me;ih? 
with  the  outrage  a.  This  feems  to  correspond  in  fome  degree  with 
the  laws  of  Scotland  and  Arragon  b  which  require  that  complaint 
muft  be  made  within  twenty  four  hours  :  though  afterwards  by 
itatute  Weftm.  i.  c.  13.  the  time  of  limitation  in  England  was 
extended  to  forty  days.  At  prefent  there  is  no  time  of  limitation 
fixed:  for,  as  it  is  ufually  now  punifhed-by  indictment  at  the 
lint  of  the  king,  the  maxim  of  law  takes  place,  that  nullum  tern- 

isotcurrit  regi :    but  the  jury  will  rarely  give  credit  to   a  ftale 

C  c  2  complaint, 
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complaint.  During  the  former  period  alfo  it  was  held  for  law  c, 
that  the  woman  (by  confent  of  the  judge  and  her  parents)  might 
redeem  the  offender  from  the  execution  of  his  fentence,  by  ac- 
cepting him  for  her  hufband  ;  if  he  alio  was  willing  to  agree  to 
the  exchange,  but  not  otherwife. 

I  n  the  3  Edw.  I.  by  the  flatute  Weflm.  i.e.  13.  the  punifh- 
rnent  of  rape  was  much  mitigated  :  the  offence  itfelf  being  re- 
duced to  a  trefpafs,  if  not  profecuted  by  the  woman  within  forty 
days,  and  fubjecting  the  offender  only  to  two  years  imprifon- 
ment,  and  a  fine  at  the  lung's  will.  But,  this  lenity  being  pro- 
ductive of  the  mod  terrible  confequences,  it  was  in  ten  years 
afterwards,  1/3  Edw.  I.  found  neceffary  to  make  the  offence  of 
rape  felony,  by  flacute  Weftm,  2.  c.  34,  And  by  flatute 
18  Eliz.  c.  7.  it  is  made  felony  without  benefit  of  clergy  :  as  is 
slfo  the  abominable  wickednefs  of  carnally  knowing  or  abuling 
any  woman  child  under  the  age  of  ten  years  ;  in  which  caf.  the 
confent  or  non-confent  is  immaterial,  as  by  reafon  oi  he!  tender 
years  me  is  incapable  of  judgment  and  difcretion.  Sii  1  :thew 
Hale  is  indeed  of  opinion,  that  f  uch  profligate  actions  committed 
on  an  infant  under  the  age  of  twelve  years,  the  age  of  remale 
difcretion  by  the  common  law,  either  with  or  without  confent, 
amount  to  rape  and  felony;  as  well  fince  as  before  the  flatute  of 
queen  Elizabeth  d  :_but  the  law  has  in  general  been  held  only  to 
extend  to  infants  under  ten. 

A  male  infant,  under  theage  of  fourteen  years,  is  prefumed 
by  law  incapable  to  commit  a  rape,  and  therefore  it  feems  cannot 
be  found  guilty  of  it.  For  though  in  other  felonies  maltha  J rup- 
flet  act  at  em,  as  has  in  fome  cafes  been  fhewn  ;  yet,  as  to  this 
particular  fpecies  of  felony,  the  law  fuppofes  an  imbecillity  of 
body  as  well  as  mind  e. 

The 
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Th  e  civil  lawfeems  to  fuppofe  a  proftitute  or  common  har- 
lot incapable  of  any  injuries  of  this  kindf:  not  allowing  any 
punifhment  for  violating  the  chaftity  of  her,  who  hath  indeed  no 
chaftity  at  all,  or  at  leaft  hath  no  regard  to  it.  But  the  law  of 
England  does  not  judge  fo  hardly  of  offenders,  as  to  cut  off  all 
opportunity  of  retreat  even  from  common  (trumpets,  and  to  treat 
them  as  never  capable  of  amendment.  It  therefore  holds  it  to 
be  felony  to  force  even  a  concubine  or  harlot ;  becaufe  the  wo- 
man may  have  forfaken  that  unlawful  courfe  of  life  8 :  for,  as 
Braccon  well  obferves  h,  "  licet  meretrix  fuerit  antca,  certe  tunc 
"  temporis  nonfuit^  cum  reclamando  nequ'itlae  ejus  con] entire  noIuit.,> 

As  to  the  material  facts  requiflte  to  be  given  in  evidence  and 
proved  upon  an  indictment  of  rape,  they  are  of  fuch  a  nature, 
that  though  neceiTary  to  be  known  and  fettled,for  the  conviction 
of  the  guilty  and  prefervatic:;  of  the  innocent,  and  therefore' 
are  to  be  found  in  fuch  criminal  treatifes  as  difcourfe  of  thefe 
matters  in  detail,  yet  they  are  highly  improper  to  be  publicly 
difcuffed,  except  only  in  a  court  of  juftice.  I  fhall  therefore 
merely  add  upon  this  head  a  few  remarks  from  fir  Matthew  Hale, 
with  regard  to  the  competency  and  credibility  of  witnefles ; 
which  itiay^Jahq/pudore,  be  conlidered. 

*  An  d,  firft,  the  party  ravifhed  may  give  evidence  upon  oath, 
and  is  in  law  a  competent  witne(s  ;  but  the  credibility  of  her 
teftimony,  and  how  far  forth  me  is  to  be  believed,  muft  be  left 
to  the  jury  upon  the  circumftances  of  fact  that  concur  in  that 
teftimony.  For  inftance:  if  the  witnefs  be  of  good  fame;  if 
fhe  prefently  difcovered  the  offence,  and  made  fearch  for  the  of- 
fender ;  if  the  party  accufed  fled  for  it ;  thefe  and  the  like  are 
concurring  circumftances,  whicm  give  greater  probability  to  her 
evidence.  But,  on  the  other  fide,  if  fhe  be  of  evil  fame,  and 
ftand  unfupported  by  others  ;  if  me  concealed  the  injury  for  any 
confiderable  time  after  iiie  had  opportunity  to  complain  ;  if  the 

place, 

f  Cod.  9.  9.  zz.     Ff  47.  z.  39.  h  fel,  147. 

5       g  1  Sal.  JP.  C.  Cz9.  i  Hawk,  P.  C.  ifo8. 


214  Public  Book  IV, 

place,  where  the  fact  was  alleged  to  be  committed,  was  where 
it  was  poffible  me  might  have  been  heard,  and  (he  made  no  out- 
cry ;  thefe  and  the  like  circumstances  carry  a  ftrong,  but  not 
conclufive,  prefumption  that  her  teftimony  is  falfe  or  feigned. 

Moreover,  if  the  rape  be  charged  to  be  committed  on  an 
infant  under  twelve  years  of  age,  fhe  may  ftill  be  a  competent 
witnefs,  if  fhe  hath  fenfe  and  underftanding  to  know  the  nature 
and  obligations  of  an  oath;  and,  even  if  fhe  hath  not, it  is  thought 
by  fir  Matthew  Hale  '  that  fhe  ought  to  be  heard  without  oath,  to 
give  the  court  information  ;  though  that  alone  will  not  be  luffi- 
cient  to  convict  the  offender.  And  he  is  of  this  opinion,  firft, 
becaufe  the  nature  of  the  offence  being  fecret,  there  may  be 
no  other  poffible  proof  of  the  actual  fact^  though  afterwards 
there  may  be  concurrent  circumftances  to  corroborate  it,  proved 
by  other  witnefTes :  and,  fecondly,  becaufe  the  law  allows  what 
the  child  told  her  mother,  or  other  relations,  to  be  given  in  evi- 
dence, fince  the  nature  of  the  cafe  admits  frequently  of  no  bet- 
ter proof ;  and  there  is  much  more  reafon  for  the  court  to  hear 
the  narration  of  the  child  herfelf,  than  to  receive  it  at  fecond 
hand  from  thofe  who  fwear  they  heard  her  fay  fo.  And  indeed 
it  is  now  fettled,  that  infants  of  any  age  are  to  be  heard  ;  and,  if 
they  have  any  idea  of  an  oath,  to  be  alfo  fworn  :  it  being  found 
by  experience  that  infants  of  very  tender  years  often  give  the 
cleared  and  trueft  teftimony.  But  in  any  of  thefe  cafes,  whether  v 
the  child  be  fworn  or  not,  it  is  to  be  wiflied,  in  order  to  render 
her  evidence  credible,  that  there  fhould  be  fome  concurrent  tef- 
timony, of  time,  place  and  circumftances,  in  order  to  make  out 
the  fact;  and  that  the  conviction  fhould  not  be  grounded  fingly 
on  the  unfupported  accufation  of  an  infant  under  years  of  dif- 
cretion.  There  may  be  therefore,  in' many  cafes  of  this  nature, 
witnefTes  who  are  competent,  that  is,  who  may  be  admitted  to 
be  heard  ;  and  yet,  after  being  heard,  may  prove  not  to  be  cre- 
dible, orfuch  as  the  jury  is  bound  to  believe.  For  one  excel- 
lence 
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lence  of  the  trial  by  jury'is,  that  the  jury  are  triors  of  the  credit 
of  the  witneffes,  as  well  as  of  the  truth  of  the  fact. 

11  I  t  is  true,  fays  this  learned  judge',  that  rape  is  a  moil 
"  dete'itable  crime,  and  therefore  ought  feverely  and  impartially 
to  be  puniflied  with  death;  but  it  muft  be  remembered,  that 
it  is  an  accufution  eafy  to  be  made,  hard  to  be  proved,  but 
harder  to  be  defended  by  the  party  accufed, though  innocent." 
He  then  relates  two  very  extraordinary  cafes  of  malicious  profe- 
cution  for  this  crime,  that  had  happened  within  his  own  obfer- 
vation ;  and  concludes  thus :  "  I  mention  thefe  inftances,  that 
"  we  may  be  the  more  cautious  upon  trials  of  offences  of  this 
"  nature,  wherein  the  court  and  jury  may  with  fo  much  eafe  be 
"  impofed  upon,  without  great  care  and  vigilence  ;  the  heinouf- 
nefs  of  the  offence  many  times  tranfporting  thejodge  and  jury 
with  fo  much  indignation,  that  they  are  overhaftily  carried  to 
the  conviction  of  the  perfon  accufed  thereof,  by  the  confident 
teftimony  offometimes  falfeand  malicious  witneffes." 
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IV.  What  has  been  here  obferved,  efpecially  with  regard 
to  the  manner  of  proof,  which  ought  to  be  the  more  clear  in 
proportion  as  the  crime  is  the  more  deteftable,  may  be  applied 
to  another  offence,  of  a  ftill  deeper  malignity ;  the  infamous 
crime  agatnft  nature,  committed  either  with  man  or  beaft.  A 
crime,  which  ought  to  be  ftrictly  and  impartially  proved,  and 
then  as  ftrictly  and  impartially  punifhed.  But  it  is  an  offence  of 
fo  dark  a  nature,  fo  eaiily  charged,  and  the  negative  fo  difficult 
to  be  proved,  that  the  accufation  mould  be  clearly  made  out  : 
for,  iffalfe,  it  deferves  a  punifhment  inferior  only  to  that  of 
the  crime  itfelf. 

I  wil  l  not  acr  fo  difagreeable  a  part,  to  my  readers  as  well  as 
myfelf,  as  to  dwell  any  longer  upon  a  fubjecl,  the  very  mention 
pf  which  is  a  difgrace  to  human  nature.  It  will  be  more  eligible 
to  imitate  in  this  refpecl:  the  delicacy  of  our  Englifh  law,  which 
treats  it,  in  it's  very  indictments,  as  a  crime  not  fit  to  be  named ; 

"  pec- 
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"  peccatum  Mud  honibile,  inter  chriflianos  non  nominandum*"  A 
taciturnity  obferved  likewife  by  the  edict  of  Conftantius  and  Con- 
flans1;  "  ub'i  fcelus  eft  id,  quod  non  profcit  fcire,  jubemus  infur- 
"  gere  leges,  armari  jura  gladio  ultore,  ut  exquijitis  poenis  fubdan- 
"  tur  infames,  qui  funt,  vel  qui  futuri  funt,  rei"  Which  leads 
me  to  add  a  word  concerning  it's  punifhment. 

Thi  s  the  voice  of  nature  and  of  reafon,  and  the  exprefs  law 
of  Godm,  determine  to  be  capital.  Of  which  we  have  a  fignal 
inftance,  long  before  the  Jewifh  difpenfation,  by  the  deftruction 
of  two  cities  by  fire  from  heaven  :  fo  that  this  is  an  univerfal, 
not  merely  a  provincial,  precept.  And  our  antient  law  in  fome 
degree  imitated  this  punifhment,  by  commanding  fuch  mif- 
creants  to  be  burnt  to  death" ;  though  Fleta°  lays  they  mould  be 
buried  alive:  either  of  which  punifhments  was  indifferently  ufed 
for  this  crime  among  the  antient  Gothsp.  But  now  the  general 
punifhment  of  all  felonies  is  the  fame,  namely,  by  hanging  :  and 
this  offence  (being  in  the  times  of  popery  only  fubject  to  ecclefi- 
aftical  cenfures)  was  made  felony  without  benefit  of  clergy  by  fta- 
tute  25  Hen.  VIII.  c-  6.  revived  and  confirmed  by  5  Eliz.  c.  17. 
And  the  rule  of  law  herein  is,  that,  if  both  are  arrived  at  years  of 
difcretion,  agentes  et  confentientes  pari  -poena  pleElantur*. 

These  are  all  the  felonious  offences,  more  immediately 
againft  the  perfonal  fecurity  cfthe  fubject.  The  inferior  offen- 
ces, or  mifdemefnors,  that  fall  under  this  head,  are  afjaults, 
batteries,  wounding,  falfe  imprifonment,  and  kidnapping. 

V,  VI,  VII.  With  regard  to  the  nature  of  the  three  firft  of 
thefe  offences  in  general,  I  have  nothing  farther  to  add  to  what 
has  already  been  obferved  in  the  preceding  book  of  thefe  com- 
mentaries^ 

k  See  in  "Rot.  Pearl,  jo  Edw.  111.  n.  58,  a  m  Levit.  xx.  13.  is. 
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mentariesrj  when  we  confidered  them  as  private  wrongs,  or 
civil  injuries,  for  which  a  fatisfadion  or  remedy  is  given  to  the 
party  aggrieved.  But,  taken  in  a  public  light,  as  a  breach  of 
the  king's  peace,  an  affront  to  his  government,  and  a  damage 
done  to  his  fubjeds,  they  are  alfo  indictable  and  punifhable  with 
fine  and  imprifonment ;  or  with  other  ignominious  corporal  pe- 
nalties, where  they  are  committed  with  any  very  atrocious  de- 
figns.  As  In  cafe  of  an  affauft  with  an  intent  to  murder,  or 
with  an  intent  to  commit  either  of  the  crimes  laft  fpoken  of; 
for  which  intentional  aflaults,  in  the  two  laft  cafes,  indictments 
are  much  more  ufuai,  than  for  the  abfolute  perpetration  of  the 
fads  themfelves,  on  account  of  the  difficulty  of  proof:  and 
-herein,  befides  heavy  fine  and  imprifonment,  it  is  ufual  to  award 
judgment  of  the  pillory. 

There  is  alfo   one  fpecies  of  battery,  more  atrocious   and 
penal  than  the  reft,    which  is  the  beating  of  a  clerk  in  orders, 
or  clergyman  ;  on  account  of  the  refped  and  reverence  due  to 
his  facred  charader,  as   the  minifter  and  embaffador  of  peace. 
Accordingly    it   is   enaded  by   the  ftatute   called  articuli  deriy 
9  Edw.  II.   c.    3.  that   if  any  perfon  lay    violent    hands  upon  a 
clerk,  the  amends  for  the  peace  broken  mail  be  before  the  king  \ 
that  is  by  indidment  in  the  king's  courts:    and  the  affailant  may 
alfo  be  fued  before  the  bifhop,    that  excommunication  or  bodily- 
penance  may  be  impofed  :  which  if  the  offender  will  redeem  by- 
money,  to  be  given  to  the  bifhop,  or  the  party  grieved,   it  may 
be  fued  for  before  the  bifhop  ;  whereas  otherwife  to  fue  in  any 
fpiritual  court,  for  civil  damages  for  the  battery,  falls  within  the 
danger  of  praemunire'.     But  fuits  are,  and  always  were,  allow- 
able in  the  fpiritual  court,  for  money  agreed  to  be  given  as  a 
commutation  for  penance".  So  that  upon  the  whole  it  appears, 
that  a  perfon  guilty  offuch  brutal   behaviour  to  a  clergyman,  is 
fubjed  to  three  kinds  of  profecution,  all  of  which  may  be  pur- 
fued  for  one  and  the  fame  offence :   an  indidment,  for  the  breach 
Vol.  IV.  D  d  of 
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of  the  king's  peace  by  fuch  aflault  and  battery;  a  civil  aclion, 
for  the  fpecial  damage  fuftained  by  the  party  injured  ;  and  a  fuit 
in  the  ecclefiaftical  court,  firft,  pro  correclione  et  falute  animae  by 
enjoining  penance,  and  then  again  for  fuch  fum  of  money  as  mall 
be  agreed  on  for  taking  off  the  penance  enjoined  :  it  being  ufual 
in  thofe  courts  to  exchange  their  fpiritual  cenfures  for  a  round 
compenfation  in  money v;  perhaps  becaufe  poverty  is  generally 
efteemed  by  the  morahfts  the  beft  medicine  -pro falute  animae. 

VIII.  The  two  remaining  crimes  and  offences,  againft  the 
pcrfons  of  his  majefty's  fubjects,  are  infringements  of  their  na- 
tural liberty  :  concerning  the  firft  of  which,  falfe  imprifcnment, 
it's  nature  and  incidents,  I  mult  content  myfelf  with  referring 
the  ftudcnt  to  what  was  obferved  in  the  preceding  volume™/ 
when  we  confidered  it  as  a  mere  civil  injury.  But,  befides  the 
private  fatisfaction  given  to  the  individual  by  aclion,  the  law 
alfo demands  public  vengeance  for  the  breach  of  the  king's  peace, 
for  the  lofs  which  the  ftate  fuftains  bv  the  confinement  of  one 
of  it's  members,  and  for  the  infringement  of  the  good  order  of 
fociety.  We  have  before  feenx,  that  the  moil  atrocious  degree 
of  this  offence,  that  of  fending  any  fubjecr.  of  this  realm  a  pri- 
fbner  into  parts  beyond  the  feas,  whereby  he  is  deprived  of  the 
friendly  affiifance  of  the  laws  to  redeem  him  from  fuch  his  cap- 
tivity, is  punifhed  with  the  pains  of  praemunire,  and  incapacity 
to  hold  any  office,  without  any  poffibility  of  pardony.  Inferior 
degrees  of  the  fame  offence  of  falfe  imprifonment  are  alfo  punifh- 
able  by  indictment  (like  affaults  and  batteries)  and  the  delin- 
quent may  be  fined  and  imprifonedz.  And  indeed3  there  can 
be  no  doubt,  but  that  all  kinds  of  crimes  of  a  public  nature, 
all  diflurbances  of  the  peace,  all  opprefiions,  and  other  mifde- 
mefnors  whatfoever,  of  a  notorioufly  evil  example,  may  be  in- 
dicted at  the  fuit  of  the  king. 
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IX.  The  other  remaining  offence,  that  of  kidnapp'mg,  being 
the  forcible  abduction  or  dealing  away  of  man,  woman,  or  child 
from  their  own  country,  and  felling  them  into  another,  was  ca- 
pital by  the  Jewifh  law.  "  He  that  ftealeth  a  man,  and  felleth 
"  him,  or  if  he  be  found  in  his  hand,  he  mail  furely  be  put  to 
"  death  b."  So  likewife  in  the  civil  law,  the  offence  of  fpiriting 
away  and  ftealing  men  and  children,  which  was  called  plagium, 
and  the  offenders  plagiarii,  was  punifhed  with  death  c.  This  is 
unqueftionably  a  very  heinous  crime,  as  it  robs  the  king  of  his 
fubjeds,  banifhes  a  man  from  his  country,  and  may  in  it's  con- 
fequences  be  productive  of  the  moft  cruel  and  difagreeable  hard- 
ships; and  therefore  the  common  law  of  England  has  puniihed 
it  with  fine,  imprifonment,  and  pillory  d.  And  alfo  the  ftatute 
1 1  &  12  W.  III.  c.  7.  though  principally  intended  againft  pirates, 
has  a  claufe  that  extends  to  prevent  the  leaving  of  fuch  per- 
fons  abroad,  as  are  thus  kidnapped  or  fpirked  away  ;  by  enact- 
ing, that  if  any  captain  of  a  merchant  veffel  fhall  (during  his 
being  abroad)  force  any  perfon  on  more,  or  wilfully  leave  him 
behind,  or  refufe  to  bring  home  all  fuch  men  as  he  carried  out, 
if  able  and  defirous  to  return,  he  fhall  fuffer  three  months  im- 
prifonment. And  thus  much  for  offences  that  more  immediately 
affect  the  perfons  of  individuals. 

Dd  2 
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Chapter    the    sixteenth. 


Of  OFFENCES  against  the  HABITATIONS 

of  INDIVIDUALS. 


TH  E  only  two  offences,  that  more  immediately  affect  the 
habitations   of  individuals  or  private  fubje&s,  are  thofe  of 

arfon  and  burglary. 

I.  A  r  s  o  n,  ab  ardendo,  is  the  malicious  and  wilful  burning  of 
the  houfe  or  outhoufes  of  another  man.  This  is  an  offence  of 
very  great  malignity,  and  much  more  pernicious  to  the  public 
than  fimple  theft:  becaufe,  firft,  it  is  an  offence  againft  that 
right,  of  habitation,  which  is  acquired  by  the  law  of  nature  as 
well  as  by  the  laws  of  fociety  :  next,  becaufe  of  the  terror  and  \ 
confufion  that  neceffarily  attends  it  ;  and,  laftly,  becaufe  in 
fimple  theft  the  thing  ftolen  only  changes  it's  mafter,  but  ftill 
remains  in  efe  for  the  benefit  of  the  public,  whereas  by  burning 
the  very  fubitance  is  abfolutely  deftroyed.  It  is  alfo  frequently 
more  deftructive  than  murder  itfelf,  of  which  too  it  is  often  the 
caufe  :  lince  murder,  atrocious  as  it  is,  feldom  extends  beyond 
the  felonious  act  defigned ;  whereas  fire  too  frequently  involves 
in  the  common  calamity  perfons  unknown  to  the  incendiary,  and 
not  intended  to  be  hurt  by  him,  and  friends  as  well  as  enemies. 

For 
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For  which  reafon  the  civil  law  a  punifhes  with  death  fuch  as 
malicioufly  fet  fire  to  houfes  in  towns,  and  contiguous  to  others; 
hut  is  more  merciful  to  fuch  as  only  fire  a  cottage,  or  houfe, 
(landing  by  itfelf. 

Our  Englifh  law  alfo  diflinguifhes  with  much  accuracy  upon 
this  crime.  And  therefore  we  will  enquire,  firft,  what  is  fuch 
a  houfe  as  may  be  the  fubjecc  of  this  offence  ;  next,  wherein  the 
offence  itfelf  confifts,  or  what  amounts  to  a  burning  of  fuch 
houfe  j  and,    laftly,  how  the  offence  is  punifhed. 

1.  Not  only  the  bare  dwelling  houfe,  but  all  outhoufes  that 
are  parcel  thereof,  though  not  contiguous  thereto,  nor  under  the 
fame  roof,  as  barns  and  ftables,  may  be  the  fubject  of  arfonb. 
And  this  by  the  common  law  :  which  alfo  accounted  it  felony  to 
burn  a  fingle  barn  in  the  field,  if  filled  with  hay  or  corn,  though 
not  parcel  of  the  dwelling-houfec.  The  burning  of  a  ftack  of 
corn  was  antiently  likewife  accounted  arfond.  And  indeed  all  the 
niceties  and  diilinctions  which  we  meet  with  in  our  books,  con- 
cerning what  mall,  or  fhall  not,  amount  to  arfbn,  feem  now  to  be 
taken  away  by  a  variety  of  ftatutes ;  which  will  be  mentioned 
in  the  next  chapter,  and  have  made  the  punifhment  of  wilful 
burning  equally  extenfive  as  themifchief.  The  offence  of  arfon 
(ftrictly  fo  called)  may  be  committed  by  wilfully  fetting  fire  to 
one's  own  houfe,  provided  one's  neighbour's  houfe  is  thereby 
alfo  burnt;  but  if  no  mifchief  is  done  but  to  one's  own,  it  does 
not  amount  to  felony,  though  the  fire  was  kindled  with  intent 
to  burn  another's6.  For  by  the  common  law  no  intention  to 
commit  a  felony  amounts  to  the  fame  crime;  though  it  does, 
in  fome  cafes,  by  particular  ftatutes.  However  fuch  wilful  firing 
one's  own  houfe,  in  a  town,  is  a  high  mifdemefnor,  and  punifh- 
able  by  fine,  imprifonment,  pillory,  and  perpetual  fureties  for 
the  good  behaviour f,    And  if  a  landlord  or  reverfioner  fets  fire 

to 
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to  his  own  houfe,  of  which  another  is  in  poffeffion  under  a 
leafe  from  himfelf  or  from  thole  whofe  eftate  he  hath,  it  fliall 
be  accounted  arfon  ;  for,  during  the  leafe,  the  houfe  is  the  pro- 
perty of  the  tenantg. 

2 .  A  s  to  what  ihall  be  faid  a  burning,  fo  as  to  amount  to 
arfon:  a  bare  intent,  or  attempt  to  do  it,  by  actually  fettingfire 
to  an  houfe,  unlefs  it  abfolutely  burns,  does  not  fall  within  the 
defcription  of  incendit  et  combujjit ;  which  were  words  neceilary, 
in  the  days  of  law-latin,  to  all  indictments  of  this  fort.  But 
the  burning  and  confuming  of  any  part  is  fufHcient ;  though  the 
lire  be  afterwards  extinguifhedh.  Alfo  it  muft  be  a  malicious 
burning  ;  otherwife  it  is  only  a  trefpafs :  and  therefore  no  neg- 
ligence or  mifchance  amounts  to  it.  For  which  reafon,  though 
an  unqualified  perfon,  by  ihooting  with  a  gun,  happens  to  fet 
fire  to  the  thatch  of  a  houfe,  this  fir  Matthew  Hale  determines 
not  to  be  felony,  contrary  to  the  opinion  of  former  writers'. 
But  by  ftatute  6  Ann.  c.  31.  any  fervant, negligently  fettingfire 
to  a  houfe  or  outhoufes,  mail  forfeit  100/,  or  be  fent  to  the 
houfe  of  correction  for  eighteen  months :  in  the  fame  manner 
as  the  Roman  law  directed  "  eos,  qui  negligenter  ignes  apud  fe 
"  habuerint,  fuftibus  •velflagellis  caed'f" 

3.  The pum 'foment  of  arfon  was  death  by  our  antient  Saxon 
laws'.  And,  in  the  reign  of  Edward  the  firft,  this  fentence  was 
executed  by  a  kind  of  lex  talionis;  for  the  incendiaries  were  burnt 
to  death"1:  as  they  were  alfo  by  the  Gothic  conftitutions".  The 
ftatute  8  Hen.  VI.  c.  6.  made  the  wilful  burning  of  houfes,  under 
fome  fpecial  circumftances  therein  mentioned,  amount  to  the 
crime  of  high  treafon.  But  it  was  again  reduced  to  felony  by  the 
general  acts  of  Edward  VI  and  queen  Mary:  and  now  the  punrfh- 
ment  of  all  capital  felonies  is  uniform,  namely,  by  fufpenfion. 
The  offence  of  arfon  was  denied  the  benefit  of  clergy  by  ftatute 

2 1  Hen.  VIII. 
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21  Hen.  VIII.  c.  1.  but  that  ftatute  was  repealed  by  i  Edw.  VI. 
c.  12.  and  arfon  was  afterwards  held  to  be  oufted  of  clergy, 
with  refpe<5t  to  the  principal  offender,  only  by  inference  and 
deduction  from  the  ftatute  4  &  5  P.  &  M.  c.  4.  which  exprefsly 
denied  it  to  the  acceffory0;  though  now  it  is  exprefsly  denied  to 
the  principal  alfo,  by  ftatute  9  Geo.  I.  c.  22. 

II.  Burglary,  or  nocturnal  houfebreaking,  burgi  latroci- 
nium,  which  by  our  antient  law  was  called  hamefecke?i,  as  it  is  in 
Scotland  to  this  day,  has  always  been  looked  upon  as  a  very 
heinous  offence :  not  only  becaufe  of  the  abundant  terror  that  it 
naturally  carries  with  it,  but  alfo  as  it  is  a  forcible  invalion  and 
difturbance  of  that  right  of  habitation,  which  every  individual 
might  acquire  even  in  aftate  of  nature;  an  invalion,  which  in 
fuch  a  ftate,  would  be  fure  to  be  punifhed  with  death,  unlefs 
the  aflailant  were  the  ftronger.  But  in  civil  fociety,  the  laws 
alfo  come  in  to  the  afliftance  of  the  weaker  party  :  and,  befides 
that  they  leave  him  this  natural  right  of  killing  the  aggreffor, 
if  he  can,  (as  was  fhewn  in  a  former  chapter13)  they  alfo  protect 
and  avenge  him,  in  cafe  the  might  of  the  affailant  is  too  power- 
ful. And  the  law  of  England  has  fo  particular  and  tender  a  re- 
gard to  the  immunity  of  a  man's  houfe,  that  it  fliles  it  his  caftle, 
and  will  never  fuffer  it  to  be  violated  with  impunity :  agreeing 
herein  with  the  fentiments  of  antient  Rome,  as  expreffed  in  the 
words  of  Tullyq;  "  quid  enim  fandius,  quid  omni  religione  muni- 
"  tius,  quam  domus  uniufcujufque  civtum  f"  For  this  reafon  no 
doors  can  in  general  be  broken  open  to  execute  any  civil  procefs; 
though,  in  criminal  caufes,  the  public  fafety  fuperfedes  the  pri- 
vate. Hence  alfo  in  part  arifes  the  animadverfion  of  the  law 
upon  eaves-droppers,  nufancers,  and  incendiaries :  and  to  this 
principle  it  muft  be  aifigned,  that  a  man  may  affemble  people 
together  lawfully  (at  leaft  if  they  do  not  exceed  eleven)  without 
danger  of  railing  a  riot,  rout,  or  unlawful  affembly,  in  order  to 
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protect  and  defend  his  houie  ;  which  he  is  not  permitted  to  do 
in  any  other  cafe1". 

The  definition  of  a  burglar,  as  given  us  by  fir  Edward  Coke*, 
is,  "  he  that  by  night  breaketh  and  entereth  into  a  manfion- 
"  houfe,  with  intent  to  commit  a  felony."  In  this  definition 
there  are  four  things  to  be  confidered;  the  time,  the  place,  the 
manner,  and  the  intent. 

i.  The  time  mull  be  by  night,  and  not  by  day ;  for  in  the 
day  time  there  is  no  burglary.  We  have  feenc,  in  the  cafe  of 
juftifiable  homicide,  how  much  more  heinous  all  laws  made  an 
attack  by  night,  rather  than  by  day  ;  allowing  the  party  attacked 
by  night  to  kill  the  affailant  with  impunity.  As  to  what  is 
reckoned  night,  and  what  day,  for  this  purpofe :  antiently  the 
day  was  accounted  to  begin  only  at  funrifing,  and  to  end  imme- 
diately upon  funfet  j  but  the  better  opinion  feems  to  be,  that  if 
there  be  daylight  or  crepufculum  enough,  begun  or  left,  to  dif- 
cern  a  man's  face  withal,  it  is  no  burglary".  But  this  does  not 
extend  to  moonlight;  for  then  many  midnight  burglaries  would 
gounpunifhed:  and  befides,  the  malignity  of  the  offence  does 
not  fo  properly  arife  from  it's  being  done  in  the  dark,  as  at  the 
dead  of  night ;  when  all  the  creation,  except  beafts  of  prey,  are 
at  reft ;  when  fleep  has  difarmed  the  owner,  and  rendered  his 
caftle  defencelefs. 

2.  A  s  to  the  place.  It  mufl  be,  according  to  fir  Edward  Coke's 
definition,  in  a  manfion  houfe ;  and  therefore  to  account  for  the 
reafon  why  breaking  open  a  church  is  burglary,  as  it  undoutedly 
is,  he  quaintly  obferves  that  it  is  domus  manfionalis  Dei1*1."  But  it 
does  not  feem  abfolutely  neceffary,  that  it  mould  in  all  cafes  be  a 
manfion-houfe  j  for  it  may  alfo  be  committed  by  breaking  the 
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«-ates  or  walls  of  a  town  in  the  night*;  though  that  perhaps   fir 
Edward  Coke  would  have  called  the  manfion-houfe  of  thegarri- 
fon  or  corporation.     Spelman  defines  burglary  to  be,   "  notturna 
"  dirupt'io  alicujus  habitacidi,  vel  ecdefiae,etiam  murorum portarumve 
"  burgi,  ad  f domain  per petrandum."     And  therefore  we  may  fafely 
conclude,  that  the  requifite  of  it's  being  domus  manfionalis  is  only 
in  the  burglary  of  a  private  houfe  ;  which  is  the   moft  frequent, 
and  in  which  it  is  indifpenfably  neceffary  to  form  it's  guilt,  that 
it  mull  be  in  a  manfion  or  dwelling  houfe.  For  no  diftant  barn, 
warehoufe  or  the  like,  are  under  the  fame  privileges,  nor  looked 
upon  as  a  man's  caftle  of  defence :    nor   is  a  breaking  open  of 
houfes  wherein  no  man  refides,  and  which  therefore  for  the  time 
bein?"  are  not  manlion-houfes,  attended  with  the  fame  circum- 
ftances  of  midnight  terror.     A  houfe  however,   wherein  a  man 
fometimes  refides,  and  which  the  owner  hath    only  left    for  a 
fliort  feafon,   ammo  revertendi,  is  the  object  of  burglary  ;    though 
no  one  be  in  it,  at  the  time  of  the  fact  committed7.     And  if 
the  barn,  ftable  or  warehoufe  be  parcel  of  the  manfion-houfe, 
though  not  under  the  fame  roof  or  contiguous,  a  burglary  may 
be  committed  therein  ;  for  the  capital  houfe  protects   and  privi- 
leges all  it's  branches  and  appurtenants,  if  within   the  curtilage 
or  homeftall2.     A  chamber  in  a  college   or  an  inn  of  court, 
where  each  inhabitant  hath  a  diltincf.  property,   is,  to  all  other 
purpofes  as  well  as  this,  the  manfion-houfe  of  the  owner*.     So 
alfo  is  a  room  or  lodging,  in  any  private  houfe,  the  manfion  for 
the  time  being  of  the  lodger.     The  houfe  of  a  corporation,  in- 
habited in  feparate  apartments  by  the  officers  of  the  body  cor- 
porate,  is  the  manfion-houfe  of  the  corporation,  and  not  of  the 
refpeclive  officers6.     But  if  I  hire  a  fhop,  parcel  of  another  man's 
houfe,   and  work  or   trade  in  it,  but  never  lie  there;  it  is  no 
dwellinghoufe,  nor  can  burglary  be  committed  therein  :  for  by 
the  leafe  it  is  fevered  from  the  reft  of  the  houfe,   and  therefore 
is  not  the  dwellinghoufe  of  him  who  occupies  the   other  part; 
Vol.  IV.  Ee  neither 
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neither  can  I  be  faid  to  dwell  therein,  when  I  never  lie  there0. 
Neither  can  burglary  be  committed  in  a  tent  or  booth  erected  in 
a  market  or  fair;  though  the  owner  may  lodge  therein11:  for  the 
law  regards  thus  highly  nothing  but  permanent  edifices;  a  houfe, 
or  church,  the  wall,  or  gate  of  a  town  ;  and  it  is  the  folly  of 
the  owner  to  lodge  in  fo  fragile  a  tenement:  but  his  lodging 
there  no  more  makes  it  burglary  to  break  it  open,  than  it  would 
be  to  uncover  a  tilted  waggon  in  the  fame  circumftances. 

3.  As  to  the  manner  of  committing  burglary ;  there  muft 
be  both  a  breaking  and  an  entry  to  complete  it.  But  they  need 
not  be  both  done  at  once:  for  if  a  hole  be  broken  one  night, 
and  the  fame  breakers  enter  the  next  night  through  the  fame, 
they  are  burglars0.  There  mull  be  an  actual  breaking;  not  a 
mere  legal  claufum  fiegit,  (by  leaping  over  invifible  ideal  boun- 
daries, which  may  conflitute  a  civil  trefpafs)  but  a  fubftantiai 
and  forcible  irruption.  As  at  leaft  by  breaking,  or  taking  out 
theglafsof,  or  otherwife  opening,  a  window;  picking  a  lock  or 
opening  it  with  a  key;  nay,  by  lifting  up  the  latch  of  a  door, 
or  unloofing  any  other  fattening  which  the  owner  has  provided. 
But  if  a  perfon  leaves  his  doors  or  windows  open,  it  is  his  own 
folly  and  negligence ;  and  if  man  enters  therein,  it  is  no  bur- 
glary:  yet  if  he  afterwards  unlocks  an  inner  or  chamber  door,  it 
is  fof.  But  to  come  down  a  chimney  is  held  a  burglarious  entry; 
for  that  is  as  much  clofed,  as  the  nature  of  things  will  permit®. 
So  alfo  to  knock  at  a  door,  and  upon  opening  it,  to  rufh  in,  with 
a  felonious  intent ;  or,  under  pretence  of  taking  lodgings,  to  fall 
upon  the  landlord  and  rob  him;  or  to  procure  a  conftable  to  gain 
admittence,  in  order  to  fearch  for  traitors,  and  then  to  bind  the 
conftable  and  rob  the  houfe  :  all  thefe  entries  have  been  adjudg- 
ed burglarious,  though  there  was  no  actual  breaking:  for  the 
law  will  not  naffer  itfelf  to  be  trifled  with  by  fuch  evafions,  ef- 
pecially  under  the  cloke  of  legal  procefs11.     And  fo,  if  a  fervant 
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opens  and  enters  his  matter's  chamber  door  with  a  felonious  de- 
fign  ;  or  if  any  other  perfon  logding  in  the  fame  houfc,  or  in  a 
public  inn,  opens  and  enters  another's  door,  with  fuch  evil  in- 
tent ;  it  is  burglary.  Nay,  if  the  fervant  confpires  with  a  rob- 
ber, and  lets  him  into  the  houfe  by  night,  this  is  burglary  in 
both1:  for  the  fervant  is  doing  an  unlawful  act,  and  the  oppor- 
tunity afforded  him,  of  doing  it  with  greater  eafe,  rather  aggra- 
vates than  extenuates  the  guilt.  As  for  the  entry,  any  the  leaft 
degree  of  it,  with  any  part  of  the  body,  or  with  an  inftrument 
held  in  the  hand,  is  fufficient :  as,  to  ftep  over  the  threfhold,  to 
put  a  hand  or  a  hook  in  at  a , window  to  draw  out  goods,  or  a 
piiiol  to  demand  one's  money,  are  all  of  them  burglarious  en- 
tries1'. The  entry  may  bs  before  the  breaking,  as  well  as  after  : 
for  by  ftatute  12  Ann.  c.  7.  if  a  perfon  enters  into,  or  is  within, 
thedwelling-houfe  of  another,  without  breaking  in,  either  by 
day  or  by  night,  with  intent  to  commit  felony,  and  fhall  in  the 
night  break  out  of  the  fame,  this  is  declared  to  be  burglary  ; 
there  having  before  been  different  opinions  concerning  it  :  lord 
Bacon  !  holding  the  affirmative,  and  fir  Matthew  Hale"1  the 
negative.  But  it  is  univerfally  agreed,  that  there  muft  be  both 
a  breaking,  either  in  fact  or  by  implication,  and  alio  an  entry, 
in  order  to  complete  theburglary. 

4.  A  s  to  the  intent ;  it  is  clear,  that  fuch  breaking  and  entry 
mull:  be  with  a  felonious  intent,  otherwife  it  is  only  a  trefpafs. 
And  it  is  the  fame,  whether  fuch  intention  be  actually  carried 
into  execution,  or  only  demonftrated  by  fome  attempt  or  overt 
act,  of  which  the  jury  is  to  judge.  And  therefore  fuch  a  breach 
and  entry  of  a  houfe  as  has  been  before  defcribed,  by  night, 
"with  intent  to  commit  a  robbery,  a  murder,  a  rape,  or  any  other 
felony,  is  burglary  ;  whether  the  thing  be  actually  perpetrated 
or  not.  Nor  does  it  make  any  difference,  whether  the  offence 
were  felony  at  common  law,  or  only  created  fo  by  ftatute ;  fince 

E  e  2  that 

i  1  Hal.  P.  C.  553.     1  Hawk.  P.  C.  103.  1  Elem.  65. 

k  1  Hal.  P.  C.   s$$.    1  Hawk.  P.  C.  103.  m  1  Hal.  P.  O  5J4. 

Fort,  108. 


228  Public  Book  IV. 

that  ftatute,  which  makes  an  offence  felony,  gives  it  incidentally 
all  the  properties  of  a  felony  at  common  law". 

Thus  much  for  the  nature  of  burglary ;  which  is,  as  has 
been  faid,  a  felony  at  common  law,  but  within  the  benefit  of 
clergy.  The  ftatute  however  of  18  Eliz.  c.  7.  takes  away  clergy 
from  the  principals,  and  that  of  3&  4  W.  &  M.  c.  9.  from  all 
accefiories  before  the  fact.  And,  in  like  manner,  the  laws  of 
Athens,  which  punifhed  no  fimple  theft  with  death,  made  bur- 
glary a  capital  crime0. 
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Chapter  the   seventeenth. 

Of  OFFENCES    against   PRIVATE  PROPERTY. 


TH  E  next,  and  laft,  fpecies  of  offences  againft  private  fub- 
jects  are  fuch  as  more  immediately  affect  their  property. 
Of  which  there  are  two,  which  are  attended  with  a  breach  of 
the  peace ;  larciny,  and  malicious  mi/chief',  and  one,  that  is 
equally  injurious  to  the  rights  of  property,  but  attended  with 
no  act  of  violence ;  which  is  the  crime  of  forgery*  Of  thefe 
three  in  their  order. 

I.  Larciny,  or  theft,  by  contraction  for  latrociny,  latroci- 
nium,  is  diftinguifhed  by  the  law  into  two  forts  ;  the  one  called 
fimple  larciny,  or  plain  theft  unaccompanied  with  any  other  atro- 
cious circumftance ;  and  mixt  or  compound  larciny,  which  alfo 
includes  in  it  the  aggravation  of  a  taking  from  one's  houfe  or 
perfon. 

And,  firft,  of  fimple  larciny :  which,  when  it  is  the  Heal- 
ing of  goods  above  the  value  of  twelvepence,  is  called  grand 
larciny ;  when  of  goods  to  that  value,  or  under,  is  petit  larciny  : 
offences,  which  are  confiderably  diftinguifhed  in  their  punifh- 
ment,  but  not  otherwife.  I  fhall  therefore  firft  confider  the 
nature  of  fimple  larciny  in  general ;  and  then  fhall  obferve  the 
different  degrees  of  punifhment,  inflicted  on  it's  two  feveral 
branches. 

Simple 
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Simple  larciny  then  is  "  the  felonious  taking  and  carrying 
"  away,  of  the  perfonal  goods  of  another."  This  offence  cer- 
tainly commenced  then,  whenever  it  was,  that  the  bounds  of 
property,  or  laws  of  ?neum  and  tuum,  were  eftablifhed.  How 
far  fuch  an  offence  can  exift  in  a  ftate  of  nature,  where  all  things 
are  held  to  be  common,  is  a  queftion  that  may  be  folved  with 
very  little  difficulty.  The  difturbance  of  any  individual,  in  the 
occupation  of  what  he  has  feifed  to  his  prefent  ufe,  feemsto  be 
the  only  offence  of  this  kind  incident  to  fuch  a  ftate.  But,  un- 
queftionably,  in  focial  communities,  when  property  is  eftablifhed, 
the  neceflity  whereof  we  have  formerly  feena,  any  violation 
of  that  property  is  fubjectto  be  punifhed  by  the  laws  of  fociety: 
though  how  far  that  punifhment  mould  extend,  is  matter  of  con- 
fiderable  doubt.  At  prefent  we  will  examine  the  nature  of  theft, 
or  larciny,  as  laid  down  in  the  foregoing  definition. 

1.  It  muff  be  a  taking.  This  implies  the  confent  of  the 
owner  to  be  wanting.  Therefore  no  delivery  of  the  goods  from 
the  owner  to  the  offender,  upon  truft,  can  ground  a  larciny. 
As  if  A  lends  B  a  horfe,  and  he  rides  away  with  him;  or,  if  I 
fend  goods  by  a  carrier,  and  he  caries  them  away  ;  thefe  are  no 
larciniesb.  But  if  the  carrier  opens  a  bale  or  pack  of  goods,  or 
pierces  a  veffel  of  wine,  and  takes  away  part  thereof,  or  if  he 
carries  it  to  the  place  appointed,  and  afterwards  takes  away  the 
whole,  thefe  are  larciniesc:  for  here  the  animus  fur andi  is  ma- 
nifeft  ;  fince  in  the  firft  cafe  he  had  otherwife  no  inducement  to 
open  the  goods,  and  in  the  fecond  the  truft  was  determined,  the 
delivery  having  taken  it's  effect.  But  bare  non-delivery  fhali  not 
of  courfe  be  intended  to  arife  from  a  felonious  defign ;  fince 
that  may  happen  from  a  variety  of  other  accidents.  Neither  by 
the  common  law  was  it  larciny  in  any  fervant  to  run  away  with 
the  goods  committed  to  him  to  keep,  but  only  a  breach  of  civil 
truft.     But  by  ftatute  33  Hen.  VI.  c.   1.  the  fervants  ofperfons 
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deceafed,    accufed  of  embezzling  their  matter's  goods  may  by- 
writ  out  of  chancery  (iffued  by  the  advice  of  the  chief  juftices 
and  chief  baron,  or   any  two  of  them)  and  proclamation  made 
thereupon,  be  fummoned  to  appear  perfonally  in  the  court  of 
king's  bench,  to  anfwer  their  matter's  executors  in  any  civil  fuit 
for  fuch  goods  ;  and  fhall,  on  default  of  appearance,  be  attainted 
of  felony.     And  by  ftatute  21  Hen.  VIII.  c.  7.    if  any  fervant 
embezzles  his  matter's  goods  to  the  value  of   forty  millings,  it 
is    made    felony;  except   in  apprentices,  and    fervants    under 
eighteen  years  old.     But  if  he  had  not  the  pofleffion,   but  only 
the  care  and  overfight  of  the  goods,  as  the  butler  of  plate,  the 
fhepherd  of  fheep,  and  the   like,   the  embezzling  of  them  is  fe- 
lony at  common  lawd.     So  if  a  gueft  robs  his  inn  or  tavern  of  a 
piece  of  plate,  it  is  larciny  ;  for  he  hath   not   the  pofTeifion  de- 
livered to  him,  but  merely  the  ulee :  andfoit  is  declared  to  be 
by  ftatute  3  &  4  W.  &  M.  c.  9.  if  a  lodger  runs  away  with  the 
2foods  from  his  ready  furnifhed  lodgings.     Under  fome  circum- 
ftanceii  alfo  a  man  may  be  guilty  of  felony  in  taking   his  own 
goods:  as  if  he  fteals  them  from  a  pawnbroker,  or  any    one  to 
whom  he  hath  delivered  and  entrufted  them,  with  intent  to 
charge  fuch  bailee  with  the  value;  or  if  he  robs  his  own  mef- 
fenger  on  the   road,  with  intent  to  charge  the  hundred  with  the 
lofs  according  to  the  ftatute  of  Winchefterf. 

3.  There  mutt  not  only  be  a  taking,  but  a  carrying  away  : 
cepit  et  afportavit  was  the  old  law-latin.  A  bare  removal  from  the 
place  in  which  he  found  the  goods,  though  the  thief  does  not 
quite  make  off  with  them,  is  a  fufficient  afportation,  or  carrying 
away.  As  if  a  man  be  leading  another's  horfe  out  of  a  clofe,  and 
be  apprehended  in  the  fact ;  or  if  a  gueft,  ftealing  goods  out  o£ 
an  inn,  has  removed  them  from  his  chamber  down  ftairs  j  thefe 
have  been  adjudged  fufficient  carryings  away,  to  conftitute  a  lar- 
ciny5.    Or  if  a  thief,  intending  to  fteal  plate,  takes  it  out  of  a 
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cheft  in  which  it  was,  and  lays  it  down  upon  the  floor,  but  is 
iurprized  before  he  can  make  his  efcape  with  it ;  this  is  larcinyh. 

3.  This  taking,  and  carrying  away,  muft  alfo  be  felonious  ; 
that  is,  done  ammo  furandl :  or,  as  the  civil  law  expreffes  it, 
lucri  caufa} .  This  requifite,  beftdes  excuiing  thofe  who  labour 
under  incapacities  of  mind  or  will,  (of  whom  we  fpoke  fuffi- 
ciently  at  the  entrance  of  this  bookk)  indemnifies  alfo  mere  tref- 
paffers,  and  other  petty  offenders.  As  if  a  fervant  takes  his  maf- 
ter's  horfe,  without  his  knowlegc,  and  brings  him  home  again  : 
if  a  neighbour  takes  another's  plough,  that  is  left  in  the  field, 
and  ufes  it  upon  his  own  land,  and  then  returns  it  :  if,  under 
colour  of  arrear  of  rent,  where  none  is  due,  I  diftrein  another's 
cattel,  orfeife  them:  all  thefe  are  mifdemefnors  and  trefpafTes, 
but  no  felonies'.  The  ordinary  difcovery  of  a  felonious  intent  is 
where  the  party  doth  it  clandeftinely  ;  or,  being  charged  with  the 
fact,  denies  it.  But  this  is  by  no  means  the  only  criterion  of 
criminaltiy :  for  in  cafes  that  may  amount  to  larciny  the  variety  of 
circumftances  is  fo  great,  and  the  complications  thereof  fo  ming- 
led, that  it  is  impoflible  to  recount  all  thofe,  which  may  evidence 
a  felonious  intent,  or  anlmum  furandl :  wherefore  they  muft  be 
left  to  the  due  and  attentive  confidei  ation  of  the  court  and  jury. 

4.  Tn  1  s  felonious  taking  and  carrying  away  muft  be  of  the 
ftrfonal goods  of  another  :  for  if  they  are  things  real,  or  favour 
of  the  realty,  larciny  at  the  common  law  cannot  be  committed 
of  them.  Lands,  tenements,  and  hereditaments  (either  corpo- 
real or  incorporeal)  cannot  in  their  nature  be  taken  and  carried 
away.  And  of  things  likewife  that  adhere  to  the  freehold,  as 
corn,  grafs,  trees  and  the  like,  or  lead  upon  a  houfe,  no  larciny 
could  be  committed  by  the  rules  of  the  common  law ;  but  the 
feverance  of  them  was,  and  in  many  things  is  ftill,  merely  a 
trefpafs :  which  depended  on  a  fubtilty  in   the  legal  notions  of 
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our  anceftors.     Thefe  things  were  parcel  of  the  real  eftate;  and 
therefore,  while  they  continued  foj  could  not  by  any  poffibility 
be  the  fubj  eel  of  theft,  being  abfolutely  fixed  and  immoveable"1. 
And  if  they  were  fevered  by  violence,  fo  as   to  be  changed  into 
moveables;  and  at  the  fame  time,  by  one  and  the  fame  continued 
acr,  carried  off  by  the  perfon   who  fevered  them  ;  they  could 
never  be  faid  to  be  taken  from  the  proprietor,  in  this  their  newly 
acquired  (late  of  mobility  (which  is  eflential  to  the  nature  of lar- 
ciny)  being  never,  as  fuch,  in  the  actual  or  conflruclive  pofleffion. 
of  any  one,   but  of  him  who  committed  the  trefpafs.     He  could 
not  in  ftrictnefs  be  faid  to  have  taken  what  at  that  time  were  the 
perfonal  goods  of  another,  fince  the  very  act  of  taking  was  what 
turned  them  into  perfonal  goods.     But  if  the  thief  fevers  them 
at  one  time,  whereby  the  trefpafs  is   completed,  and  they  are 
converted  into  perfonal  chattels,  in  the  conllruclive  poffefHon  of 
him  on  whofe  foil  they  are  left  or  laid  \  and  comes  again  at  an- 
other time,  when  they  are  fo  turned  into  perfonalty,  and  takes 
them  away;  itislarciny:  and  fo  it  is,  if  the  owner,  or  any  one 
elfe,  has  fevered  them11.     And  now,  by  the  flatute  4  Geo.  II. 
c.  32.  to  Ileal,  or  fever  with  intent  to  Ileal,  any  lead  or  iron 
fixed  to  a  houfe,  or  in  any  court  or  garden  thereunto  belonging, 
is  made  felony,  liable  to  tranfportation  for  feven  years :  and   to 
Ileal,  damage,  or  deflroy  underwood  or  hedges,  and  the  like,  to 
rob  orchards  or  gardens  of  fruit  growing  therein,  to  Ileal  or  other- 
wife  deilroy  any  turnips  or  the  roots  of  madder  when  growing, 
are  °  punifhable  criminally,  by  whipping,  fmall  fines,  imprifon- 
ment,  and  fatisfaclion  to  the  party  wronged,   according  to  the 
nature  of  the  offence.     Moreover,  the  Healing  by  night  of  any 
trees,   or  of  any  roots,  fhrubs,   or   plants  to  the  value  of  5 /,  is 
by  flatute    6    Geo.  III.    c.   36.  made  felony  in  the  principals, 
aiders,  and  abettors,  and   in  the  purchafers  thereof  knowing  the 
fame  to  be  Ilolen  :  and  by  flatute  6  Geo.  III.  c.  48.  the  Healing 
of  any   timber  trees  therein    fpeciiiedp,  and  of  any  root,  fhrub, 
Vol.  IV.  F  f  or 
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or  plant,  by  day  or  night,  is  liable  to  pecuniary  penalties  for 
the  two  firft  offences,  and  for  the  third  is  eonftituted  a  felony 
liable  to  tranfportation  for  feven  years.  Stealing  ore  out  of  mines 
is  alfo  no  larciny,  upon  the  fame  principle  of  adherence  to  the 
freehold;  with  an  exception  only  to  mines  of  black  lead,  the 
ftealing  of  ore  out  of  which  is  felony  without  benefit  of  clergy 
by  ftatute  25  Geo.  II.  c.  10.  Upon  nearly  the  fame  principle  the 
ftealing  of  writings  relating  to  a  real  eftate  is  no  felony,  but  a 
trefpafsq:  becaufe  they  concern  the  land,  or  (according  to  our 
technical  language)  favour  of  the  realty ',  and  are  confidered  as 
part  of  it  by  the  law;  fo  that  they  defcend  to  the  heir  together 
with  the  land  which  they  concern'. 

Bonds,  bills,  and  notes,  which  concern  mere  chofes  in  aflicn, 
were  alfo  at  the  common  law  held  not  to  befuch  goo<!  i  v  hereof 
larciny  might  be  committed  ;  being  of  no  intriniic  valuef,and  not 
importing  any  property  in  the pojjejien  of  the  perfon  from  whom 
they  are  taken.  But  by  the  ftatute  2  Geo.  II.  c.  25.  they  are  now 
put  upon  the  fame  footing,  with  refpecc  to  larcinies,  as  the  money 
they  were  meant  to  fecure.  And,  by  ftatute  7  Geo.  III.  c.  50.  if 
any  officer  or  fervant  of  the  pod-office  fhall  fecrete,  embezzle,  or 
deftroy  any  letter  or  pacquet,  containing  any  bank  note  or  other 
valuable  paper  particularly  fpecified  in  the  act,  or  mail  ileal  the 
fame  out  of  any  letter  or  pacquet,  he  mall  be  guilty  of  felony  with- 
out benefit  of  clergy.  Or,  if  he  mall  deftroy  any  letter  or  pacquet 
with  which  he  has  received  money  for  the  pottage,  or  fhall  ad- 
vance the  rate  of  portage  on  any  letter  or  pacquet  fent  by  the  poft, 
and  fhall  fecret  the  money  received  by  fuch  advancement,  he  fhall 
be  guilty  of  fingle  felony.  Larciny  alfo  could  notat  common  law 
be  committed  of  treafure-trove,  or  wreck,  till  feifed  by  the  king 
or  him  who  hath  the  franchife  ;  for  till  fuch  feifure  no  one  hath 
a  determinate  property  therein.  But  by  ftatute  26  Geo.  II.  c.  19. 
plundering,  or  ftealing  from,  any  fhip  in  diftrefs  (whether  wreck 
or  no  wreck)  is  felony  without  benefit  of  clergy  j  in  like  manner 
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as,   by  the  civil  law5,  this   inhumanity  is  punifhed  in  the  fame 
degree  as  the  mod  atrocious  theft. 

L  a  rc  1  n  y  alfo  cannot  be  committed  of  fuch  animals,  in  which 
there  is  no  property  either  abfolute  or  qualified  ;  as  of  bcafts  that 
are  ferae   naturae,  and   unreclaimed,  fuch  as  deer,  hares,  and 
conies,  in  a  foreft,   chafe,  or  warren  ;  fifii  in  an  open  river  or 
pond;  or  wild  fowls   at  their  natural  liberty'.     But  if  they  are 
reclaimed  or  confined,  and  may  ferve  for  food,  it  is  otherwife, 
even  at  common  law  :  for  of  deer  fo  inclofed  in  a  park  that  they 
mav  be  taken  atplcafure,  fifli  in  a  trunk,  and  pheafants  or  par- 
tridges in  a  mew,  larciny  may   be  committed".     And  now,    by 
ftatute  9  Geo.  I.e.  22.  to  kill  or  ileal  any  deer  in  a  foreft,  or 
other  place,  end  0  fed ;  to  rob  a  warren;  or  to  fteal  fifh  from  a 
river  or  pond,  being  in  this  laft  cafe  armed  and  difguifed  ;   thefe 
are  felonies  without  benefit  of  clergy.  And  by  ftatute  13  Car.  II. 
c.  10.  to  ileal  deer  in  any  foreft,  though  uninclofed,  is  a  for- 
feiture of  20/.  for  the    firft  offence,   and  by  ftatute  10  Geo.  II. 
c.  32.  feven  years  Iranfportation  for  the  fecond  offence  :  which 
punifhment  is    alfo  inflicted  for  the  firft  offence  upon  fuch  as 
come  to  hunt  there,   armed  with  offenfive  weapons.     Alfo  by 
ftatute  5  Geo.  III.  c.  14.  the  penalty  of  tranfportation  for  feven 
years  is  inflicted  on  perfons  itealingor  taking  fifti  in   any  water 
within  a  park,  paddock,  garden,  orchard  or  yard;  and  on  the 
receivers,  aiders,  and  abettors :  and    the    like  punifhment,  or 
whipping,   fine,  or  imprifonment,  is  provided  for  the  taking  or 
killing  of  conies"  in  open  warrens.  And  a  forfeiture  of  five  pounds 
to  the  owner  of  the  fifhery  is  made  payable  by  perfons  taking  or 
deftroying  (or  attempting  fo  to  do)  any  fifh  in  any  river  or  other 
water  within  any  inclofed  ground  being  private  property.  Steal- 
ing hawks,  in  difobedience  to  the  rules  prefcribed  by  the  ftatute 
37  Edw.  III.  c.  19.  is  alfo  felonyx.     It  is  alfo  faidy,  that,  if  fwans 
be  lawfully  marked,  it  is  felony  to  fteal  them,  though  at  large 
in  a  public  river  ;  and  that  it  is  likewife  felony  to  fteal  them, 
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though  unmarked,  if  in  any  private  river  or  pond  :  otherwife 
it  is  only  a  trefpafs.  But,  of  all  valuable  domeftic  animals,  as 
horfes,  and  of  all  animals  domitae  naturae,  which  ferve  for  food, 
as  fwine,  fheep,  poultry,  and  the  like,  larciny  may  be  com- 
mitted ;  and  alfo  of  the  flefh  of  fucli  as  ar -e  ferae  naturae^  when 
killed2.  As  to  thofe  animals,  which  do  not  ferve  for  food,  and 
which  therefore  the  law  holds  to  have  no  intrinfic  value,  as  dogs 
of  all  forts,  and  other  creatures  kept  for  whim  and  pleafure, 
though  a  man  may  have  a  bafe  property  therein,  and  maintain  a 
civil  action  for  the  lofs  of  them3,  yet  they  are  not  of  fuch  efti- 
mation,  as  that  the  crime  of  ftealing  them  amounts  to  larciny b. 

Notwithstanding  however  that  no  larciny  can  be  com- 
mitted, unlefs  there  be  fome  property  in  the  thing  taken,  and  an 
owner;  yet,  if  the  owner  be  unknown,  provided  there  be  a  pro- 
perty, it  is  larciny  to  ileal  it ;  and  an  indictment  will  lie,  for  the 
goods  of  a  perfon  unknown0.  In  like  manner  as,  among  the 
Romans,  the  lex  Hoftilia  de  furtis  provided,  that  a  profecution  J 
for  theft  might  be  carried  on  without  the  intervention  of  the 
ownerd.  This  is  the  cafe  of  ftealing  a  ftirowd  out  of  a  grave  ; 
which  is  the  property  of  thofe,  whoever  they  were,  that  buried 
the  deceafed  :  but  ftealing  the  corpfe  itfelf,  which  has  no  owner, 
(though  a  matter  of  great  indecency)  is  no  felony,  unlefs  fome 
of  the  gravecloths  be  ftolen  with  ite.  Very  different  from  the 
law  of  the  Franks,  which  feems  to  have  refpectcd  both  as  equal 
offences;  when  it  directed  that  a  perfon,  who  had  dug  a  corpfe 
out  of  the  ground  in  order  to  ftrip  it,  fhould  be  banifhed  from 
fociety,  and  no  one  fuffered  to  relieve  his  wants,  till  the  rela- 
tions of  the  deceafed  confented  to  his  readmiflionf. 

Having  thus  confidered  the  general  nature  of  limple  lar- 
ciny, I  come  next  to  treat  of  it's  puriijliment.  Theft,  by  the 
Jewifh  law,  was  only  puniflied  with  a  pecuniary  fine,  and  fatis- 
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faction  to  the  party  injured*.  And  in  the  civil  law,  till  fome 
very  late  conftitutions,  we  never  find  the  punifhment  capital. 
The  laws  of  Draco  at  Athens  punifhed  it  with  death:  but  his 
laws  were  faid  to  be  written  in  blood ;  and  Solon  afterwards 
changed  the  penalty  to  a  pecuniary  mulct.  And  fothe  Attic  laws 
in  general  continued*;  except  that  once,  in  a  time  of  dearth, 
it  was  made  capital  to  break  into  a  garden  and  fteal  figs:  but 
this  law,  and  the  informers  againft  the  offence,  grew  fo  odious, 
(hat  from  them  all  malicious  informers  were  ftiled  fycophants  ; 
a  name,  which  we  have  much  perverted  from  it's  original  mean- 
ing. From  thefe  examples,  as  well  as  the  reafon  of  the  thing, 
many  learned  and  fcrupulous  men  have  queftioned  the  propriety 
if  not  lawfulnefs,  of  inflicting  capital  punifhment  for  fimple 
theft1.  And  certainly  the  natural  punifliment  for  injuries  to 
property  feems  to  be  the  lofs  of  the  offender's  own  property  : 
which  ought  to  be  univerfally  the  cafe,  were  all  men's  fortunes 
equal-  But  as  thofe,  who  have  no  property  themfelves,  are  ge- 
nerally the  mod  ready  to  attack  the  property  of  others,  it  has 
been  found  neceffary  inftead  of  a  pecuniary  to  fubftitute  a  cor- 
poral punifliment :  yet  how  far  this  corporal  punifhment  ought 
to  extend,  is  what  has  occasioned  the  doubt.  Sir  Thomas  More5, 
and  the  marquis  Beccariak,  at  the  diftance  of  more  than  two 
centuries,  have  very  fenfibly  propofed  that  kind  of  corporal 
punifliment,  which  approaches  the  neareft  to  a  pecuniary  fatis- 
faclion  ;  viz.  a  temporary  imprifonment,  with  an  obligation  to 
labour,  firft  for  the  party  robbed,  and  afterwards  for  the  public, 
in  works  of  the  moft  flavifh  kind :  in  order  to  oblige  the  of- 
fender to  repair,  by  his  induflry  and  diligence,  the  depredations 
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he  has  committed  upon  private  property  and  public  order.  But, 
notwithstanding  all  the  remonfirances  of  fpeculative  politicians 
and  moralifts,  the  punifhment  of  theft  ftill  continues,  through- 
out the  greateft  part  of  Europe,  to  be  capital:  and  Puffendorr1, 
together  with  fir  Matthew  Halem,  are  of  opinion  that  this  mull 
always  be  referred  to  the  prudence,  of  the  legiflature  ;  who  are 
to  judge,  fay  they,  when  crimes  are  become  fo  enormous  as  to 
require  fuch  fanguinary  reftrictions".  Yet  both  thefe  writers 
agree,  that  fuch  punifhment  mould  be  cautioufly  inflicted,  and 
never  without  die  utmoft  neceflity. 

Our  antient  Saxon  laws  nominally  punifhed  theft  with  death, 
if  above  the  value  of  twelvepence:  but  the  criminal  was  per- 
mitted to  redeem  his  life  by  a  pecuniary  ranfom ;  as,  among  their 
anceftors  the  Germans,  by  a  dated  number  of  cattle0.  But  in 
the  ninth  year  of  Henry  the  firft,  this  power  of  redemption  was 
taken  away,  and  all  perfons  guilty  oflarciny  above  the  value  of 
twelvepence  were  directed  to  be  hanged  ;  which  law  continues 
in  force  to  this  dayp.  For  though  the  inferior  fpecies  of  theft, 
or  petit  larciny,  is  only  punifhed  by  whipping  at  common  lav/3, 
or  by  ftatute  4  Geo.  I.  c.  11.  may  perhaps  be  extended  to  trans- 
portation for  feven  years,  yet  the  punifhment  of  grand  larciny,  or 
the  flealing  above  the  value  of  twelvepence,  (which  fum  was  the 
ftandard  in  the  time  of  king  Athelftan,  eight  hundred  years  ago) 
is  at  common  law  regularly  death.  Which,  confidering  the  great 
intermediate  alteration  in  the  price  or  denomination  of  money, 
is  undoubtedly  a  very  rigorous  confiitution;  and  made  fir  Henry 
Spehnan  (above  a  century  fince,  when  mpney  was  at  twice  it's 
prefent  rate)  complain:  that  while  every  thing  elfe  was  rifen  in 
it's  nominal  value,  and  become  dearer,  the  life  of  man  had  con- 
tinually grown  cheaperr.  It  is  true,  that  the  mercy  of  juries 
will  often  make  them  ftrain  a  point,  and  bring  in  larciny  to  be 
under  the  value  of  twelvepence,  when  it  is  really  of  much  greater 

value: 
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value:  but  this  is  a  kind  of  pious  perjury,  and  does  not  at  all  ex- 
cufe  our  common  law  in  this  refpect  from  the  imputation  of  fe- 
verity,  but  rather  ftrongly  confefles  the  charge.  It  is  likewife 
true,  that,  by  the  merciful  extenfions  of  the  benefit  of  clergy 
by  our  modern  ftatute  law,  a  perfon  who  commits  a  fimple  lar- 
ciny  to  the  value  of  thirteen  pence  or  thirteen  hundred  pounds, 
though  guilty  of  a  capital  offence,  mall  be  excufed  the  pains  of 
death  :  but  this  is  only  for  the  firft  oirence.  And  in  many  cafes  of 
fimple  larciny  the  benefit  of  clergy  is  taken  away  by  ftatute:  as 
from  horfeftealings;  taking  woollen  cloth  from  off  the  tenters1, 
or  linen  from  the  place  of  manufacture1^  ftealing  fheep  or  other 
cattle  fpecified  in  the  acts";  thefts  on  navigable  rivers  above  the 
value  of  forty  fhillingsw;  plundering  veifels  in  diftrefs,  or  that 
have  fuffered  fhipwreck*;  ftealing  letters  lent  by  the  pofty;  and 
alio  ftealing  deer,  hares,  ajid  conies  under  the  peculiar  circum- 
ftances  mentioned  in  ihe  Waltham  black  aclz.  Which  additional  . 
feverity  is  owing  to  the  great  malice  and  mifchief  of  the  theft 
in  fome  of  thefe  inftances ;  and,  in  others,  to  the  difficulties 
men  would  otherwife  lie  under  to  preferve  thofe  goods,  which 
are  fo  eafily  carried  of.  Upon  which  laft  principle  the  Roman 
law  punifhed  more  feverely  than  other  thieves  the  abigei,  or 
ftealers  of  cattle3 ;  and  the  balnearii,  or  fuch  as  ftole  the  cloaths 
of  perfons  who  were  warning  in  the  public  bathsb:  both  which 
conftitutions  feem  to  be  borrowed  from  the  laws  of  Athens*. 
And  fo  too  the  antient  Goths  pu mined  with  unrelenting  feverity 
thefts  of  cattle,  or  of  corn  that  was  reaped  and  left  in  the  field  : 
fuch  kind  of  property  (which  no  human  induftry  can  fufficiently 
guard)  being  efteemed  under  the  peculiar  cuftody  of  heavend. 
And  thus  much  for  the  offence  of  fimple  larciny. 

Mixed 

s  Stat.  1  Edw.  VI.  c.  u;  a  &  3   Edw.  VI.         c.  19. 
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t  Stat.  22  Car.  II.  c.  $.  /.  Stat.  9  Geo.  I.  c.  22. 
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Mixed,  or  compound  hrcmy  \s  fuch  as  has  all  the  properties 
of  the  former,  but  is  accompanied  with  one  of,  or  both,  the  ag- 
gravations of  a  taking  from  one's  houfe  or  per/on.  Firft  therefore 
of  larciny  from  the  houfe,  and  then  of  larciny  from  the  per/on. 

i.  Larciny  from  the  houfe,  though  it  feems  (from  the  con- 
fiderations  mentioned  in  the  preceding  chapter6)  to  have  a 
higher  degree  of  guilt  than  fimple  larciny,  yet  is  not  at  all  dif- 
tinguifhed  from  the  other  at  common  lawf:  unlefs  where  it  is 
accompanied  with  the  circumftance  'of  breaking  the  houfe  by 
night ;  and  then  we  have  feen  that  it  falls  under  another  de- 
fcription,  viz.  that  of  burglary.  But  now  by  feveral  acts  o£ 
parliament  (the  hiftory  of  which  is  very  ingenioufly  deduced  by 
a  learned  modern  writerg,  who  hath  fhewn  them  to  have  gra- 
dually arifen  from  our  improvements  in  trade  and  opulence)  the 
benefit  of  clergy  is  taken  from  larcinies  committed  in  an  houfe 
in  almoft  every  inftance.  -  The  multiplicity  of  which  acts  is  apt 
to  create  fbme  confullon  ;  but  upon  comparing  them  diligently 
we  may  collect,  that  the  benefit  of  clergy  is  denied  upon  the 
following  domeftic  aggravations  of  larciny ;  viz.  Firft,  in  all 
larcinies  above  the  value  of  twehepence,  committed,  i.  In  a 
church  or  chapel,  with  or  without  violence,  or  breaking  the 
fameh:  2.  In  a  booth  or  tent  in  a  market  or  fair,  in  the  day 
time  or  in  the  night,  by  violence  or  breaking  the  fame;  the  owner 
or  fome  of  his  family  being  therein  ' :  3.  In  a  dwellinghoufe  by 
day,  by  breaking  the  fame,  any  perfon  being  therein  k :  4.  In  a 
dwelling  houfe  by  day,  without  breaking  the  fame,  any  perfon 
being  therein  and  put  in  fear  '  :  5.  In  a  dwellinghoufe  by  night, 
without  breaking  the  fame,  the  owner  or  fome  of  his  family 
being  therein,  and  put  in  fear  m.  Secondly,  in  all  larcinies  to 
the  value  of  Jive  Jbillings9  committed,  1.  By  breaking  any  dwel- 
linghoufe, 

e  See  pag.  113.  i  Stat.  $  &  6  Edw.  VI.  c.  9. 
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linghoufe,  or  any  outhoufe,  fhop,  or  warehoufe  thereunto  be- 
longing, in  the  day  time,  although  no  perfon  be  therein":  2.  By 
privately  ftealing  in  any  ihop,  warehouse0,  coachhoufe,  or  ftable, 
by  day  or  by  night ;  though  the  fame  be  not  broken  open,  and 
though  no  perfon  be  therein  p.  Laftly,  in  all  larcinies  to  the  value 
of  forty  [billings  from  a  dwellinghoufe,  or  it's  outhoufes,  without 
breaking  in,  and  whether  any  perfon  be  therein  or  no q. 

2.  Larciny  from  the  perfon  is  either  by  privately  ftealing  ; 
or  by  open  and  violent  affault,  which  is  ufually  called  robbery. 

a 

The  offence  of  privately  ftealing  from  a  man's  perfon,  as  by 
picking  his  pocket  or  the  like,  without  his  knowlege,  was  de- 
barred of  the  benefit  of  clergy,  fo  early  as  by  the  ftatute  8  Eliz. 
c.  14.  But  then  it  muft  befuch  a  larciny,  as  ftands  in  need  of 
the  benefit  of  clergy,  viz.  of  above  the  value  of  twelve-pence ; 
elfc  the  offender  mail  not  have  judgment  of  death.  For  the 
ftatute  creates  no  new  offence  ;  but  only  takes  away  the  benefit  of 
clergy,  which  was  a  matter  of  grace,  and  leaves  the  thief  to  the 
regular  judgment  of  the  antient  lawr.  This  leverity  (for  a  moll 
fevere  law  it  certainly  is)  feems  to  be  owing  to  the  eafe  with 
which  fuch  offences  are  committed,  and  the  difficulty  of  guard- 
ing againft  them  :  befides  that  this*is  an  infringement  of  pro- 
perty, in  the  manual  occupation  or  corporal  poffeflion  of  the 
owner,  which  was  an  offence  even  in  a  ftate  of  nature.  And 
therefore  the facatlarii,  or  cutpurfes,  were  more  feverely  puniih- 
ed  than  common  thieves  by  the  Roman  and  Athenian  laws\ 

Open  and  violent  larciny  from  the  perfon.,  or  robbery,  the 
rapina  of  the  civilians,  is  the  felonious  and  forcible  taking,  from 
the  perfon  of  another,  of  goods  or  money  to  any  value,  by  putting 
him  in  fear1.  1.  There  muft  be  a  taking,  otherwife  it  is  no 
robbery.  A  mere  attempt  to  rob  was  indeed  held  to  be  felony, 
Vol.  IV.  G  g  fo 
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fo  late  as  Henry  the  fourth's  time":  but  afterwards  it  was  taken 
to  be  only  a  mifdemefnor,  and  punifhabie  with  line  and  imprifon- 
ment;  till  the.ftatute  7  Geo.  II.  c.  21.  which  makes  it  a  felony 
tranfportable  for  feven  years.  If  the  thief,  having  once  taken  a 
purfe,  returns  it,  frill  it  is  a  robbery :  and  lo  it  is,  whether  the 
taking  be  itrictly  from  the  perfon  of  another,  or  in  his  prefence 
only  ;  as  where  a  robber  by  menaces  and  violence  puts  a  man  in 
fear,  and  drives  away  his  flieep  or  his  cattle  before  his  facew. 
2.  It  is  immaterial  of  what  value  the  thing  taken  is:  a  penny  as 
well  as  a  pound,  thus  forcibly  extorted,  makes  a  robbery*.  3.  La  il- 
ly, the  taking  mull  be  by  force,  or  a  previous  putting  in  fear; 
which  makes  the  violation  of  the  perfon  more  atrocious  than 
privately  ftealing.  For,  according  to  the  maxim  of  the  civil  lawy, 
44  qui  vi  rapuit,  fur  hvprob'wr  ejfevidetur."  This  previous  putting 
in  fear  is  the  criterion  that  diftinguifhes  robbery  from  other  lar- 
cinies.  For  if  one  privately  fteals  fixpence  from  the  perfon  of 
another,  and  afterwards  keeps  it  by  putting  him  in  fear,  this  is 
no  robbery,  for  the  fear  is  fubfequent2:  neither  is  it  capital, 
as  privately  ftealing,  being  under  the  value  of  twelvepence.  Yet 
this  putting  in  fear  does  not  imply,  that  any  great  degree  of  ter- 
ror or  affright  in  the  party  robbed  is  necefiary  to  conftitute  a 
robbery:  it  is  fuflicient  that  fo  much  force,  or  threatening  by 
word  or  geflure,  be  ufed,  as  might  create  an  apprehenfion  of 
danger,  or  oblige  a  man  to  part  with  his  property  without  or 
a^ainft  his  confent3.  Thus,  if  a  man  be  knocked  down  without 
previous  warning,  and  ftripped  of  his  property  while  fenfelefs, 
though  ftrictly  he  cannot  be  faid  to  be  put  in  fear,  yet  this  is 
undoubtedly  a  robbery.  Or,  if  a  perfon,  with  a  fword  drawn  begs 
an  alms,  and  I  give  it  him  through  miftruft  and  apprehenfion  of 
violence,  this  is  a  felonious  robberyb.  So  if,  under  a  pretence  of 
fale,  a  man  forcibly  extorts  money  from  another,  neither  fhall 
this  fubterfuge  avail  him.  But  it  is  doubted",  whether  the  forc- 
ing a  higler,  or  other  chapman,   to  fell  his  wares,  and  giving 
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him  the  full  value  of  them,  amounts  to  fo  heinous  a  crime  as 
robbery. 

This  fpecies  of  larciny  is  debarred  of  the  benefit  of  clergy 
by  flatute  23  Hen.  VIII.  c.  1.  and  other  fubfequent  ftatutes  ;  not 
indeed  in  general,  but  only  when  committed  in  or  near  the  king's 
highway.  A  robbery  therefore  in  a  diilant  field,  or  foot  path, 
was  not  puniihed  with  death  4  ;  but  was  open  to  the  benefit  of 
clergy,  till  the  ftacute  3  &  4.  W.  8c  M.  c.  9.  which  takes  away 
clergy  from  robbery  wherefoever  committed. 

II.  Malicious  mi/chief,  or  damage,  is  the  next  fpecies  of 
injury  to  private  property,  which  the  law  confiders  as  a  public 
crime.  This  is  fuch  as  is  done,  not  animo  furanJi,  or  with  an 
intent  of  gaining  by  another's  lofs  ;  which  is  f^me,  though  a 
weak,  excufe  :  but  either  out  of  a  fpirit  of  wauten  cruef'ty,  or 
black  and  diabolical  revenge.  In  which  it  bears  a  near  relation 
to  the  crime  of  arfon  ;  for  as  that  affects  the  habitation,  fo  this 
does  the  other  property,  of  individuals.  And  therefore  any  da- 
mage arifing  from  this  mifchievous  difpofition,  though  only  a 
trefpafs  at  common  law,  is  now  by  a  multitude  of  ftatutes  made 
penal  in  the  higheft  degree.  Of  thefe  1  fhall  extract  the  con- 
tents in  order  of  time. 

A  n  d,  firft,  by  flatute  22  Hen.  VIII.  c.  n.  perverfely  and 
malicioufly  to  cut  down  or  deftroy  the  powdike,  in  the  fens  of 
Norfolk  and  Ely,  is  felony.  By  flatute  43  Eliz.  c.  13.  (for  pre- 
venting rapine  on  the  northern  borders)  to  burn  any  barn  or  ftack 
of  corn  or  grain  ;  or  to  prey,  or  make  fpoil,  of  the  perfons  or 
goods  of  the  fubject  upon  deadly  feud,  in  the  four  northern 
counties  of  Northumberland,  Weftmorland,  Cumberland,  and 
Durham  ;  or  to  give  or  take  any  money  or  contribution,  there 
called  blackmail,  to  fecure  fuch  goods  from  rapine  ;  is  felony 
without  benefit  of  clergy.  By  ftatute  22  &  23  Car.  II.  c.  7.  to 
burn  any  ricks  or  flacks  of  corn,  hay,  or  grain,  barns,  houfes, 
buildings,  or  kilns j  or  malicioufly,  unlawfully,  and  willingly,  to 
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kill  any  horfes,  fheep,  or  other  cattle,  in  the  night  time,  is  fe- 
lony ;  but  the  offender  may  make  his  election  to  be  tranfported 
for  (even  years  :  and  to  maim  or  hurt  fuch  cattle  is  a  trefpafs, 
for  which  treble  damages  thall  be  recovered.  By  ftatute  i  Ann. 
ft.  2.c.  9.  captains  and  mariners  belonging  to  fhips,  and  deftroy- 
ing  the  fame,  to  the  prejudice  of  the  owners,  (and  by  4  Geo.  I. 
c.  12.  to  the  prejudice  of  infurers  alfo)  are  guilty  of  felony  with- 
out benefit  of  clergy.  And  by  ftatutc  ti  Ann.  c.  18.  making  any 
hole  in  a  fhip  in  diilrefs,  or  Healing  her  pumps,  or  wilfully  do- 
ing any  thing  tending  to  the  immediate  lofs  of  fuch  fliip,  is  felony 
without  benefit  of  clergy.  By  ftatute  1  Geo.  I.  c.  48.  malicioufly 
to  fet  on  fire  any  underwood,  wood,  or  coppice,  is  made  lingle 
felony.  By  ftatute  6  Geo.  1.  c.  23.  the  wilful  and  malicious  tear- 
ing, cutting  fpoiling,  burning,  or  defacing  of  the  garments  or 
cloaths  of  any  perfon  paffing  in  the  ftreets  or  highways,  is  felony. 
This  was  occafionedby  the  infolenceof  certain  weavers  and  others; 
who  upon  the  introduction  of  fome  Indian  fafhions  prejudicial 
to  their  own  manufactures,  made  it  their  practice  to  caft  aqua 
forth  in  the  ftreets  upon  fuch  as  wore  them.  By  ftatute  9  Geo,  I. 
c.  22.  commonly  called  the  Waltham  black-act,  occaiioned  by 
the  devastations  committed  near  Waltham  in  Hampmire,  by  per- 
fon s  in  difguife  or  with  their  faces  blacked  ;  (who  feem  to  have 
refembled  the  Roberdfmen,  or  followers  of  Robert  Hood,  that 
in  the  reign  of  Richard  the  firft  committed  great  outrages  on  the  j 
borders  of  England  and  Scotland0)  by  this  black  act,  I  fay, 
which  has  in  part  been  mentioned  underthe  feveral  heads  of  riots 
mayhem,  and  larciny,  it  is  farther  enacted,  that  unlawfully,  rio- 
toufly,  tumultuoufly,  and  forcibly  to  demolifhorto  pull  down,  or 
to  begiiJ  to  demolifh  or  pull  down,  any  church,  chapel,  or  meet- 
inghoufe;  or  any  dwellinghoufe,barn,  ftable,  or  outhoufe;  or  un- 
lawfully and  malicioufly  to  fet  fire  to  any  houfe,  barn,  or  outhoufe, 
(which  in  both  cafes  is  extended  by  ftatute  9  Geo.  III.  c.  29.  to  all 
kinds  of  mills)  or  to  any  hovel,  cock,  mow,  or  ftack  of  corn, 
ftraw,  hay,  or  wood  ;  or  to  break  down  the  head  of  any  fifhpond, 
^hereby  the  fifth  mall  be  loft  ;  or  to  kill,  maim,  or  wound  any 
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cattle  ;  or  to  cut  down  or  deftroy,  any  trees  planted  in  an  avenue, 
or  ^rowing  in  a  garden,  orchard,    or  plantation,  for  ornament, 
flielter,  or  profit ;  all  thefe  malicious  acts  are  felonies  without 
benefit  of'  clergy  :  and  the  hundred  (hall  be  chargeable  for  the 
damages,  unlefs  the  offender  be  convicted.  In  like  manner  by  the 
Roman  law  to  cut  down  trees,  and  efpecially  vines,  was  punifhed 
in  the  fame  degree  as  robbery  f.    By  ftatutes  6  Geo.  II.  c.  37.  and 
10  Geo.  II.  c.  32.  it  is  alio  made  felony  without  the  benefit  of 
clergy,  malicioufly  to  cut  down  any  river  or  fea  bank,  whereby 
lands  mav  be  overflowed  ;     or  to  cut  any  hop- binds  growing 
in  a  plantation  of  hops,  or  wilfully  and  malicioufly  to  fet  fire  to 
any  mine  or  delph  of  coal.     By  ftatute  28  Geo.  II.  c.  10.  to  fet 
fire  to  any  gofs,    furze,  or  fern,  growing  in  any  foreft  or  chafe, 
is  fubjecttoa  fine  of  five  pounds.     By  ftatute  6  Geo.  III.  c.  36. 
Sc  48.  wilfully  to  fpoilor  deftroy  any  timber  or  other  trees, roots, 
ihrubs,  or  plants,  is  for  the  two  firft  offences  liable  to  pecuniary 
penalties  ;  and  for  the  third  if  in  the  day  time,   and  even  for 
the  firfl  if  at  night,  the   offender  mall  be  guilty  of  felony,  and 
liable  to  tranfportation  for  feven  years.  And  by  ftatute  9  Geo.  III. 
c. 2  9. wilfully  and  malicioufly  to  burn  or  deftroy  any  engine  or  other 
machines,  therein  fpecified,  belonging  to  any  mine  ;  or  any  fen- 
ces forinclofurespurfuant  to  any  act  of  parliament,  is  made  fingle 
felony,  and  punifhable  with  tranfportation  for  feven  years,  in  the 
offender,  his  advifers,  and  procurers.  And  thefe  are  the  punifh- 
ments  of  malicious  mifchief. 

III.  Forgery,  or  the  crimen  fal/i,  is  an  offence,  which  was 
punifhed  by  the  civil  law  with  deportation  or  banifliment,  and 
fometimes  with  death  s.  It  may  with  us  be  defined  (at  common 
law)  to  be,  the  fraudulent  making  or  alteration  of  a  writing  to 
"  the  prejudice  of  another  man's  right :"  for  which  the  offender 
may  fuffer  fine,  imprifonment,  and  pillory.  And  alfo,  by  a  variety 
of  ftatutes,  a  more  fevere  punifhment  is  inflicted  on  the  offender 
in  many  particular  cafes,  which  are  fo  multiplied  of  late  as  almoft 
to  become  general.     I  fhall  mention  the  principal  inftances. 

Bi 
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B  y  ftatute  5  Eliz.  c.  14.  to  forge  or  make,  or  knowingly  to 
publifh  or  give  in  evidence,  any  forged  deed,  court  roll,  or  will, 
with  intent  to  affect  the  right  of  real  property,  either  freehold 
or  copyhold,  is  punifhed  by  a  forfeiture  to  the  party  grieved  of 
double  cofts  and  damages  ;  by  Handing  in  the  pillory,  and  having 
both  his  ears  cut  off,  and  his  noftrils  flit  and  feared  ;  by  forfeiture 
to  the  crown  of  the  profits  of  his  lands,  and  by  perpetual  impri- 
fonment.  For  any  forgery  relating  to  a  term  of  years,  or  annuity, 
bond,  obligation,  acquittance,  releafe,  or  difcharge  of  any  debt 
or  demand  of  any  perfonal  chattels,  the  fame  forfeiture  is  given 
to  the  party  grieved  ;  and  on  the  offender  is  inflicted  the  pillory, 
lofs  of  one  of  his  ears,  and  half  a  year's  imprifonment :  the  fe- 
cond  offence  in  both  cafes  being  felony  without  benefit  of  clergy. 

Besides  this  general  act,  a  multitude  of  others,  fince  the 
revolution,  (when  paper  credit  was  firft  eftablifhed)  have  inflicted 
capital  punifhment  on  the  forging  or  altering  of  bank  bills  or 
notes,  or  other  fecuritiesh  ;  of  bills  of  credit  iffued  from  the  ex- 
chequer '  ;  of  fouth  fea  bonds,  &ck  :  of  lottery  orders  l ;  of  armv 
or  navy  debentures  m  ;  of  Eaft  India  bonds  n  ;  of  writings  under 
feal  of  the  London,  or  royal  exchange,  affurance0;  of  a  letter 
of  attorney  or  other  power  to  receive  or  transfer ftock  or  annui- 
ties, and  on  the  perfonating  a  proprietor  thereof,  to  receive  or 
transfer  fuch  annuities,  ftock,  or  dividends'3 :  aifo  on  the  utter- 
ing or  publishing,  as  true,  any  counterfeited  feamari's  will  or  pow- 
ers q  :  to  which  may  be  added,  though  not  ftrictly  reducible  to 
this  head,  the  counterfeiting  of  mediterranean  pafies,  under  the 
hands  of  the  lords  of  the  admiralty,  to  protect  one  from  the  pi- 
ratical ftates  of  Barbary  r ;  the  forging  or  imitating  any  ftamps  to 
defraud  the  ftamp  office5 ;  and  the  forging  any  marriage  regifter 

or 
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or  licence' :  all  which  are  by  diftinct  acts  of  parliament  made 
felonies  without  benefit  of  clergy.  And  by  ftatute  31  Geo.  II. 
c.  32.  forging  or  counterfeiting  any  ftamp  or  mark  to  denote  the 
ftandard  of  gold  and  filver  plate,  and  certain  other  offences  of  the 
like  tendency, are  madefelony,  but  not  withoutbeneik  of  clergy. 

There  are  alfo  two  other  general  laws,  with  regard  to  for- 
gery: the  one  2  Geo.  II.  c.  35.  whereby  the  fir  it  offence  in 
forging  orpublifhing  any  forged  deed,  will,  writing  obligatory, 
bill  of  exchange,  promiflbry  note,  indorfement  or  alignment 
thereof,  or  any  acquittance  or  receipt  for  money  or  goods,  with 
intention  to  defraud  any  perfon,  is  made  felony  without  benefit 
of  clergy.  And  by  ftatute  7  Geo.  II.  c.  22.  it  is  equally  penal  to 
forge  or  utter  a  counterfeit  acceptance  of  a  bill  of  exchange,  or 
the  number  of  any  accountable  receipt  for  any  note,  bill,  or  any 
other  fecurity  for  money  ;  or  any  warrant  or  order  for  the  pay- 
ment of  money,  or  delivery  of  goods.  So  that,  I  believe,  through 
the  number  of  thefe  general  and  fpecial  provifions,  there  is  now 
hardly  a  cafe  poflible  to  be  conceived,  wherein  forgery,  that 
tends  to  defraud,  whether  in  the  name  of  a  real  or  fictitious 
perfon",  is  not  made  a  capital  crime. 

Th  e  se  are  the  principal  infringements  of  the  rights  of  pro- 
perty ;  which  were  the  laft  fpecies  of  offences  againd  indivi- 
duals or  private  fubjecls,  which  the  method  of  our  diftribution 
has  led  us  to  con/ider.  We  have  before  examined  the  nature  of 
all  offences  againft  the  public,  or  commonwealth ;  againfi  the 
king  or  fupreme  magiftrate,  the  father  and  protector  of  that 
community  ;  againft  the  univerfal  law  of  all  civilized  nations  ; 
together  with  fome  of  the  more  atrocious  offences,  of  publicly 
pernicious  confequence,  againft  God  and  his  holy  religion.  And 
thefe  feveral  heads  comprehend  the  whole  circle  of  crimes  and 
mifdemefnors,  with  the  punifhment  annexed  to  each,  that  are 
cognizable  by  the  laws  of  England. 

t  Stat.  j<S  Geo.  II.  c.  33.  u  Fort.  11 6,  &c. 
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Chapter    the    eightee  nth. 


Of  the  means   of  PREVENTING   offences. 


WE  are  now  arrived  at  the  fifth  general  branch  or  head, 
under  which  I  propofed  to  confider  the  fubjecl  of  this 
book  of  our  commentaries;  viz.  the  means  of  preventing  the 
commiffion  of  crimes  and  mifdemefnors.  And  really  it  is  an 
honour,  and  almoft  a  lingular  one,  to  our  Englifh  laws,  that 
they  furnifh  a  title  of  this  fort:  ince  preventive  juRicc  is  upon 
every  principle,  ofreafon,  of  humanity,  and  of  found  policy, 
preferable  in  all  refpecfs  to  punifl/mg  juftice3:  the  execution  of 
which,  though  neceffary,  and  in  it'sconfequences  a  fpecies  of 
mercy  to  the  commonwealth, is  always  attended  with  many  harfh 
and  difagreeable  circumftances. 

Th  1  s  preventive  juftice  conuus  in  obliging  thofe  perfons, 
whom  there  is  probable  ground  tofufpect  of  future  miibehaviour 
to  flipulate  with  and  to  give  full  aflurance  to  the  public,  that 
fuch  offence  as  is  apprehended  fhall  not  happen  ;  by  finding 
pledges  or  Securities  for  keeping  the  peace,  or  for  their  good 
behaviour.  This  requifition  of  fureties  has  been  feveral  times 
mentioned  before,  as  part  of  the  penalty  inflicted  upon  fuch  as 
have  been  guilty  of  certain  grofs  mifdemefnors:  but  there  alfo 
it  mult  be  underflood  rather  as  a  caution  againft  the  repetition 
of  the  offence,  than  any  immediate  pain  or  puniihment.    And 
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indeed,  if  we  confider  all  human  punifhments  in  a  large  and 
extended  view,  we  fliai]  find  them  all  ratner  calculated  to  pre- 
vent future  crimes,  than  to  expiate  the  paft ;  fince,  as  was  ob- 
fcrved  in  a  former  chapterb,  all  punifhments  infiicred  by  tempo- 
ral laws  may  be  claffed  under  three  heads  ;  fuch  as  tend  to  the 
amendment  of  the  offender  himfelf,  or  to  deprive  him  of  any 
power  to  do  future  mifchief,  or  to  deter  others  by  his  example  : 
all  of  which  conduce  to  one  and  the  fame  end,  of  preventing 
future  crimes,  whether  that  be  effected  by  amendment  difabi- 
lity,  or  example.  But  the  caution,  which  we  fpeak  of  at  pre- 
sent, is  fiich  as  is- intended  merely  for  prevention,  without  any 
Crime  actually  committed  by  the  party,  but  arifing  only  from  a 
probable  fufpicion,  that  fome  crime  is  intended  or  likely  to  hap- 
pen; and  consequently  it  is  not  meant  as  any  degree  of  punifh- 
ment,  unlefs  perhaps  for  a  man's  imprudence  in  giving  juit 
ground  of  apprehenfion. 

B  y  the  Saxon  cotiflitution  thefe  fureties  were  always  at  hand, 
by  means  of  king  Alfred's  wile  inftitution  of  decennaries  or 
frankpledges  ;  wherein,  as  has  more  than  once  been  obiervedc, 
the  whole  neighbourhood  or  tithing  of  freemen  were  mutually 
pledges  for  each  others  good  behaviour.  But,  this  great  and  ge- 
neral Security  being  now  fallen  into  difufe  and  neglected,  there 
hath  fucceeded  to  it  the  method  of  making  fufpecled  perfons 
find  particular  and  fpecial  Securities  for  their  future  conduct  :  of 
which  we  find  mention  in  the  laws  of  king  Edward  the  con 
fefibrd;  '*  tradatfu:ejujJores  de  pace  et  legalitate  tuenda."  Let  us 
therefore  confider,  firft,  what  this  fecurity  is;  next,  who  may 
take  or  demand  it ;  and,  laftly,   how  it  may  be  difcharged. 

1.  This  fecurity  confifts  in  being  bound,  with  one  or  more 
fureties,  in  a  recognizance  or  obligation  to  the  king,  entered  on 
record,  and  taken  in  fome  court  or  by  fome  judicial  officer ; 
whereby  the  parties  ackno^lege  themfelves  to  be  indebted  to  the 
crown  in  the  fum  required  ;  (for  inilance  100/.)  with  condition 
Vol.  IV.  Hh  t< 
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to  be  void  and  of  none  effect,  if  the  party  mall  appear  in  court 
on  fuch  a  day,  and  in  the  mean  time  mail  keep  the  peace  :  either 
generally,  towards  the  king,  and  all  his  liege  people  ;  or  parti- 
cularly alfo,  with  regard  to  the  perfon  who  craves  the  fecurity. 
Or,  if  it  be  for  the  good  behaviour,  then  on  condition  that  lie 
ihall  demean  and  behave  himlelf  well,  (or  be  of  good  behaviour) 
either  generally  orfpecially,  ior  the  time  therein  limited,  as  for 
one  or  more  years,  or  for  life.  This  recognizance,  if  taken  by 
a  juftice  of  the  peace,  muft  be  certified  to  the  next  feflions,  in 
purfuanceof  the  ftatute  3  Hen.  VII.  c.  1.  and  if  the  condition  of 
fuch  recognizance  be  broken,  by  any  breach  of  the  peace  in  the 
Oii :  cafe,  or  any  mifbehaviour  in  the  other,  the  recognizance 
becomes  forfeited  or  abfolute  ;  and,  being  eftreated  or  extracted 
(taken  out  from  among  the  other  records)  and  fent  up  to  the 
exchequer,  the  party  and  his  fureties,  having  now  become  the 
king's  abfolute  debtors,  are  fued  for  the  feveral  fums  in  which 
they  are  reipectively  bound, 

2.  A  n  y  juftices  of  the  peace,  by  virtue  of  their  commiffion, 
or  thofe  who  are  ex  officio  confervators  of  the  peace,  as  was  men- 
tioned in  a  former  volume6,  may  demand  fuch  fecurity  according 
to  their  own  difcretion  :  or  it  may  be  granted  at  the  requeft  of 
any  fubject,  upon  due  caufe  fhewn,  provided  fuch  demandant  be 
tinder  the  king's  protection  ;  for  which  reafon  it  hath  been  for- 
merly doubted,  whether  Jews,  Pagans,  or  perfons  convicted  of 
-^praemunires  were  intitled  theretof.  Or,  if  the  juftice  is  averfe 
to  act,  it  may  be  granted  by  a  mandatory  writ,  calted  a  fuppli- 
cavit,  ifming  out  of  the  court  of  king's  bench  or  chancery 
which  will  compel  the  juftice  to  act,  as  a  minifterial  and  not  as 
a  judicial  officer  :  and  he  muft  make  a  return  to  fuch  writ, 
fpecifying  his  compliance,  under  his  hand  and  fealg.  But  this 
writ  is  feldom  ufed  :  for,  when  application  is  made  to  the  fupe- 
rior  courts,  they  ufnally  take  the  recognizances  there,  under  the 
directions  of  the  fiatute  21  Jac.  I.  c.  8.     And  indeed  a  peer  or 

peerefs 
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peerefs  cannot  be  bound  over  in  any  other  place,  than  the  courts 
of  king's  bench  or  chancery  :  though  a  juftice  of  the  peace  has 
a  power  to  require  fureties  of  any  other  perfon,  being  compos 
mentis  and  under  the  degree  of  nobility,  whether  he  be  a  fellow 
juftice  or  other  rnagiftrat£,  or  whether  he  be  merely  a  private 
man  h.  Wives  may  demand  it  againft  their  hufbands  ;  or  huf- 
bands,  if  neceflary,  againft  their  wives '.  But  feme-coverts, 
and  infants  under  age,  ought  to  find  lecurity  by  their  friends 
only,  and  not  to  be  bound  themfelves  :  for  they  are  incapable 
of  engaging  themfelves  to  anf'wer  any  debt ;  which,  as  we  ob- 
ferved,  is  the  nature  of  thefe recognizances  or  acknowlegments. 

3.  A  recognizance  may  be  difcharged,  either  by  the  de- 
mife  of  the  king,  to  whom  the  recognizance  is  made  ;  or  by  the 
death  of  the  principal  party  bound  thereby,  if  not  before  for- 
feited ;  or  by  order  of  the  court  to  which  fuch  recognizance  is 
certified  by  the  juftices  (as  the  quarter  feflions,  afllfes,  or  king's 
bench)  if  they  fee  fufHcient  caufe :  or  if  he  at  whofe  requcft  it 
was  granted,  if  granted  upon  a  private  account,  will  releafe  it, 
or  does  not  make  his  appearance  to  pray  that  it  may  be  con- 
tinued '. 

Thus  far  what  has  been  faid  is  applicable  to  both  fpecies  of 
recognizances,  for  the  peace,  and  for  the  good  behaviour ;  de 
pace,  et  legalitate,  tuenda,  as  exprefTed  in  the  laws  of  king  Ed- 
ward. But  as  thefe  two  fpecies  of  (ecurities  are  in  fome  refpects 
different,  efpecially  as  to  the  caufe  of  granting,  or  the  means  of 
forfeiting  them  ;  I  lhall  now  confider  them  feparately :  and  firft, 
mall  fhew  for  what  caufe  fuch  a  recognizance,  Tvith  fureties  for 
the  peace,  is  grantable  ;  and  then,  how  it  may  be  forfeited. 

1.  An  y  juftice  of  the  peace  may,  ex  officio,  bind  all  thofe 
to  keep  the  peace,  who  in,  his  pretence  make  any  affray  ;  or 
threaten  to  kill  or  beat  another ;    or  contend  together  with  hot 
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and  angry  words  ;  or  go  about  with  unufual  weapons  or  atten- 
dance to  the  terror  of  the  people;  and  all  fuch  as  he  knows  to 
be  common  barretors  ;  and  fuch  as  are  brought  before  him  by 
the  conifable  for  a  breach  of  the  peace  in  his  prefence  ;  and  all 
fuch  perfons,  as,  having  been  be.' ore^  bound  to  the  peace,  have 
broken  it  and  forfeited  their  recognizances  k.  Alfo,  wherever  any 
private  man  hath  juft  caufe  to  fear,  that  another  will  burn  his 
houfe,  or  do  him  a  corporal  injury,  by  killing,  imprisoning,  or 
beating  him  ;  or  that  he  will  procure  others  i'o  to  do  ;  he  may 
demand  furety  of  the  peace  againft  fuch  perfon  :  and  every  juftice 
of  the  peace  is  bound  to  grant  it,  if  he  who  demands  it  will 
make  oath,  that  he  is  actually  under  fearof  death  or  bodily  harm 
and  will  mew  that  he  has  juil  caufe  to  be  lo,  by  reaion  of  the 
other's  menaces,  attempts,  or  having  Iain  in  wait  tor  him  ;  and. 
will  alio  farther  fwear,  that  he  does  not  require  fuch  fuiety  out 
of  malice  or  for  mere  vexation1.  This  is  called  /wearing  the 
peace  againft  another  :  and,  if  the  party  does  not  find  iuch  fure- 
ties,  as  the  juftice  in  his  difcretion  fhall  require,  he  may  imme- 
diately be  commicted  till  he  does  m. 

2.  Such  recognizance  for  keeping  the  peace,  when  given, 
may  be  forfeited  by  any  actual  violence,  or  even  an  aifault,  or 
menace,  to  the  perfon  of  him  who  demanded  it,  if  it  be  a  fpe- 
cial  recognizance :  or  if  the  recognizance  be  general,  by  any, 
unlawful  action  whatfoever,  that  either  is  or  tends  to  a  breach 
of  the  peace  ;  or  more  particularly,  by  any  one  of  the  many 
fpecies  of  offences  which  were  mentioned  as  crimes  againft  the 
public  peace  in  the  eleventh  chapter  of  this  book;  or,  by  any 
private  violence  committfd  againtt  any  of  his  majefty's  fubjeefs. 
But  a  bare  trel'pafs  upon  the  lands  or  goods  of  another,  which  is 
a  ground  tor  a  civil  action,  unlefs  accompanied  with  a  wilful 
breach  of  the  peace,  is  no  forfeiture  of  the  recognizance a. 
Neither  are  mere  reproachful  words,  as  calling  a  man  knave  or 
liar,  any  breach  of  the  peace,  fo  as  to  forfeit  one's  recognizance 

(being 
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(being  looked  upon  to  be  merely  the  effecl  of  unmeaning  heat 
and  paflion)  unlefs  they  amount  to  a  challenge  to  fight  °. 

The  other  fpecies  of  recognizance,  with  fureties,  is  for  the 
good  abearance,  or  good  behaviour.  This  includes  fecurity  for 
the  peace,  and  fomewhat  more  :  we  will  therefore  examine  it 
in  the  lame  manner  as  the  other. 

1.  First  then,  the  juftices  are  empowered  by  the  ftatute 
34  Edw.  lll.c.  1.  to  bind  over  to  the  good  behaviour  towards 
the  king  and  his  people,  all  them  that  be  ?wt  of  good  fame, 
wherever  they  be  found;  to  the  intent  that  the  people  be  not 
troubled  nor  endamaged,  nor  the  peace  diminished,  nor  mer- 
chants and  others,  palling  by  the  highways  of  the  realm,  be 
diilurbed  nor  put  in  the  peril  which  may  happen  by  fuch  of- 
fenders. Under  the  general  words  of  this  expreffion,  that  be  not 
of  good  fame,  it  is  holden  that  a  man  may  be  bound  to  his  good 
behaviour  for  cauies  of  fcandal,  contra  bonos  mores,  as  well  as 
centra paeem\  as,  for  haunting  bawdy  houies  with  women  of  bad 
fame  ;  or  for  keeping  fuch  women  in  his  own  houfe  ;  or  for  words 
tending  to  fcandalize  the  government,  or  in  abufe  of  the  officers 
of  juftice,  efpecially  in  the  execution  of  their  office.  Thus  alfo 
a  juftice  may  bind  over  all  night-walkers;  eaves- drGppersj 
fuch  as  keep  fufpicious  company,  or  are  reported  to  be  pilferers 
or  robbers  ;  fuch  as  fleep  in  the  day,  and  wake  on  the  night ; 
common  drunkards ;  whoremafters  ;  the  putative  fathers  of  baf- 
tards ;  cheats  ;  idle  vagabonds ;  and  other  perfons,  whofe  mif- 
behaviourmay  reafonably  bring  them  within  the  general  words 
of  the  ftatute,  as  perfons  not  of  good  fame :  an  expreffion,  it 
muft  be  owned,  of  fo  great  a  latitude,  as  leaves  much  to  be  de- 
termined by  the  difcretion  of  the  magiftrate  himfelf.  But,  if  he 
commits  a  man  for  want  of  fureties,  he  mult  exprefs  the  caufe 
thereof  with  convenient  certainty ;  and  take  care  that  fuch  caufe 
be  a  good  one  p. 

2.   A    H  E- 
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2.  A  recognizance  for  the  good  behaviour  may  be  for- 
feited by  all  the  fame  means,  as  one  for  the  fecurity  of  the  peace 
may  be  ;  and  alfo  by  fome  others.  As,  by  going  armed  with 
unufual  attendance,  to  the  terror  of  the  people  ;  by  fpeaking 
words  tending  to  fedition  ;  or,  by  committing  any  of  thofe  acts 
of  mifbehaviour,  which  the  recognizance  was  intended  to  pre- 
vent. But  not  by  barely  giving  freih  caufe  or  fufpicion  of  that 
which  perhaps  may  never  actually  happen*1:  for,  though  it  is 
juft  to  compel  fufpected  perfons  to  give  fecurity  to  the  public 
againft  mifbehaviour  that  is  apprehended  ;  yet  it  would  be  hard, 
upon  fuch  fufpicion,  without  the  proof  of  any  actual  crime  to 
punifh  them  by  a  forfeiture  of  their  recognizance. 

q  i  Hawk,  P.  C.  133, 
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Chapter    the    nineteenth. 


0?  COURTS  of  a  CRIMINAL  JURISDICTION, 


rriHE  fixth,  and  Iaft,  object  of  our  enquiries  will  be  the 
I  method  of  inflicting  thofe  punijhments%  which  the  law  has 
annexed  to  particular  offences  ;  and  which  I  have  conftantly 
fubjoined  to  the  description  of  the  crime  itfelf.  In  the  difcuffion 
of  which  I  mall  purfue  much  the  fame  general  method,  that  I 
followed  in  the  preceding  book,  with  regard  to  the  redrefs  of 
civil  injuries  :  by,  iirft,  pointing  out  the  feveral  courts  of  cri- 
minal jurifdiction,  wherein  offenders  may  be  profecuted  to  pu- 
nifhment;  and  by,  fecondly,  deducing  down  in  their  natural 
order,  and  explaining,  the  feveral  proceedings  therein. 

First  then,  in  reckoning  up  the  feveral  courts  of  criminal 
jurifdiction,  i  fhall,'as  in  the  former  cafe,  begin  with  an  account 
of  fuch,  as  are  of  a  public  and  general  jurifdiction  throughout 
the  whole  realm  ;  and,  afterwards,  proceed  to  fuch,  as  are  only 
of  a  private  and  fpecial  jurifdiction,  and  confined  to  fome  par- 
ticular parts  of  the  kingdom. 

I.  I  n  our  enquiries  into  the  criminal  courts  of  public  and 
general  jurifdiction,  I  muft  in  one  refpect  purfue  a  different  or- 
der from  that  in  which  I  confidered  the  civil  tribunals.  For 
tfiere,  as  the  feveral  courts  had  a  gradual  fubordination  to  each 
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other,  the  fuperior  correcting  and  reforming  the  errors  of  the 
inferior,  I  thought  it  beft  to  begin  with  the  loweft,  and  fo  af- 
cend  gradually  to  the  courts  of  appeal,  or  thofe  of  the  mod  ex- 
tenfive  powers.  But  as  it  is  contrary  to  the  genius  and  fpirit  of 
the  law  of  England,  to  fuffer  any  man  to  be  tried  twice  for  the 
fame  offence  in  a  criminal  way,  efpecialiy  if  acquitted  upon  the 
firft  trial  ;  therefore  thefe  criminal  courts  may  be  faid  to  be  all 
independent  of  each  other:  at  leaft  fo  far,  as  that  the  fentence 
of  the  lowed  of  them  can  never  be  controlled  or  reverfed  by 
thehigheft  jurisdiction  in  the  kingdom,  unlefs  for  error  in  mat- 
ter of  law,  apparent  upon  the  face  of  the  record  ;  though  fome- 
times  caufes  may  be  removed  from  one  to  the  other  before  trial. 
And  therefore  as,  in  thefe  courts  of  criminal  cognizance,  there 
is  not  the  fame  chain  and  dependence  as  in  the  others,  I  ihall 
rank  them  according  to  their  dignity,  and  begin  with  the  higheft 
of  all  j  viz. 

I.  T  H  E  high  court  of  parliament ;  which  is  the  fupreme  court 
in  the  kingdom,  not  only  for  the  making,  but  alfo  for  the  execu- 
tion, of  laws  ;  by  the  trial  of  great  and  enormous  offenders, 
whether  lords  or  commoners,  in  the  method  of  parliamentary 
impeachment.  As  for  acts  of  parliament  to  attaint  particular 
perfons  of  treafon  or  felony,  or  to  inflict  pains  and  penalties, 
beyond  or  contrary  to  the  common  law,  to  ferve  a  fpecial  pur- 
pofe,  I  fpeak  not  of  them  ;  being  to  all  intents  and  purpofes 
new  laws,  made  pro  re  nata,  and  by  no  means  an  execution  of 
fuch  as  are  already  in  being.  But  an  impeachment  before  the 
lords  by  the  commons  of  Great  Britain,  in  parliament,  is  a  pro- 
fecution  of  the  already  known  and  eftablifhed  law,  and  has  been 
frequently  put  in  practice  ;  being  a  prefentment  to  the  mod  high 
and  fupreme  court  of  criminal  jurifdiction  by  the  moft  folemn 
grand  inqueft  of  the  whole  kingdom  \  A  commoner  cannot 
however  be  impeached  before  the  lords  for  any  capital  offence, 

but 
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but   only  for  high   mifdemefnorsb:  a  peer   may  be  impeached 
for  any  crime.     And  they  ufually  (in  cafe  of  an  impeachment 
of  a  peer  for  treafon)  addrefs  the  crown  to  appoint  a  lord  high 
ft  e  ward,  for  the  greater  dignity   and    regularity    of  their  pro- 
ceedings; which  high  {reward  was  formerly  elected  by  the  peers 
themfelves,  though  he  was  generally  commiilioned  by  the  kingc; 
but  it  hath  of  late  years  been  ftrenuoufly  maintained0,  that  the 
appointment  of  an  high  fteward  in  fuch  cafes  is  not   indifpen- 
fably   neceflary,  but    that  the  houfe   may  proceed  without  one. 
The  articles  of  impeachment  are  a  kind  of  bills  of  indictment, 
found  by  the  houfe  of  commons,  and  afterwards  tried  by  the 
lords;  who  are  in  cafes  of  mifdemefnors  confidered  not  only  as 
their  own  peers,  but  as  the  peers  of  the  whole  nation.     This  is 
a  cuftom  derived  to  us  from  the  conftitution  of  the  antient  Ger- 
mans ;  who  in  their  greac  councils  fometimes  tried  capital  accu- 
fations  relating  to  the  public  :  "  licet  apud  concilium  accufare  quo- 
que,  et  difcrimen  capitis    intendere* ."     And  it  has   a  peculiar  pro- 
priety in  the  Englilli  conftitution  ;  which   has  much  improved 
upon   the   antient  model  imported  hither  from   the   continent. 
Vol.  IV.  I  i  For, 


b  When,  in  4  Edw  III.  the  king  de- 
manded the  earls,  barons,  and  peers,  to  give 
judgment  againft  Simon  de  Bcreford,  who 
had  been  a  notorious  accomplice  in  the  trea- 
fons  of  Roger  earl  of  Mortimer,  they  came 
before  the  king  in  parliament,  and  faid  all 
with  one  voice,  that  the  faid  Simon  was  not 
their  peer  ;  and  therefore  they  were  not 
bound  to  judge  him  as  a  peer  of  the  land. 
And  when  afterwards,  in  the  fame  parlia- 
ment, ihey  were  prevailed  upon,  in  refpe£t 
of  the  notoriety  and  heinoufnefs  of  his 
crimes,  to  receive  the  charge  and  to  give 
judgment  againft  him,  the  following  protefl 
and  provifo  was  entered  on  the  parliament- 
roll.  "  And  it  is  aflented  and  accorded  by 
•*  our  lord  the  king,  and  all  the  great  men, 
**  in  full  parliament,  that  albeit  the  peers, 
*'  as  judges  of  the  parliament,  have  t.-.ken 
"  upon  them  in  the  prefence  of  our  lord  the 


"  king  to  make  and  render  the  faid  judg- 
"  ment ;  yet  the  peers  who  now  are,  or 
•'  (hall  be  in  time  to  come,  be  not  bound  or 
"  charged  to  render  judgment  upon  others 
"  than  peers  ;  nor  that  the  peers  of  the  land 
"  have  power  to  do  this,  but  thereof  ought 
"  ever  to  be  discharged  and  acquitted  :  and 
"  that  the  aforefaid  judgment  now  rendered 
"  be  not  drawn  to  example  or  confluence 
"  in  time  to  come,  whereby  the  faid  psers 
"  may  be  charged  hereafter  to  judge  others 
"  than  their  peers,  contrary  to  the  laws  of 
"  the  land,  if  the  like  cafe  happen,  which 
«'  God  forbid."  (Rot.  Pari.  4  Edw.  HI. 
n.  x  &  6.  x  Brad.  Hilt.  190.  Selden.  ju. 
die.  in  pari.  ch.  1.) 
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For,  though  in  general  the  union  of  the  legiflative  and  judicial 
powers  ought  to  be    moft  carefully  avoidedf,  yet  it    may  hap-  , 
pen  that  a  fubjecr,  intrufted  v/ith  the   adminiilration  of  public 
affairs,    may  infringe  the  rights   of  the  people,    and  be   guilty 
of  fuch  crimes,  as  the   ordinary  magiftrate  either  dares    net  or 
cannot  punim.     Of  thefe    the    reprefentatives    of   the   people, 
or  houfe  of  commons,  cannot  properly  judge  ;  becaufe  their  con- 
iiituents  are  the  parties  injured  :  and  can  therefore  only  impeach. 
But  before  what  court  mall  this  impeachment  be  tried?  Not  be- 
fore the  ordinary  tribunals,  which  would  naturally  be  fwayed  by 
the  authority  of  fo  powerful  an  accufer.     lleafon  therefore  will 
iuggeft,   that  this  branch    of  the  legislature,  which    reprefents 
the  people,  muft  bring   it's    charge  before   the   other  branch, 
which  confifts  of  the   nobility,  who  have   neither  the  fame   in- 
terefts,  nor  the  fame  paffions  as  popular  aiTemblies5.     This  is  a 
vaft  fuperiority,  which   the   conllitution   of   this  ifiand  enjoys, 
overthofe  of  the  Grecian  or  Roman  republics:  where  the  people 
were  at  the  fame  time  both  judges  and  accufers.     It  is  proper' 
that  the  nobility  mould  judge,  to  infure  juilice   to  the  accufed  ; 
as  it  is  proper  that  the  people  fhould  accufe,   to  infure  juftice 
to  the   commonwealth.     And  therefore,  among  other  extraor- 
dinary  circumftances  attending  the   authority  of  this    court, 
there   is  one  of   a  very  lingular  nature,  which  was  infilled   on 
by  the  houfe  of  commons  in  the  cafe  of  the  earl    of  Danby  in 
the  reign  of  Charles   IP;  and  is    now  enacted  by  ftatute  12  & 
12  W. III.  c.   2.  that  no  pardon   under  the  great  feal  fhall  be 
pleadable  to  an  impeachment  by  the  commons  of  Great- Britain 
in  parliament1. 

2.  The  court  of  the  lord  high  fteward  of  Great  Britaink  is 
a  court  inftituted  for  the  trial  of  peers,  indided  for  treafon  or 
felony,  or  for  mifprifion  of  either1.  The  office  of  this  great 
maeiftrate  is  very  antient;  and  was  formerly  hereditary,  or  at 

fa  leaft 

f  See  Vol.  I.  pag.  %69.  >  See  ebap.  31. 
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leaft  held  for  life,  or  to  bene  fe  gefferit :  but  now  it  is  ufually, 
and  hath  been    for  many  centuries  paftm,  granted  pro  hac  vice' 
only  ;  and  it  hath  been  the  conftant  practice  (and   therefore 
feems  now  to  have  become  necefiary)   to  grant  it  to  a  lord  of 
parliament,  elfe  he  is  incapable   to  try   fuch  delinquent  peer". 
When  fuch  an  indictment  is  therefore  found  by  a  grand  jury  of 
freeholders  in  the  king's  bench,  or  at  the  ailifes   before  the  juf- 
tices  of  oyer  and  terminer,  it  is  to  be  removed  by   a  writ   of  cer- 
tiorari into  the  court  of  the  lord  high  fteward,  which  only  has 
power  to  determine  it.     A  peer  may  plead  a  pardon  before  the 
court  of  king's  bench,  and  the  judges  have  power  to  allow  it  ; 
in  order  to  prevent  the  trouble  of  appointing  an  high  fteward, 
merely  for  the  purpofe  of  receiving  fuch  plea.     But  he  may  not 
plead,   in  that  inferior  court,  any  other   plea  ;  as  guilty  or  not 
guilty,   of  the  indictment ;  but  only  in  this  court :  becaufe,  in 
confequence  of  fuch  plea,  it  is  p'oflible  that  judgment  of  death 
might  be  awarded  againft  him.     The  king  therefore,  in  cafe  a 
'peer  be  indicted  of  treafon,  felony,    ormifprifion,  creates  a  lord 
high  fteward  pro  hac  vice  by    commiflion  under  the  great  feai ; 
which  recites  the  indictment  fo  found,  and    gives  his  grace 
power  to  receive  and  try  it  fecundum  legem  et   confuetudinem  An- 
gliae.     Then,  when    the  indictment  is  regularly  removed,  by 
writ  of  certiorari  1  commanding  the  inferior  court  to  certify  it  up 
to  him,  the  lord  high  fteward  directs  a  precept  to  a  ferjeant  at 
arms,  to  fummon  the  lords  to  attend  and  try  the   indicted  peer* 
This  precept  was  formerly  iffued  to  fummon  only  eighteen  or 
twenty,  felected  from  the  body  of  the   peers  :  then  the  number 
came  to  be  indefinite  :  and  the  cuftom  was,  for  the  lord  hig-h 
fteward  to  fummon  as  many  as  he  thought  proper,  (but  of  late 
years  not  lefs  than  twenty  three0)  and   that  thole  lords  only 
ihould  fit  upon  the  trial :  which  threw  a  monftrous  weight  of 

I  i   2  power 

m  Pryn.  on  4  Inft.  49.  doit  fair  e  un  precept pur  f aire  venir  xx 
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power  into  the  hands  of  the  crown,  and  this  it's  great  officer; 
of  felecting  only  fuch  peers  as  the  then  predominant  party- 
mould  moft  approve  of.  And  accordingly,  when  the  earl  of 
Clarendon  fell  into  difgrace  with  Charles  II,  there  was  a  defign 
formed  to  prorogue  the  parliament,  in  order  to  try  him  by  a 
felect  number  of  peers ;  it  being  doubted  whether  the  whole 
houle  could  be  induced  to  fall  in  with  the  views  of  the  courtp. 
But  now,  by  ftatute  7  W.  III.  c.  3.  upon  all  trials  of  peers  for 
treafon  or  mifprifion,  all  the  peers  who  have  a  right  to  fit  and 
vote  in  parliament  mail  be  fummoned,  at  leaft  twenty  days  before 
fuch  trial,  to  appear  and  vote  therein  ;  and  every  lord  appearing 
fhall  vote  in  the  trial  of  fuch  peer,  firft  taking  the  oaths  of  al- 
legiance and  fupremacy,  and  fubfcribing  the  declaration  againft 
popery. 

D  u  r  1  n  g  the  feflion  of  parliament  the  trial  of  an  indicted  peer 
is  not  properly  in  the  court  of  the  lord  high  fteward,  but  before 
the  court  laft-mentioned,  of  our  lord  the  king  in  parliament*. 
It  is  true,  a  lord  high  fteward  is  always  appointed  in  that  cafe,  to 
regulate  and  add  weight  to  the  proceedings  ;  but  he  is  rather  in 
the  nature  of  a  fpeaker  pro  tempore,  or  chairman  of  the  court, 
than  the  judge  of  it;  for  the  collective  body  of  the  peers  are 
therein  the  judges  both  of  law  and  facf,  and  the  high  fteward 
has  a  vote  with  the  reft,  in  right  of  his  peerage.  But  in  the 
court  of  the  lord  high  fteward,  which  is  held  in  the  recefs  of 
parliament,  he  is  the  fole  judge  in  matters  of  law,  as  the  lords 
triors  are  in  matters  of  fact  j  and  as  they  may  not  interfere  with 
him  in  regulating  the  proceedings  of  the  court,  fo  he  has  no 
right  to  intermix  with  them  in  giving  any  vote  upon  the  trial1 . 
Therefore,  upon  the  conviction  and  attainder  of  a  peer  for  mur- 
der in  full  parliament,  it  hath  been  holden  by  the  judges8,  that 
in  cafe  the  day  appointed  in  the  judgment  for  execution  fhould 
lapfe  before  execution  done,  a  new  time  of  execution  may  be 
appointed  by  either  the  high  court  of  parliament,  during  it's 

fitting, 

p  Carte's  life  of  Ormonde.  Vol.  i.  r  State  Trials,  Vol.  IV.  114.  *3*,  ?. 
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fitting,  though  no  high  fteward  be  exifting,  or,  in  the  recefs 
of  parliament,  by  the  court  of  king's  bench,  the  record  being 
removed  into  that  court. 

I  t  has  been  a  point  of  fome  controverfy,  whether  the  bifhops 
have  now  a  right  to  fit  in  the  court  of  the  lord  high  fteward  to  try 
indictments  of  treafon  and  mifpriiion.  Some  incline  to  imagine 
them  included  under  the  general  words  of  the  ftatute  of  king  Wil- 
liam, "  all  peers,  who  have  a  right  to  lit  and  vote  in  parliament:" 
but  the  exprelhon  had  been  much  clearer  if  it  had  been  "  all 
,  "  lords,'*  and  not,  "  all  peers;  for  though  bifhops,  on  account  of 
the  baronies  annexed  to  their  biihopricks,  are  clearly  lords  of  par- 
liament, yet,  their  blood  not  being  ennobled,  they  are  not  univer- 
fally  allowed  to  be  peers  with  the  temporal  nobility:  and  perhaps 
this  word  might  be  inferted  purpofely  with  a  view  to  exclude 
them.  However,  there  is  no  inftance  of  their  fitting  on  trials 
for  capital  offences,  even  upon  impeachments  or  indictments  in 
full  parliament,  much  lefs  in  the  court  we  are  now  treating  of  j 
for  indeed  they  ufually  voluntarily  withdraw,  but  enter  a  pro- 
tefl  declaring  their  right  to  ftay.  It  is  certain  that,  in  the  ele- 
venth chapter  of  the  conftitutions  of  Clarendon,  made  in  par- 
liament 1 1  Hen.  II.  they  are  exprefsly  excluded  from  fitting 
and  voting  in  trials  of  life  or  limb  :  "  epifcopi,  ficut  caeteri  baro- 
"  lies,  debent  interejje  jiidlc'iis  cum  barombiis,  quoufque perveniatur 
"  ad  diminutionem  membrorum,  vel  ad  mortem :"  and  Becket's 
quarrel  with  the  king  hereupon  was  not  on  account  of  the  ex- 
ception, (which  was  agreeable  to  the  canon  law)  but  of  the  ge- 
neral rule,  that  compelled  the  bifhops  to  attend  at  all.  And  the 
determination  of  the  houfe  of  lords  in  the  earl  of  Danby's  cafe1, 
which  hath  ever  fince  been  adhered  to,  is  confonant  to  thefe 
conftitutions;  "  that  the  lords  fpiritual  have  a  right  to  ftay  and 
"  fit  in  court  in  capital  cafes,  till  the  court  proceeds  to  the  vote 
"  of  guilty,  or  not  guilty."  It  muft  be  noted,  that  this  refolu- 
tion  extends  only  to  trials  in  full  parliament:  for  to  the  court  of 
the  lord  high  fteward  (in  which  no  vote  can  be  given,  but  mere- 

ly 
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ly  that  of  guilty  or  not  guilty)  no  bifhop,  as  fuch,  ever  was  or 
could  be  fumnioned  ;  and  though  the  ftatute  of  king  William 
regulates  the  proceedings  in  that  court,  as  well  as  in  the  court 
of  parliament,  yet  it  never  intended  to  new-model  or  alter  it's 
conftitution  j  and  confequently  does  not  give  the  lords  fpiritual 
any  right  in  cafes  of  blood  which  they  had  not  before".  And 
what  makes  their  exclufion  more  reafonable,  is,  that  they  have 
no  right  to  be  tried  themfelves  in  the  court  of  the  lord  high 
fiewardw,  and  therefore  furely  ought  not  to  be  judges  there. 
For  the  privilege  of  being  thus  tried  depends  upon  nobility  of 
blood,  rather  than  a  feat  in  the '  houfe  ;  as  appears  from  the 
trials  of  popifh  lords,  of  lords  underage,  and,  (fince  the  union) 
of  the  Scots  nobility,  though  not  in  the  number  of  the  fixteen  ; 
and  from  the  trials  of  females,  fuch  as  the  queen  confort  or 
dowager,  and  of  all  peerefTes  by  birth  ;  and  peerefTes  by  mar- 
riage alfo,  unlefs  they  have,  when  dowagers,  difparaged  them- 
felves by  taking  a  commoner  to  their  fecond  hufband. 

2,  The  court  of  king's  bench*,  concerning  the  nature  of 
which  we  partly  enquired  in  the  preceding  booky,  was,  (we  may 
remember)  divided  into  a  crown  fide,  and  a  plea  fide.  And  on 
the  crown  fide,  or  crown  office,  it  takes  cognizance  of  all  cri- 
minal caufes,  from  high  treafon  down  to  the  mod  trivial  mifde- 
mefnoror  breach  of  the  peace.  Into  this  court  alfo  indictments 
from  all  inferior  courts  may  be  removed  by  writ  of  certiorari^  and 
tried  either  at  bar,  or  at  niji prius,  by  a  jury  of  the  county  out 
of  which  the  indictment  is  brought.  The  judges  of  this  court 
are  the  fupreme  coroners  of  the  kingdom.  And  the  court  itfelf 
is  the  principal  court  of  criminal  jurifdi&ion  (though  the  two 
former  are  of  greater  dignity)  known  to  the  laws  of  England. 
For  which  reafon  by  the  coming  of  the  court  of  king's  bench 
into  any  county,  as  it  was  removed  to  Oxford  on  account  of 
the  ficknefs  in  1665)  all  former  commiflions  of  oyer  and  ter- 
miner^ 

u  Toft.  248.  x  4  Inft.  70.     a  Hal.  P.  C,   a.     a  Hawks 
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miner  and  general  gaol  delivery,  are  at  once  abforbed  and  deter- 
mined ip/bfafto:  in  the  fame  manner  as  by  the  old  Gothic  and 
Saxon  conflitutions,  "  jure  vetufto  obtinuit  quievijfe  cmnia  inferiora 
"  judicia,  dicente  jus  rege\ 

Into  this  court  of  king's  bench  hath  reverted  all  that 
was  good  and  falutary  of  the  jurifdicuon  of  the  court  of  ftar- 
chamber,  camera  ftellata*:  which  was  a  court  of  ver)  ancient 
original6,  but  new-modelled  by  ftatutes  3  Hen.  VII.  c.  1.  and 
2  1.  Hen.  VIII.  c.  20.  confuting  of  divers  lords  fpiritual  and  tem- 
poral, being  privy  counfellors,  together  with  two  judges  of  the 
courts  of  common  law,  without  the  intervention  of  any  jury. 
Their  jurisdiction  extended  legally  over  riots,  perjury,  misbe- 
haviour 


z  Stiernhook  /.  i.e.  i. 

a  This  is  faid  (Lamb.  Arch.  154.)  to 
have  been  {o  called,  either  from  the  Saxon 
word  fteoran,  to  ftcer  or  govern  ;  or  from 
it's  punifhing  the  crimen  JtelHenatus,  or  co~ 
fenage  :  or  becaule  the  room  wherein  it  fate, 
the  old  council  chamber  of  the  palace  of 
Weftminfter,  (Lamb.  148.)  which  is  now 
converted  into  the  lottery  office,  and  forms 
the  eaftern  fide  of  new  palace-yard,  was  full 
of  windows  ;  or  (to  which  fir  Edward  Coke, 
4  Inft.  66.  accedes)  becaufe  haply  the  roof 
thereof  was  at  the  firft:  garnifhed  with  gilded 
liars.  As  all  thefe  are  merely  conjectures, 
(for  no  ftars  are  faid  to  have  remained  in  the 
roof  fo  late  as  the  reign  of  queen  Elizabeth) 
I  (hall  venture  to  propofe  another  conjec- 
tural etymology,  as  plaufible  perhaps  as 
any  of  them.  It  is  well  known  that,  be- 
fore the  banifhment  of  the  Jews  under 
Edward  I,  their  contracts  and  obligations 
were  denominated  in  our  antient  records 
flarra  or  ftarrs,  from  a  corruption  of  the 
Hebrew  word,  fictdr,  a  covenant.  (Tovey's 
Angl.  judaic.  31  Selden.  tit.  ofhon.  ii.  34. 
Uxor.  Ebraic.  i.  14.)  Thefe  ftarrs,  by  an  or- 
dinance of  Richard  the  firft,  preferved  by 
Hovedcn,  were    commanded  to  be  enrolled 


and  depefited  in  chefts  under  three  keys  in 
certain  places;  one,  and  the  moft  confider- 
able  of  which  was  in  the  king's  exchequer 
at  Weftminfter:  and  no  ftarr  was  allowed 
to  be  valid,  unlefs  it  were  found  in  fome  of 
the  faid  repofitaries.  (Madox  hift.  exch; 
c.  7.  §.  4,  5,  <>•)  The  rcom  at  the  exche- 
quer, where  the  chefts  containing  thefe 
flaws  were  kept,  was  probably  called  the 
Jlarr-chambcr  ;  and,  when  the  Jews  were 
expelled  the  kingdom,  was  applied  to 
the  ufe  of  the  king's  council,  when  fitting 
in  their  judicial  capacity.  To  confirm  this; 
the  firft  time  the  ftar-chr.mber  is  mentioned 
in  any  record,  (Rot.  clav.f.  41  Edw.  III. 
in.  13. J  it  is  faid  to  have  been  fituated  near 
the  receipt  of  the  exchequer  :  that  the 
king's  council,  his  chancellor,  treafurer, 
juftices,  and  other  fages,  were  afiembled  er. 
la  chaumbrc  des  efleiiJes  pres  la  refecipt  al  We/t- 
vnnfler.  For  in  procefs  of  lime,  when  the 
meaning  of  the  Jewifh  ftarrs  was  forgotten, 
the  word  Jiar-ch amber  was  naturally  render- 
ed in  law-french,  la  chaumbre  des  cfteWes* 
and  in  law-latin,  camera  Jlcllata  ;  which 
continued  to  be  the  ftile  in  latin  till  the  dif- 
folution  of  that  court, 
h  Lamb.  Aid),  ijtf. 
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haviour  of  fherifTs,  and  other  notorious  mifdemefnors,  contrary 
to  the  laws  of  the   land.     Yet  this  was  afterwards  (as  lord  Cla- 
rendon informs  use)  ftretched  "  to   the  afTerting  of  all  procla- 
"  mations,  and  orders  of  ftate ;  to  the   vindicating  of  illegal 
"  commiflions,  and  grants  of  monopolies;  holding  for  honour- 
"  able  that  which  pleafed,  and  for  juft   that  which  profited, 
"  and  becoming  both  a  court  of  law  to   determine  civil  rights, 
"  and  a  court  of  revenue  to  enrich  the  treafury:  the  council 
"  table    by   proclamations  enjoining  to  the  people  that  which 
"  was  not  enjoined   by  the  laws,  and  prohibiting  that  which 
"  "was  not  prohibited  ;  and  the  ftar- chamber,  which  confifted 
"  of  the  fame  perfons  in  different  rooms,   cenfuring  the  breach 
"  and  difobedience  to  thofe  proclamations   by  very  great  fines, 
"  imprifonments,  and  corporal  feverities:  fo  that  any  difrefpect 
"  to  any  acts  of  ftate,  or  to  the  perfons  of  ftatefmen,  was  in 
"  no  time  more  penal,  and  the  foundations  of  right  never  more 
"  in  danger  to  be  deftroyed."    For  which  reafons,  it  was  finally 
abolifhedby  ftatute  16  Car.   I.  c.  10.  to  the  general  joy  of  the 
whole  nation'1. 

4.  The  court  of  chivalry" !,  of  which  we  alfo  formerly  fpokef 
as  a  military  court,  or  court  of  honour,  when  held  before  the 
earl  marfhal  only,  is  alfo  a  criminal  court,  when  held  before 
the  lord  high  conftable  of  England  jointly  with  the  earl  mar- 
shal. And  then  it  hasjurifdiction  over  pleas  of  life  and  mem- 
ber, arifingin  matters  of  arms  and  deeds  of  war,  as  well  out 
of  the  realm  as  within  it.     But  the  criminal,  as  well   as  civil 

part 

c  Hift.of Reb.  book  i&  3.  hath  one,  for   the  firft   three  years   of  king 

d  The  juft   odium,  into  which  this  tribu-  Charles  :  and  there  is   in  the  Britifh  Mufeum 

nal    had   fallen    before    it's    diffolution,  has  (Had.  MSS.   Vol.    I.  n»  13.16.)  a    very  full, 

been  the  occafion  that   few    memorials    have  methodical,     and    accurate    account     of  the 

reached    us  of  it's    nature,  jurifdiftion,   and  conftitution    and   courfe  of  this   ceurt,  com- 

praftice  ;  except  fuch  as,  on  account  of  their  piled    by    William     Hudfon   of  Grays    Inn, 

enormous    opprefllon,    are    recorded    in    the  an  eminent  praftitioncr  theiein. 

hiftories.  of  the  times.     There  are    however  e  4  Inft.  1x3.     1  Hawk.  P.  C-  9. 

to  be  met  with  fome  reports   of  it's   proceed-  f  See  Vol.  Ill-  pag.  68, 
jngs    in    manufcript ;  of  which    the   author 
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part  of  it's  authority,  is  fallen  into  entire  difufe:  there  having 
been  no  permanent  high  conftable  of  England  (but  only  pro  hac 
vice  at  coronations  and  the  like)  fince  the  attainder  and  execution 
of  Stafford  duke  of  Buckingham  in  the  thirteenth  year  of  Hen- 
ry VIII  ;  the  authority  and  charge,  both  in  war  and  peace,  be- 
ing deemed  too  ample  for  a  fubject :  fo  ample,  that  when  the 
chief  jufiiceFineux  was  alked  by  king  Henry  the  eighth,  how 
far  they  extended,  he  declined  anfwering  ;  and  faid,  the  decifion 
of  that  queftion  belonged  to  the  law  of  arms,  and  not  to  the 
law  of  England8. 

5.  The  high  court  of  admiralty*,  held  before  the  lord  high 
admiral  of  England,  or  his  deputy,  fliled  the  judge  of  the  ad- 
miralty, is  not  only  a  court  of  civil,  but  alfo  of  criminal  juris- 
diction. This  court  hath  cognizance  of  all  crimes  and  offences 
committed  either  upon  the  fea,  or  on  the  coafts,  out  of  the  body 
or  extent  of  any  Englifh  county  ;  and,  by  ftatute  15  Ptic.  II.  c.  3. 
of  death  and  mayhem  happening  in  great  mips  being  and  hover- 
ing in  the  main  iiream  of  great  rivers  below  the  bridges  of  the 
fame  rivers,  which  are  then  a  fort  of  ports  or  havens  ;  iuch  as 
are  the  ports  of  London  and  Glocefter,  though  they  lie  at  a 
great  diftance  from  the  fea.  But,  as  this  court  proceeded  with- 
out jury,  in  a  method  much  conformed  to  the  civil  law,  the 
exercife  of  a  criminal  jurisdiction  therein  was  contrary  to  the 
genius  of  the  law  of  England;  inafmuch  as  a  man  might  be 
there  deprived  of  his  life  by  the  opinion  of  a  iingle  judge, 
without  the  judgment  of  his  peers.  And  beiides,  as  innocent 
perfons  might  thus  fall  a  facrifice  to  the  caprice  of  a  iingle  man, 
foverygrofs  offenders  might,  and  did  frequently,  efcape  pu- 
niffiment :  for  the  rule  of  the  civil  law  is,  how  reafonably  I 
ihall  not  at  prefcnt  enquire,  that  no  judgment  of  death  can  be 
given  againft  offenders,  without  proof  by  two  witneffes,  or  a 
confeflion  of  the  fact  by  themfelves.  This  was  always  a  great 
offence  to  the  Englifh  nation  :  and  therefore  in  the  eighth 
year  of  Henry  VI  it  was  endeavoured  to  apply  a  remedy  in  parli- 
Vol.  IV.  R  k  amentj 
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ament  ;  which  then  mifcarried  for  want  of  the  royal  affent. 
However,  by  the  ftatute  2  3  Hen.  VIII.  c.  15.  it  was  enacted,  that 
thefe  offences  fliould  be  tried  by  commissioners,  nominated  by 
the  lord  chancellor  ;  namely,  the  admiral  or  his  deputy,  and 
three  or  four  more  ;  (among  whom  two  common  law  judges  are 
conftantly  appointed,  who  in  effect,  try  all  the  prifoners)  the 
indictment  being  firft  found  by  a  grand  jury  of  twelve  men,  and 
afterwards  tried  by  another  jury,  as  at  common  law  :  and  that 
the  courfe  of  proceedings  mould  be  according  to  the  law  of  the 
land.  This  is  now  the  only  method  of  trying  marine  felonies 
in  the  court  of  admiralty  :  the  judge  of  the  admiralty  ftill  pre- 
siding therein,  juft  as  the  lord  mayor  prefides  at  the  feflions  in 
London. 

These  five  courts  may  be  held  in  any  part  of  the  kingdom, 
and  their  jurifdiction  extends  over  crimes  that  arife  throughout 
the  whole  of  it,  from  one  end  to  the  other.  What  follow  are 
alfo  of  a  general  nature,  and  univerfally  diffafed  over  the  nation, 
but  yet  are  of  a  local  jurifdiction,  and  confined  to  particular 
dillricts.     Of  which  fpecies  is, 

6.  The  court  of  oyer  and  terminer ',  and  general  gaol  delivery'1  • 
which  is  held  before  the  king's  commifIioners,among  whom  are 
ufually  two  judges  of  the  courts  at  Weftminfler,  twice  in  every 
year  in  every  county  of  the  kingdom;  except  the  four  northern 
ones,  where  it  is  held  only  once,  and  London  and  Middlefex, 
wherein  it  is  held  eight  times.  This  was  flightly  mentioned  in 
the  preceding  book".  We  then  obferved,  that,  at  what  is  ufu- 
lly  called  the  affiles,  the  judges  fit  by  virtue  of  five  feveral 
authorities :  two  of  which,  the  commifiion  of  ajjife  and  it's 
attendant  jurifdiction  of  nifi  prius,,  being  principally  of  a  civil 
nature,  were  then  explained  at  large  ;  to  which  I  fhall  only 
add,  that  thefe  juftices  have,  by  virtue  of  feveral  ftatutes,  a 
criminal  jurifdiction  alfo,  in  certain  fpecial  cafes'.     The  third, 

which 
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which  is  the  commifiion  of  the  peace,  was  alfo  treated  of  in  a 
former  volume™,   when  we  enquired  into  the  nature  and  office 
ofajuftice  of  the  peace.     I  mall  only    add,  that  all  the  juftices 
of  the  pence  of  any  county,  wherein   the  ailifes  are  held,  are 
bound  by  law  to  attend  them,  or  elfe  are  liable  to  a  fine  ;   in 
order  to  return  recognizances,  &c.  and   to  affift  the  judges  in 
fuch  matters  as  lie  within  their  knowlege  and  jurisdiction,  and 
in  which  fome  of  them  have   probably  been  concerned,  by  way 
of  previous  examination.     But  the  fourth  authority  is  the  com- 
million  of  oyer  and  terminer*,  to  hear  and  determine  all  treaions, 
felonies,   and  mifdemefnors.  This  is  directed  to  the  judges  and 
feveral  others  ;  but  the  judges   only  are   of  the  quorum.   To  that 
the  reft  cannot  act  without  them.  The  words  of  the  commtffion 
are,  t4  to  enquire,  hear  and  determine:"  fo  that  by  virtu 
this  commifiion  they  can  only  proceed  upon  an  indictment  ioand 
at  the  fame  ailifes ;  for  they  muft  firft  enquire,  by  means  ot  the 
grand  jury  or  inqueft,  before  they  are  empowered  to  hear   ".rid 
determine  by  the  help  of  the  petit  jury.     Therefore  they  have 
beiides,  fifthly,  a  commifiion  of  general  gaol  delivery0 ;   winch 
empowers  them  to  try  and  deliver  every   prifoner,   who  lhali  be 
in  the  gaol  when  the  judges  arrive  at  the'  circuit  town,  when- 
ever indicted,  or  for  whatever  crime  committed.  It  was  antiently 
the  courfe  to  iffue  fpecial  writs  of  gaol  delivery  for  each  parti- 
cular prifoner,  which  were    called  the  writs  de  bono  et  ?nalop : 
butjthefe  being  found   inconvenient    and  oppreffive,   a  general 
commifiion  for  all  the  prisoners  has  long  been  eftabiifhed  in  their 
ftead.     So  that,  oneway  or  other,  the  gards  are  cleared,  and  all 
offenders  tried,  punifhed,  or  delivered,  twice   in  every  year  :  a 
conftitution  of  fingular  ufe  and  excellence.  Sometimes  alfo,  upon 
urgent  occafions,  the  king  ifTues  a  fpecial  or  extraordinary  com- 
mifiion of  oyer  and  terminer,  and  gaol  delivery,  confined   to  thofe 
offences  which  ftand  in  need  of  immediate  inquiry  and  punifh- 
ment :  upon  which  the  courfe  of  proceeding  is  the  lame,  as 
upon  general  and  ordinary  commiflions.     Formerly  it  was  held, 

K  k  2  in 
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in  purfuance  of  the  ftatutes  8  Ric.  II.  c.  2.  and  33  Hen.  VIII. 
c.  4.  that  no  judge  or  other  lawyer  could  act  in  the  commiffion 
of  oyer  and  terminer,  or  in  that  of  gaol  delivery,  within  his  own 
county,  where  he  was  born  or  inhabited;  in  like  manner  as 
they  are  prohibited  from  being  judges  of  affife  and  determining 
civil  caufes.  But  that  local  partiality,  which  the  jealoufy  of  our 
anceftorswas  careful  to  prevent,  being  judged  lefs  likely  to  ope- 
rate in  the  trial  of  crimes  and  mifdemefnors,  than  in  matters  of 
property  and  difputes,  between  party  and  party,  it  was  thought 
proper  by  the  ftatute  12  Geo.  II.  c.  27.  to  allow  any  man  to  be 
a  juftice  of  tf)/£T  and  terminer  and  general  gaol  delivery  within 
any  county  of  England. 

7.  The  court  of  general  quarter  fejfions  of  the  peaceq  is  a 
court  that  muft  be  held  in  every  county,  once  in  every  quarter 
of  a  year  ;  which  by  ftatute  2  Hen.  V.  c.  4.  is  appointed  to  be  in 
the  firft  week  after  michaelmas-day  ;  the  firft  week  after  the 
epiphany  ;  the  firft  week  after  the  clofe  of  eafter  ;  and  in  the 
week  after  the  tranflation  of  faint  Thomas  the  martyr,  or  the 
feventhof  July.  It  is  held  before  two  or  morejuftices  of  the 
peace,  one  of  which  mull  be  of  the  quorum.  The  jurifdiclion 
of  this  court  by  ftatute  34  Edw.  III.  c.  1.  extends  to  the  trying 
and  determining  all  felonies  and  trefpaffes  whatfoever  :  though 
they  feldom,  if  ever,  try  any  greater  offence  than  fmall  felonies 
within  the  benefit  of  clergy;  their  commiflion  providing,  that, 
if  any  cafe  of  difficulty  ariies,  they  ftiall  not  proceed  to  judg- 
ment, but  in  the  prefence  of  one  of  thejuftices  of  the  courts  of 
king's  bench  or  common  pleas,  or  one  of  the  judges  of  affife. 
And  therefore  murders,  and  other  capital  felonies,  are  ufually 
remitted  for  a  more  folemn  trial  to  the  affifes.  They  cannot 
alfo  try  any  new-created  offence,  without  exprefs  power  given 
them  by  the  ftatute  which  creates  itr.  But  there  are  many  offen- 
ces, and  particular  matters,  which  by  particular  ftatutes  belong 
properly  to  this  jurifdiclion,  and  ought  to  be  profecuted  in  this 

court : 
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court :  as  the  fmaller  mifdemefnors  againft  the  public  or  com- 
monwealth,   not  amounting   to  felony;  and  especially    offences 
relating  to  the  game,  highways,  alehoufes,  baftard  children,  the 
fet element  and  provifion  for  the  poor,  vagrants,  fervants  wages, 
apprentices,  and  popifh  recufants1.  Some  of  thefe  are  proceeded 
upon  by  indiclment ;  and  others  in  a  fummary  way   by  motion 
and  order  thereupon  :  which  order  may  for  the  moil  part,  unlefs 
guarded  againll  by  particular  ftatutes,  be  removed  into  the  court 
of   king's   bench,  by    writ  of  certiorari   facias,  and    be  there 
either  quaihed  or  confirmed.     The  records  or  rolls  of  the  fef- 
fions  are  committed  to  the  cuftody  of  a  fpccial  officer  denomi- 
nated the  cujlos  rotulorum,  who  is  always  a  juftice  of  the    quo- 
rum ;  and  among  them   of  the  quorum  (faith  Lambards)  a  man 
for   the  moll  part   especially   picked  out,   either  for  wifdom, 
countenance,  or  credit.     The  nomination  of  the  cujlos  rotulorum 
(who  is  the  principal  /civil  officer   in  the  county,    as  the  lord 
lieutenant  is  the  chief  in    military  command)  is  by  the  king's 
fign  manual:  and  to  him  the  nomination  of  the  clerk  of  the 
peace  belongs  ;  which  office  he  is  exprefsly  forbidden  to  fell  for 
money1. 

I  n  moll  corporation  towns  there  are  quarter  feffions  kept  be- 
fore juflices  of  their  own,  within  their  refpeclive  limits:  which 
have  exactly  the  fame  authority  as  the  general  quarter  feffions  of 
the  county,  except  in  a  very  few  inllances;  one  of  the  moil 
confiderable  of  which  is  the  matter  of  appeals  from  orders  of 
removal  of  the  poor,  which,  though  they  be  from  the  orders  of 
corporationjuftices,  mull  be  to  the  feffions  of  the  county,  by 
flatute  8  &  o  W.  III.  c.  30.  In  both  corporations  and  coun- 
ties at  large,  there  is  fometimes  kept  a  Special  or  petty  feffion, 
by  a  fewjuftices,  for  difpatching  fmaller  bufinefs  in  the  neigh- 
bourhood between  the  times  of  the  general  feffions ;  as,  for 
licencing  alehoufes,  paffing  the  accounts  of  parifh  officers,  and 
the  like. 

8.  The 
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8.  T  h  e  fheriff's  tourn",  or  rotation,  is  a  court  of  record, 
held  twice  every  year  within  a  month  after  eafter  and  michael- 
mas,  before  the  meriff,  in  different  parts  of  the  county  ;  being 
indeed  only  the  turn  of  the  iheriff  to  keep  a  court-leet  in  each 
refpective  hundred"'.  This  therefore  is  the  great  court-leet  of 
the  county,  as  the  county  court  is  the  court-baron  :  for  out  of 
this,  for  the  eafe  of  the  IherifF,  was  taken 

9.  The  court-leet,  or  view  of  frankpledge*,  which  is  a  court 
of  record,  held  once  in  the  year  and  not  oftnery,  within  a  par- 
ticular hundred,  lordfhip,  or  manor,  before  the  fteward  of  the 
leet ;  being  the  king's  court  granted  by  charter  to  the  lords  of 
thofe  hundreds  or  manors.  It's  original  intent  was  to  view  the 
frankpledges,  that  is,  the  freemen  within  the  liberty  ;  who  (we 
may  remember2)  according  to  the  inftitution  of  the  great  Al- 
fred, were  all  mutually  pledges  for  the  good  behaviour  of  each 
other.  Befides  this,  the  prefervation  of  the  peace,  and  the 
chaftifement  of  divers  minute  offences  againft  the  public  good, 
are  the  objects  both  of  the  court-leet  and. the  fherift's  totirn  : 
which  have  exactly  the  fame  jurifdiction,  one  being  only  a  lar- 
ger fpecies  of  the  other;  extending  over  more  territory,  but  not 
over  more  caufes.  All  freeholders  within  the  precin<ft  are  obli-  A 
ged  to  attend  them,  and  all  perfons  commorant  therein  ;  which 
commorancy  confifls  in  ufually  lying  there  :  a  regulation  which 
owes  it's  original  to  the  laws  of  king  Canute3.  But  perlons  un- 
der twelve  and  above  fixty  years  old,  peers,  clergymen,  women, 
and  the  king's  tenants  in  antient  demefne,  are  excufed  from  at- 
tendance there  :  all  others  being  bound  to  appear  upon  the  jury, 
if  required,  and  make  their  due  prefentments.  It  was  alfo  an- 
tiently  the  cuftom  to  fummon  all  the  king's  fubjects,  as  they  re- 
fpectively  grew  to  years  of  difcretion  and  ftrength,  to  come  to 

the 
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the  court-leet,  and  there  take  the  oath  of  allegiance  to  the  king. 
The  other  general  buiinefs  of  the  leet  and  tourn,  was  to  prefent 
by  jury  all  crimes  whatsoever  that  happened  within  their  juris- 
diction ;  and  not  only  to  prefent,  but  alfo  to  punifh,  all  trivial 
mifdemefnors,  as  all  trivial  debts  were  recoverable  in  the  court- 
baron,  and  county  court :  juitice,  in  thefe  minuter  matters  of 
both  kinds,  being  brought  home  to  the  doors  of  every  man  by 
our  antient  conititution.  Thus  in  the  Gothic  conititution,  the 
baereda,  which  anfwered  to  our  court-leet,  "  de  omnibus  quidem 
"  cognofcit,  nontamen  de  omnibus  judical '."  The  objects  of  their 
jurifdiclion are  therefore  unavoidably  very  numerous  :  being  fuch 
as  in  feme  degree,  either  lefs  or  more,  affect  the  public  weal, 
or  good  governance  of  the  diftrict  in  which  they  arife ;  from 
common  nufances  and  other  material  offences  again fc  the  king's 
peace  and  public  trade,  down  to  eaves-dropping,  waifs,  and  ir- 
regularities in  public  commons.  But  both  the  tourn  and  the  leet 
have  been  for  a  long  time  in  a  declining  way:  a  circumftance, 
owing  in  part  to  the  difcharge  granted  by  the  ftatute  of  Marl- 
bridge,  52  Hen.  III.  c.  10.  to  all  prelates,  peers,  and  clergymen 
from  their  attendance  upon  thefe  courts;  which  occafioned  them 
to  grow  into  diirepute.  And  hence  it  is  that  their  buiinefs  hath 
for  the  molt  part  gradually  devolved  upon  the  quarter  feflions  : 
which  it  is  particularly  directed  to  do  in  fome  cafes  by  ftatute 
1  Edvv.  IV.  c.  2. 

10.  The  court  of  the  coroner*  is  alfo  a  court  of  record,  to 
enquire,  when  any  one  dies  in  prifon,  or  comes  to  a  violent  or 
fudden  death,  by  what  manner  he  came  to  his  end.  And  this 
he  is  only  entitled  to  do  fuper  vifutn  corporis.  Of  the  coroner 
and  his  office  we  treated  at  large  in  a  former  volumed,  among 
the  public  officers  and  miniiters  of  the  kingdom  ;  and  there- 
fore mall  not  here  repeat  our  enquiries:  only  mentioning  his 
court,  by  way  of  regularity,  among  the  criminal  courts  of  the 
nation. 

11.  The 
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11.  The  court  of  the  clerk  of  the  market*  is  incident  to 
every  fair  and  market  in  the  kingdom,  to  puniih  mifdemefnors 
therein  ;  as  a  court  of  pie  poudre  is,  to  determine  all  difputes 
relating  to  private  or  civil  property.  The  object  of  this  jurisdic- 
tion f  is  principally  the  cognizance  of  weights  and  meafures, 
to  try  whether  they  be  according  to  the  true  ftandard  thereof, 
or  no  :  which  flandard  was  antiently  committed  to  the  cuftody 
of  the  bifhop,  who  appointed  fome  clerk  under  him  to  infpect 
the  abufe  of  them  more  narrowly  ;  and  hence  this  ofEcer,though 
now  ufually  a  layman,  is  called  the  clerk  of  the  marketg.  If  they 
be  not  according  to  the  ftandard,  then,  befides  the  punifhment 
of  the  party  by  fine,  the  weights  and  meafures  themfelves  ought 
to  be  burnt.  This  is  the  m oft  inferior  court  of  criminal  juris- 
diction in  the  kingdom  ;  though  the  objects  of  it's  coercion  were 
efteemed  among  the  Romans  of  fuch  importance  to  the  public, 
that  they  were  committed  to  the  care  of  fome  of  their  moft  dig- 
nified magiftrates,  the  curule  aediles. 

II.  There  are  a  few  other  criminal  courts  of  greater  dignity 
than  many  of  thefe,  but  of  a  more  confined  and  partial  jur  - 
diction;  extending  only  to  fome  particular  places,  which  the 
royal  favour,  confirmed  by  act  of  parliament,  has  diftinguifhed 
by  the  privilege  of  having  peculiar  courts  of  their  own,  for  the 
punifhment  of  crimes  and  mifdemeinors  arifing  within  the 
bounds  of  their  cognizance.  Thefe,  not  being  univerfally  dif- 
perfed,  or  of  general  ufe,  as  the  former,  but  confined  to  one 
fpot,  as  well  as  to  a  determinate  fpecies  of  caufes,  may  be  de- 
nominated private  or  fpecial  courts  of  criminal  jurifdiction. 
» 

I   speak  not  hereof  ecclefiaftical  courts;  which  pun  ifh  fpi- 
ritual  fins,  rather  than  temporal  crimes,  by  penance,  contrition, 
and  excommunication,  pro  falute  an'imae :  or,   which  is  looked 
upon  as  equivalent  to  all  the  reft,  by  a  fum  of  money  to  the  of- 
ficers 

c  4  Inft.  if  3.  c  8.  13  Car.  II.  c.  n. 
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ficcrs  of  the  court  by  way  of  commutation  of  penance.  Ofthefe 
we  difcourfed  fufficiently  in  the  preceding  bookh.  I  am  now 
fpcaking  of  fuch  courts  as  proceed  according  to  the  courfe  of 
the  common  Jaw;  which  is  a  firanger  to  fuch  unaccountable 
barterings  of  public  juftice. 

1.  And,  firft,  the  court  of  the  lord  ftezvard,  treqfurer,  or 
comptroller  of  the  king's  houjbold'1,  was  inftituted  by  ftatute 
3  Hen.  VII.  c.  14.  to  enquire  of  felony  by  any  of  the  king's 
fvvorn  fervants,  in  the  checque  roll  of  the  houfhold,  under  the 
degree  of  a  lord,  in  confederating,  compaffing,  confpiring,  and 
imagining  the  death  or  deftruclion  of  the  king,  or  any  lord  or 
other  of  his  majefty's  privy  council,  or  the  lord  fleward,  trea- 
furer,  or  comptroller  of  the  sing's  houfe.  The  enquiry,  and 
trial  thereupon,  mull  be  by  a  jury  according  to  the  courfe  of 
tike  common  law,  conlifting  of  twelve  fad  men  (that  is,  fober 
and  difcreet  perfons)  of  the  king's  houfhold. 

2.  The  court  of  the  lord  Jlszvard  of  the  king's  houfhold,  or 
(in  his  abfence)  of  the  treafurer,  comptroller,  and  fleward  of 
the marflt a lfeak,  was  erected  by  ftatute  33  Hen.  VIII.  c.  12. 
with  a  jurifdiclion  to  enquire  of,  hear,  and  determine,  all 
treafons,  mifpriflons  of  treafon,  murders,  manflaughters,  blood- 
fhed,  and  other  malicious  flrikings ;  whereby  blood  mail  be 
fhed  in  any  of  the  palaces  and  houfes  of  the  king,  or  in 
any  other  houfe  where  the  royal  perfon  fhall  abide.  The  pro- 
ceedings are  alfo  by  jury,  both  a  grand  and  a  petit  one,  as  at 
common  law,  taken  out  of  the  officers  and  fworn  fervants  of 
the  king's  houfhold.  The  form  and  folemnity  of  the  procefs, 
particularly  with  regard  to  the  execution  of  the  fentence  ijr 
cutting  off  the  hand,  which  is  part  of  the  punifhment  or 
fhedding  blood  in  the  king's  court,  is  very  minutely  fet  Forth 
in  the  faid  ftatute  33  Hen.  VIII.  and  the  feveral  offices  of  the 
fervants  of  the  houfhold  in  and  about  fuch  execution   are  de- 
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fcribed;  from  the  ferjeantcf  the  wood-yard,  who  furnifhes  the 
chopping-block,  to  the  ferjeant  farrier,  who  brings  hot  irons 
to  fear  the  flump. 

3.  A  s  in  the  preceding  book1  we  mentioned  the  courts  of 
the  two  univerfities,  or  their  chancellor's  courts,  for  the  redrefs 
of  civil  injuries  j  it  will  not  be  improper  now  to  add  a  fhort 
word  concerning  the  jurifdiclion  of  their  criminal  courts, 
which  is  equally  large  and  extenlive.  The  chancellor's  court 
of  Oxford  (with  which  univerfity  the  author  hath  been  chiefly 
converfant,  though  probably  that  of  Cambridge  hath  alfo  a  fi- 
milar  jurifdiclion)  hath  authority  to  determine  all  caufes  of 
property,  wherein  a  privileged  perfon  is  one  of  the  parties, 
except  only  caufes  of  freehold  ;  and  alfo  all  criminal  offences 
or  mifdemefnors,  under  the  degree  of  treafon,  felony,  or  may- 
hem. The  prohibition  of  meddling  with  freehold  ftill  con- 
tinues ;  but  the  trial  of  treafon,  felony,  and  mayhem,  by  a 
particular  charter  is  committed  to  the  univerfity  jurifdiclion  in 
another  court,  namely,  the  court  of  the  lord  high  fteward  of 
the  univerfity. 

For  by  the  charter  of  7  Jun.  2  Hen.  IV.  (confirmed  among 
the  reft,  by  the  flatute  13  Eliz.  c.  25*.)  cognizance  is  granted  to 
the  univerfity  of  Oxford  of  all  indictments  of  treafons,  infur- 
rections,  felony,  and  mayhem,  which  fhall  be  found  in  any  of 
the  king's  courts  againft  a  fcholar  or  privileged  perfon ;  and 
they  are  to  be  tried  before  the  high  fteward  of  the  univerfity, 
or  his  deputy,  who  is  to  be  nominated  by  the  chancellor  of  the 
univerfity  for  the  time  being.  But,  when  his  office  is  called 
forth  into  action,  fuch  high  fteward  rauft  be  approved  by  the 
lord  high  chancellor  of  England;  and  a  fpecial  commiflion 
under  the  great  feal  is  given  to  him,  and  others,  to  try  the  in- 
dictment then  depending,  according  to  the  law  of  the  land  and 
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the  privileges  of  the  faid  univerfity.  When  therefore  an  in- 
dictment is  found  at  theaffizes,  orelfewhcre,  againft  any  fcho- 
lar  of  the  univerfity,  or  other  privileged  perfon,  the  vice-chan- 
cellor may  claim  the  cognizance  of  it;  and  (when  claimed  in 
due  time  and  manner)  it  ought  to  be  allowed  him,  by  the 
judges  of  aflife  :  and  then  it  comes  to  be  tried  in  the  high 
fteward's  court.  But  the  indictment  mull  firft  be  found  by  a 
grand  jury,  and  then  the  cognizance  claimed  :  for  I  take  it  that 
the  high  fteward  cannot  proceed  originally  ad  inquirendum ;  but 
only,  after  inqueft  in  the  common  law  courts,  ad  audiendum  et 
determinandum.  .Much  in  the  fame  manner,  as,  when  a  peer  is 
to  be  tried  in  the  court  of  the  lord  high  fteward  of  Great- Bri- 
tain, the  indictment  mud  firft  be  found  at  the  affifes,  or  in  the 
court  of  king's  bench,  and  then  (in  confequence  of  a  writ  of 
certiorari)  tranfmitted  to  be  finally  heard  and  determined  before 
his  grace  the  lord  high  fteward  and  the  peers. 

When  the  cognizance  is  fo  allowed,  if  the  offence  be  Inter 
minora  crimina,  or  a  mifdemefnor  only,  it  is  tried  in  the  chan- 
cellor's court  by  the  ordinary  judge.  But  if  it  be  for  treafon, 
felony,  or  mayhem,  it  is  then,  and  then  only,  to  be  determi- 
ned before  the  high  fteward,  under  the  king's  fpecial  commif- 
fion  to  try  the  fame.  The  procefs  of  the  trial  is  this.  The  high 
fteward  hTues  one  precept  to  the  fheriff  of  the  county,  who 
thereupon  returns  a  panel  of  eighteen  freeholders  ;  and  another 
precept  to  the  bedells  of  the  univerfity,  who  thereupon  return 
a  panel  of  eighteen  matriculated  laymen,  "  laicos  privilegio  uni- 
"  verjitatis  gaudentes  :"  and  by  a  jury  formed  de  medietate,  half 
of  freeholders,  and  half  of  matriculated  perfons,  is  the  indict- 
ment to  be  tried  ;  and  that  in  the  guildhall  of  the  city  of  Ox- 
ford. And  if  execution  be  neceffary  to  be  awarded,  in  con- 
fequence of  finding  the  party  guilty,  the  fheriff  of  the  county 
muft  execute  the  univerfity  procefs  ;  to  which  he  is  annually 
bound  by  an  oath. 
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I  have  been  the  more  minute  in  defcribing  thefe  proceed- 
ings, as  there  has  happily  been  no  occaiion  to  reduce  them  into 
practice  for  more  than  a  century  pair.  ;  though  it  is  not  a  right 
that  merely  refts  in  fcriptis  or  theory,  but  has  formerly  often 
been  carried  into  execution.  There  are  many  inftances,  one 
in  the  reign  of  queen  Elizabeth,  two  in  that  of  James  the 
iirft,  and  two  in  that  of  Charles  the  firft,  where  indictments 
for  murder  have  been  challenged  by  the  vice-chancellor  at  the 
aflifes,  and  afterwards  tried  before  the  high  fteward  by  jury. 
The  commiilions  under  the  great  feal,  the  flierifF's  and  be- 
dell's panels,  and  all  the  other  proceedings  on  the  trial  of  the 
feveral  indictments,  are  ftill  extant  in  the  archives  of  that 
univerlity. 
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Chapter    the    twentieth. 


Of   SUMMARY    CONVICTIONS. 


WE  are  next,  according  to  the  plan  I  have  laid  down,  to 
take  into  confideration  the  proceedings  in  the  courts  of 
criminal  jurisdiction,  in  order  to  the  punifhment  of  offences. 
Thefe  are  plain,  eafy,  and  regular;  the  law  not  admitting  any 
fictions,  as  in  civil  caufes,  to  take  place  where  the  life,  the  li- 
berty, and  the  fafety  of  the  fubject  are  more  immediately  brought 
into  jeopardy.  And  thefe  proceedings  are  divifibie  into  two 
kinds  ;  fwnmary  and  regular :  of  the  former  of  which  I  mail 
briefly  fpeak,  before  we  enter  upon  the  latter,  which  will  re- 
quire a  more  thorough  and  particular  examination. 

B  y  a  fummary  proceeding  I  mean  principally  fuch  as  is  di- 
rected by  feveral  acts  of  parliament  (for  the  common  law  is  a 
flranger  to  it,  unlefs  in  the  cafe  of  contempts)  for  the  con- 
viction of  offenders,  and  the  inflicting  of  certain  penalties 
created  by  thofe  ads  of  parliament.  In  thefe  there  is  no  in- 
tervention of  a  jury,  but  the  party  accufed  is  acquitted  or  con- 
demned by  the  fuffrage  of  fuch  perfon  only,  as  the  ftatute  has 
appointed  for  his  judge.  An  inflitution  defigned  profefledly 
for  the  greater  eafe  of  the  fubjecl,  by  doing  him  fpeedy  juftice, 
and  by  not  harrafling  the  freeholders  with  frequent  and  treuble- 
forae  attendances  to,try  every  minute  offence.     But   it  has  of 
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late  been  fo  far  extended,  as,  if  a  check  be  not  timely  given, 
to  threaten  the  difufe  of  our  admirable  and  truly  Englifh  trial 
by  jury,  unlefs  only  in  capital  cafes.     For, 

I.  O  f  this  fummary  nature  are  all  trials  of  offences  and 
frauds  contrary  to  the  laws  of  the  exci/e,  and  other  branches  of 
the  revenue  :  which  are  to  be  enquired  into  and  determined  by 
the  comimffioners  of  the  refpective  departments,  or  by  juftices 
of  the  peace  in  the  country  ;  officers,  who  are  all  of  .them  ap- 
pointed and  removeable  at  the  difcretion  of  the  crown.  And 
though  fuch  convictions  are  abfolutely  neceffary  for  the  due 
collection  of  the  public  money,  and  are  a  fpecies  of  mercy  to  the 
delinquents,  who  wTould  be  ruined  by  the  expenfe  and  delay 
of  frequent  profecutions  by  indictment;  and  though  fuch  has 
ufually  been  the  conduct  of  the  commiihoners,  as  feldom  (if  ever) 
to  afford  juft  grounds  to  complain  of  oppreffion  ;  yet  when  we 
ao-ain  a  confider  the  various  and  almoft  innumerable  branches  of 
this  revenue,  which  may  be  in  their  turns  the  fubjects  of  fraud, 
or  atleaft  complaints  of  fraud,  and  of  courfe  the  objects  of  this 
fummary  and  arbitrary  jurifdiction  ;  we  mail  find  that  the  power 
of  theie  officers  of  the  crown  over  the  property  of  the  people 
is  increafed  to  a  very  formidable  height. 

II.  Another  branch  of  fummary  proceedings  is  that  before 
jujllces  of  the  peace,  in  order  to  inflict  divers  petty  pecuniary 
mulcts,  and  corporal  penalties,  denounced  by  act  of  parliament 
for  many  diforderly  offences  ;  fuch  as  common  fwearing,  drun- 
kennefs,  vagrancy, idlenefs,andavaft  variety  of  others,  for  which 
I  muff  refer  the  ltudent  to  the  juftice-books  formerly  cited  b, 
and  which  ufed  to  be  formerly  punifhed  by  the  verdict  of  a  jury 
in  the  court-leet.  This  change  in  the  adminiftration  of  juftice 
hath  however  had  fome  mifchievous  effects;  as,  i.  The  almoil 
entire  difufe  and  contempt  of  the  court-leet,  and  fheriff 's  tourn, 
the  king's  antient  courts  of  common  law,  formerly  much  rever- 
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cd  and  refpected.  2.  The  burthenfome  increafe  of  the  bufincfs 
of  ajuitice  of  the  peace,  which  difcourages  fo  many  gentlemen 
of  rank  and  character  from  acting  in  the  commiffion;  from  an 
apprehenfion  that  the  duty  of  their  office  would  take  up  too 
much  of  that  time,  which  they  are  unwilling  to  fpare  from  the 
neceffary  concerns  of- their  families,  the  improvement  of  their 
understandings,  and  their  engagements  in  other  fervices  of  the 
public.  Though  if  #// gentlemen  of  fortune  had  it  both  in  their 
power,  and  inclinations,  to  act  in  this  capacity,  the  bufinefs  of 
ajuitice  of  the  peace  would  be  more  divided,  and  fall  thelefs 
heavy  upon  individuals  :  which  would  remove  what  in  the  pre- 
fent  (carcity  of  magiitrates  is  really  an  objection  fo  formidable, 
that  the  country  is  greatly  obliged  to  any  gentleman  of  figure, 
who  will  undertake  co  perform  that  duty,  which  in  confequence 
of  his  rank  in  life  he  owes  more  peculiarly  to  his  country. 
However,  this  backwardnefs  to  act  as  magiftrates,  arifing  greatly 
from  this  increafe  of  fummary  jurifdiction,  is  productive  of, 
3.  A  third  mifchief:  which  is>  that  this  trufr,  when  flighted 
by  gentlemen,  falls  of  courfe  into  the  hands  of  thofe  who  are 
not  fo  ;  but  the  mere  tools  of  office.  And  then  the  extenfive 
power  of  a  juftice  of  the  peace,  which  even  in  the  hands  of 
men  of  honour  is  highly  formidable,  will  be  proftituted  to  mean 
and  fcandalous  purpofes,  to  the  low  ends  of  felfifh  ambition, 
avarice,  or  perfonal  refent'ment.  And  from  thefe  ill  confequences 
we  may  collect  the  prudent  forefight  of  our  antient  lawgivers, 
who  fuffered  neither  the  property  nor  the  punifhment  of  the  fub- 
ject  to  be  determined  by  the  opinion  of  any  one  or  two  men  ; 
and  we  may  alfo  obferve  the  neceffity  of  not  deviating  any  far- 
ther from  our  antient  constitution,  by  ordaining  new  penalties 
to  be  inflicted  upon  fummary  convictions. 

The  procefs  of  thefe  fummary  convictions,  it  mufl  be  owned, 
h  extremely  fpeedy.  Though  the  courts  of  common  law  have 
thrown  in  one  check  upon  them,  by  making  it  neceffary  to  fum- 
mon  the  party  accufed  before  he  is  condemned.    This  is  now 
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held  to  be  an  indifpenfible  requilitfcc :  though  the  juftices  long 
ftruggled  the  point ;  forgetting  that  rule  of  natural  reafon  ex- 
preffed  by  Seneca, 


£>uiflatuit  aliquid,  parte  inaudita  altera, 
Aequom  licet  ft  atuerit,  baud  aequusfuit" 


A  rule,  to  which  all  municipal  laws,  that  are  founded  on  the 
principles  of  juftice,  have  ftrictly  conformed  :  the  Roman  law 
requiring  a  citation  at  the  leaft ;  and  our  own  common  law  never 
fuffering  any  fact  (either  civil  or  criminal)  to  be  tried,  till  it  has 
previoufly  compelled  an  appearance  by  the  party  concerned.  Af- 
ter this  fummons,  the  magiftrate,  in  fummary  proceedings,  may 
go  on  to  examine  one  or  more  witneffes,  as  the  ftatute  may  re- 
quire, upon  oath  ;  and  then  make  his  conviction  of  the  offender, 
in  writing:  upon  which  he  ufually  iffues  his  warrant,  either  to 
apprehend  the  offender,  in  cafe  corporal  punimment  is  to  be  in- 
flicted on  him  ;  or  elfe  to  levy  the  penalty  incurred,  by  diftrefs 
and  fale  of  his  goods.  This  is,  in  general,  the  method  of  fum- 
mary proceedings  before  a  juftice  or  juftices  of  the  peace:  but 
for  particulars  we  muft  have  recourfe  to  the  feveral  ftatutes, 
which  create  the  offence,  or  inflict  the  punifhment ;  and  which 
ufually  chalk  out  the  method  by  which  offenders  are  to  be  con- 
victed. Otherwife  they  fall  of  courfe  under  the  general  rule, 
and  can  only  be  convicted  by  indictment  or  information  at  the 
common  law. 

III.  To  this  head,  of  fummary  proceedings,  may  alfo  be 
properly  referred  the  method,  immemorially  ufed  by  the  fuperior 
courts  of  juftice,  of  punifhing  contempts  by  attachment,  and  the 
fubfequent   proceedings  thereon. 

The  contempts,  that  are  thus  punifhed,  are  either  direfl, 
which  openly  infult  or  refift  the  powers  of  the  courts,  or  the 
perfons  of  the  judges  who  prefide  there  j  or  elfe  ^XQConfequential, 
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which  (without  fuch  grofs  infolence  or  direct  oppofilion)  plainly 
tend  to  create  an  univerfal  difregard   of  their  authority.     The 
principal   inltances,  of    either  fort,    that  have    been    ufuallyJ 
puniflied   by    attachment,  are  chiefly  of  the  following  kinds. 
1.  Thofe  committed  by  inferior  judges  and   magiftrates  :  by 
ruling  unjuitly,   oppreffively,  or   irregularly,    in   adminiftring 
thole  portions  of  jultice  which  are  intrufted  to  their  diftribu- 
tion  ;  or  by  difobeying   the  king's  writs  iffuing  out  of  the  fu- 
perior  courts,  by  proceeding  in  a  caufe  after  it  is  put  a  flop  to 
or  removed  by  writ  of  prohibition,  certiorari,  error,  fuperfedeas, 
and  the  like.     For,  as  the  king's  fuperior   courts  (and  efpecialiy 
the  court  of  king's  bench)  have  a  general  fupcr-intendance  over 
all  inferior  jurifdiclions,  any  corrupt  or  iniquitous  practices  of 
fubordinate  judges   are  contempts  of  that  fuper-intending  au- 
thority, whofe  duty  it  is    to  keep  them  within  the  bounds  of 
juitice.     2.  Thofe  committed  by  fheriffs,  bailiffs,  gaolers,  and 
other  officers  of  the  court:  by   abufing  the  procefs  of  the  law, 
or  deceiving  the  parties,  by  any  acts  of  oppreflion,  extortion, 
colluiive  behaviour,  or    culpable    neglect    of  duty.      3.  Thofe 
committed  by  attorneys  and  folicitors,  who  are  alfo  officers  of 
the  respective  courts  :  by  grofs  inftances   of  fraud  and  corrup- 
tion, injuftice  to  their  clients,  or  other  difhoneft  practice.     For 
the  mal-practice  of  the  officers  reflects  fome  dishonour  on  their 
employers:  and,  if  frequent  or  unpunished,  creates  among  the 
people  a  difguft  againft  the  courts  themfelves.     4.  Thofe  com- 
mitted by  jurymen,  in  collateral  matters  relating  to  the  difcharge 
of  their  office :  fuch  as  making  default,  when  fummoned  ;  re- 
futing tobefworn,  or  to  give  any  verdict ;  eating  or  drinking 
without  the  leave  of  the  court,  and  efpecialiy  at  the  coft  of 
cither  party ;  and  other  mifbehaviours  or  irregularities  of  a  fi- 
milar  kind  :  but  not  in  the  mere  exercife  of  their  judicial  ca- 
pacities, as  by  giving  a  falfe  or  erroneous  verdict.      5.  Thofe 
committed  by  witneffes :  by  making   default  when  fummoned, 
refuting  to  be  fworn  or  examined,  or  prevaricating  in  their  evi- 
dence when  fworn.     6.  Thofe  committed  by  parties  to  any  fuit 
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or  proceeding  before  the  court:  as  by  difobedience  to  any  rule 
or  order,  made  in  the  progrefsofa  caufe  ;  by  non-payment  of 
coils  awarded  by  the  court  upon  a  motion :  or  by  non-obfer- 
vance  of  awards  duly  made  by  arbitrators  or  umpires,  after 
having  entered  into  a  rule  for  fubmitting  to  fuch  determination0. 
7.  Thofe  committed  by  any  other  perfons,  under  the  degree  of 
a  peer:  and  even  by  peers  themfelves,  when  enormous  and  ac- 
companied with  violence,  fuch  as  forcible  refcous  and  the  likef ; 
or  when  they  import  a  difobedience  to  the  king's  great  prero- 
gative writs,  of  prohibition,  habeas  corpus*,  and  the  reft.  Some 
of  thefe  contempts  may  arife  in  the  face  of  the  court ;  as  by 
rude  and  contumelious  behaviour ;  by  obftinacy,  per&erfenefs, 
or  prevarication ;  by  breach  of  the  peace,  or  any  wilful  diftur- 
bance  whatever  ;  others  in  the  abfence  of  the  party  ;  as  by  dif- 
obeying  or  treating  with  difrefpect  the  king's  writ,  or  the  rules 
or  procefs  of  the  court ;  by  perverting  fuch  writ  or  procefs  to 
the  purpofes  of  private  malice,  extortion,  or  injuftice  ;  by 
fpeaking  or  writing  contemptuouily  of  the  court,  or  judges, 
acting  in  their  judicial  capacity  ;  by  printing  falfe  accounts  (or 
even  true  ones  without  proper  permiffion)  of  caufes  then  de- 
pending in  judgment ;  and  by  anything  in  fhort  that  demon- 
ilrates.a  grofs  want  of  that  regard  and  refpect,  which  when 
once  courts  of  juftice  are  deprived  of,  their  authority  (fo  ne- 
ceflary  for  the  good  order  of  the  kingdom)  is  intirely  loft 
among  the  people. 

The  procefs  of  attachment,  for  thefe  and  the  like  contempts, 
muft  neceffarily  be  as  antient  as  the  laws  themfelves.  For  laws, 
without  a  competent  authority  to  fecure  their  adminiftration 
from  difobedience  and  contempt,  would  be  vain  and  nugatoiy. 
A  power  therefore  in  the  fupreme  courts  of  juftice  to  fupprefs 
fuch  contempts,  by  an  immediate  attachment  of  the  offender, 
refults  from  the  firft  principles  of  judicial  eftablifhments,  and 
mtift  be  an  infeparable  attendant  upon  every  fuperior  tribunal. 
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Accordingly  we  find  it  actually  cxcrcifed,  as  early  as  the  annals 
of  our  law  extend.  And,  though  a  very  learned  author h  feems 
inclinable  to  derive  this  procefs  from  the  ftatute  of  Weftm.  2. 
13  Edw.  I.  c.  39.  (which  ordains,  that  in  cafe  the  procefs  of  the 
king's  courts  be  refifted  by  the  power  of  any  great  man,  the 
ftieriff  mail  chaftife  the  refifters  by  imprifonment,  "  a  qua  non 
"  deliberentur  fine  fpeciali  praecepto  dom'in'i  regis :"  and  if  the 
fheriffhimfelf  be  refifted,  he  (hall  certify  to  the  court  the  names 
of  the  principal  offenders,  their  aiders,  confenters,  commanders, 
and  favourers,  and  by  a  fpecial  writ  judicial  they  fhall  be  at- 
tached by  their  bodies  to  appear  before  the  court,  and  if  they 
be  convicted  thereof  they  mall  be  punifhed  at  the  king's  plea- 
fure,  without  any  interfering  by  any  other  perfon  wha.tfoever) 
yet  he  afterwards  more  juftly  concludes,  that  it  is  a  part  of  the 
law  of  the  land;  and,  as  fucli,  is  confirmed  by  the  ftatute  of 
magna  carta. 

I  f  the  contempt  be  committed  in  the  face  of  the  court,  the 
offender  may  be  inflantly  apprehended  and  imprifoned,  at  the 
difcretion  of  the  judges,  without  any  farther  proof  or  examina- 
tion. But  in  matters  that  arife  at  a  diftance,  and  of  which  the 
court  cannot  have  fo  perfect  aknowlege,  unlefs  by  the  confeilion 
of  the  party  or  the  teftimony  of  others,  if  the  judges  upon  af- 
fidavit fee  fufficient  ground  to  fufpect  that  a  contempt  has  been 
committed,  they  either  make  a  rule  on  the  fufpected  party  to 
fhew  caufe  why  an  attachment  mould  not  iiTue  againft  him  ' ;  or, 
in  very  flagrant  inftances  of  contempt,  the  attachment  iimes  in 
the  firft  inftance  k ;  as  it  alfo  does,  if  no  fufficient  caufe  be  fhewn 
to  difcharge,  and  thereupon  the  court  confirms  and  makes  abfo- 
lute,  the  original  rule.  This  procefs  of  attachment  is  merely 
intended  to  bring  the  party  into  court:  and,  when  there,  he 
muil  either  ftand  committed,  or  put  in  bail,  in  order  to  anfwer 
upon  oath  to  fuch  interrogatories  as  fhall  be  adminiftred  to  him* 
for  the  better  information  of  the  court  with  refpeel;  to  the  cir- 
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cumftances  of  the  contempt.  Thefe  interrogatories  are  in  the  na- 
ture of  a  charge  or  accufation,  and  muft  by  the  courfe  of  the 
court  be  exhibited  within  the  firft  four  days  ' :  and,  if  any  of 
the  interrogatories  is  improper,  the  defendant  may  refufe  to  an- 
fwer  it,  and  move  the  court  to  have  it  ftruck  out  m.  If  the  party 
can  clear  himfelf  upon  oath,  he  is  difcharged  ;  but,  if  perjured, 
may  be  profecuted  for  the  perjury  n.  If  he  confeffes  the  contempt, 
the  court  will  proceed  to  correct  him  by  fine,  or  imprifon- 
ment,  or  both,  and  fometimes  by  a  corporal  or  infamous  pu- 
nifhment  °.  If  the  contempt  be  of  fuch  a  nature,  that,  when 
the  fact  is  once  acknowleged,  the  court  can  receive  no  farther 
information  by  interrogatories  than  it  is  already  pofT'eifed  of, 
(as  in  the  cafe  of  a  refcous p)  the  defendant  may  be  admitted  to 
make  fuch  iimple  acknowledgement,  and  receive  his  judgment, 
without  anfwering  to  any  interrogatories :  but  if  he  wilfully  and 
obftinately  refufes  to  anfwer,  or  anfwers  in  an  evafive  manner, 
he  is  then  clearly  guilty  of  a  high  and  repeated  contempt,  to 
be  punifhed  at  the  difcretion  of  the  court. 

It  cannot  have  efcaped  the  attention  of  the  reader  that  this 
method,  of  making  the  defendant  anfwer  upon  oath  to  a  cri- 
minal charge,  is  not  agreeable  to  the  genius  of  the  common 
law  in  any  other  inftance  q ;  and  feems  indeed  to  have  been 
derived  to  the  courts  of  king's  bench  and  common  pleas  through 
the  medium  of  the  courts  of  equity.  For  the  whole  procefs 
of  the  courts  of  equity,  in  the  feveral  ftages  of  a  caufe,  and 
finally  to  enforce  their  decrees,  was,  till  the  introduction  of 
fequeilrations,  in  the  nature  of  a  procefs  of  contempt ;  acting 
only  in  perfonam  and  not  in  rem.  And  there,  after  the  party 
in  contempt  has  anfwered  the  interrogatories,  fuch  his  anfwer 
may  be  contradicted  and  difproved  by  affidavits  of  the  adverfe 
party  :  whereas  in  the  courts  of  law,  the  admiflion  of  the  party 
to  purge  himfelf  by  oath   is  more  favourable  to  his  liberty, 

though 

1  C  Mod.  73.  X  o  Cro.  Car.  145. 

m  Stia.  444.  P  The  king  v.  Elkins.  M.  8  Geo,  III.  B,  R. 

n  6  Mod.  73,  q  See  Vol,  III.  pag.  100,  101. 
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though  perhaps  not  lefs  dangerous  to  his  confcience  ;  for,  if  he 
clears  himfelf  by  his  anfwers,  the  complaint  is  totally  difmiffed. 
And,  with  regard  to  this  fingular  mode  of  trial,  thus  admitted 
in  this  one  particular  inftance,  I  mall  only  for  the  prefent  ob- 
ferve ;  that  as  the  procefs  by  attachment  in  general  appears  to 
be  extremly  antient r,  and  has  fince  the  reftoration  been  con- 
firmed by  an  exprefs  act  of  parliament  %  fo  the  method  of  ex- 
amining the  delinquent  himfelf  upon  oath,  with  regard  to  the 
contempt  alleged,  is  at  lead  of  as  high  antiquity1,  and  by  long 
and  immemorial  ufage  is  now  become  the  law  of  the  land. 

r  Ycarb.  i:  Edw.  IV.  i<>.  t  M.  s  Edw.  IV.  rot.  75.  cited  in  Raft, 

s  Stat.  13  Car,  II.  ft.  z.  c.  *.  §.  4.  Ent.  z<53.  pi.  5. 
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Chapter  the  twenty    first. 
Of     ARRESTS. 


WE  are  now  to  consider  the  regular  and  ordinary  method 
of  proceeding  in  the  courts  of  criminal  jurifdiction; 
which  may  be  diftributed  under  twelve  general  heads,  following 
each  other  in  a  progreilive  order:  viz.  i.  Arreft  ;  2.  Commit- 
ment, and  bail ;  3.  Profecution  ;  4  Procefs ;  5.  Arraignment, 
and  it's  incidents  ;  6.  Plea,  and  iflue  ;  7  Trial,  and  conviction  ; 
8.  Clergy  ;  9.  Judgment,  and  it's  confequences  ;  10.  Reverfal 
of  judgment;  n.  Reprieve,  or  pardon;  12.  Execution;  all 
which  will  be  difcuffed  in  the  fubfequent  part  of  this  book. 

First  then,  of  an  arreft :  which  is  the  apprehending  or  re- 
training of  oness  perfon,  in  order  to  be  forthcoming  to  anfwer 
an  alleged  or  fufpected  crime.  To  this  arreft  all  perfons  whatfo- 
ever  are,  without  diftinction,  equally  liable  to  all  criminal  cafes : 
but  no  man  is  to  be  arretted,  unlefs  charged  with  fuch  a  crime, 
as  will  at  leaft  juftify  holding  him  to  bail,  when  taken.  And, 
in  general,  an  arreft  may  be  made  four  ways  :  1.  By  warrant: 
2.  By  an  officer  without  warrant :  3.  By  a  private  perfon  alfo 
without  warrant:  4.  By  an  hue  and  cry. 

I.    A   WARKA  NT 
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1.  A  warrant  maybe  granted  in  extraordinary  cafes  by 
the  privy  council,  or  fecretaries  of  ftate3;  but  ordinarily  by  jus- 
tices of  the  peace.     This  they  may  do  in  any  cafes  where  they 
have  a  jurisdiction  over  the  offence;  in  order  to  compel  the 
perfon  accufed  to  appear  before  themb :  for  it  would  be  abfurd 
to  give  them  power  to  examine  an  offender,  unlefs  they  had 
alfo  a  power  to  compel  him  to  attend,  and  fubmit  to  fuch  exa- 
mination.    And  this  extends  undoubtedly  to  all  treafons,  felo- 
nies, and  breaches  of  the  peace  ;  and  alfo  to  all  fuch  offences 
as  they  have  power  to  punifh  by  itatute.     Sir  Edward  Coke  in- 
deed0 hath  laid  it  down,  that  a  juftice  of  the  peace  cannot  iffue 
a  warrant  to  apprehend  a  felon  upon  bare  fufpicion  ;  no,  not 
even   till  an  indictment  be  actually  found :  and  the  contrary 
practice  is  by  others'1  held  to  be  grounded  rather  upon  conni- 
vance, than  the  exprefs  rule  of  law  ;  though  now  by  longcuf- 
tom    eftablifhed.     A  doctrine,  which  would  in  mod  cafes  give  a 
loofe  to  felons^to  efcape  without  punifhmcnt ;  and  therefore  fir 
Matthew  Hale  hath  combated  it  with  invincible  authority,  and 
ftrength  of   reafon  :  maintaining,     i.  That  a  juftice  of  peace 
hath  power  to  iffue  a  warrant  to  apprehend  a  perfon  accafed  of 
felony,  though  not  yet  indidcde ;  and   2.  That  he  may  alfo  iffue 
a  warrant  to  apprehend  a  perfon  fuJpeElsd  of  felony,    though 
the  original  fufpicion  be  not  in  himfelf,  but  in  the  party  that 
prays  his  warrant;  becaufe  he  is  a  competent  judge  of  the  pro- 
bability offered  to  him  of  fuch  fufpicion.     But  in  both  cafes  it 
is  fitting  to  examine  upon  oath  the  party  requiring  a  warrant, 
as  well  to  afcertain  that  there  is  a  felony  or  other  crime  actually 
committed,  without  which  no  warrant  ihould  be  granted ;  as 
alfo  to  prove  the  caufe  and  probability  of  fufpecting  the  party, 
againft  whom  the  warrant  is  prayed  f.     This  warrant  ought  to 
be  under  the  hand  and  feal  of  the  juftice,  fhould  fet  forth  the 
time  and  place  of  making,  and  the  caufe  for  which  it  is  made, 

"  and 

a  1  Lord  Raym.  65:  J  %  Hawk.  P.  C.  84. 

b  1  Hawk.  P.  C.  84.  e  a  Hal.  P.  C.  10S. 

c  4  Lift.  17$.  f  Qid.  no. 
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and  fhould  be  directed  to  the  conftable,  or  other  peace  officer, 
requiring  him  to  bring  the  party  either  generally  before  anyju£- 
tice  of  the  peace  for  the  county,  or  only  before  the  juftice  who 
granted  it;  the  warrant  in  the  latter  cafe  being,  called  -kfpecial 
warrant s.  A  general  warrant  to  apprehend  all  perfons  fufpeefced, 
without  naming  or  particularly  defcribing  any  perfon  in  fpecial, 
is  illegal  and  void  for  it's  uncertainty11 ;  for  it  is  the  duty  of 
the  magiftrate,  and  ought  not  to  be  left  to  the  officer,  to  judge 
of  the  ground  of  fufpicion.  And  a  warrant  to  apprehend  all 
perfons,  guilty  of  a  crime  therein  fpeciiied,  is  no  legal  warrant : 
for  the  point,  upon  which  it's  authority  refts,  is  a  fad  to  be  de- 
cided on  a  fubfequent  trial ;  namely,  whether  the  perfon  ap- 
prehended thereupon  be  really  guilty  or  not.  It  is  therefore  in 
fact  no  warrant  at  all :  for  it  will  not  juftify  the  officer  who 
acts  under  it ! ;  whereas  a  warrant,  properly  penned,  (even 
though  the  magiftrate  who  iffues  it  fhould  exceed  hisjurifdiefci- 
on)  will,  by  ftatute  24  Geo.  II.  c.  44.  at  all  events  indemnify 
the  officer,  who  executes  the  fame  minifterially.  And,  when 
a  warrant  is  received  by  the  officer,  he  is  bound  to  execute  it, 
fofar  as  the  jurifdietion  of  the  magiftrate  and  himfelf  extends. 
A  warrant  from  the  chief,  or  other,  juftice  of  the  court  of  king's 
bench  extends  all  over  the  kingdom  :  and  is  tefte'd,  or  dated, 
England  y  not  Oxfordshire,  Berks,  or  other  particular  county. 
But  the  warrant  of  a  juftice  of  the  peace  in  one  county,  as 
Yorkfliire,  muft  be  backed,  that  is,  figned  by  a  juftice  of  the 

peace 


g  2.  Hawk.  P.  C.  8j. 

h   i   Hal.  P.  C.  580.    a  Hawk.  P.  C.    8a. 

i  A  practice  had  obtained  in  the  fecreta- 
ries  office  erer  fince  the  reftoration,  ground- 
ed on  fome  claufes  in  the  acts  for  regulating 
the  prefs,  of  ifluing  general  warrants  to  take 
up  (without  naming  any  perfon  in  particu- 
lar) the  authors,  pi  inters  and  publifhers  of 
fuch  obfeene  or  feditious  libels,  as  were  par- 
ticularly fpecified  in  the  warrant.  When 
thofe  a<fts  expired  in  1694,  the  fame  practice 
was    inadvertently  continued,  in  every  reign 


and  under  every  adminiitration,  except  the 
four  laft  years  of  queen  Anne,  down  to  the 
year  1763  :  when  fuch  a  warrant  being  iimed 
to  apprehend  the  authors,  printers  and  pub- 
lifhers  of  a  certain  feditious  libel,  it's  vali- 
dity was  difputed  ;  and  the  warrant  was  ad- 
judged by  the  whole  court  of  king's  bench 
to  be  void,  in  the  cafe  of  Money  v.  Leach. 
Trin.  5  Geo.  III.  B.  R.  After  which  the 
ifitiing  of  fuch  general  warrants  was  de- 
clared illegal  by  a  vote  of  the  houfe  of 
commons.     (Com.  Journ.  2*  Apr.  1766.  ) 
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peace  in  another,  as  Middlefex,  before  it  can  be  executed  there. 
Formerly,  regularly  fpeaking,  there  ought  to  have  been  a  frefh 
warrant  in  every  frefh  county ;  but  the  practice  of  backing 
warrants  had  long  prevailed  without  law,  and  was  at  laft  autho- 
rized by  ftatutes  23  Geo.  II.  c.  26.  and  24  Geo.  II.  c.55. 

2.  Arrests  by  officers,  without  warrant,  may  be  executed, 
1.  By  a  juftice  of  the  peace;  who  may  himfelf  apprehend,  or 
caufe  to  be  apprehended,  by  word  only,  any  perfon  committing 
a  felony  or  breach  of  the  peace  in  his  prefencek.  2.  The  fherifr, 
and  3.  The  coroner,  may  apprehend  any  felon  within  the  county 
without  warrant.  4.  The  conftable,  of  whofe  office  we  for- 
merly fpoke  ',  hath  great  original  and  inherent  authority  with 
regard  to  arrefts.  He  may,  without  warrant,  arreft  any  one  for 
a  breach  of  the  peace,  and  carry  him  before  a  juftice  of  the 
peace.  And,  in  cafe  of  felony  actually  committed,  or  a  dan- 
gerous wounding  whereby  felony  is  like  to  enfue,  he  may  upon 
probable  fufpicion  arreft  the  felon  ;  and  for  that  purpofe  is  au- 
thorized (as  upon  a  juftice's  warrant)  to  break  open  doors,  and 
even  to  kill  the  felon  if  he  cannot  otherwife  be  taken  ;  and,  if 
he  or  his  afliftants  be  killed  in  attempting  fuch  arreft,  it  is  mur- 
der in  all  concerned  m.  5.  Watchmen,  either  thofe  appointed 
by  the  ftatute  of  Winchefter,  13  Edw.  I.  c.  4.  to  keep  watch 
and  ward  in  all  towns  from  funfetting  to  funrifing,  or  fuch  as 
are  mere  afliftants  to  the  conftable,  may  virtute  officii  arreft.  all 
offenders,  and  particularly  nightwalkers,  and  commit  them  to 
cuitody  till  the  morning11. 

3.  An  y  private  perfon  (and  a  fortiori  a  peace  officer)  that  is 
prefent  when  any  felony  is  committed,  is  bound  by  the  law  to 
arreft  the  felon  ;  on  pain  of  fine  and  imprifonment,  if  he  efcapes 
through  the  negligence  of  the  ftanders  by0.  And  they  may  juftify 
breaking  open  doors  upon  following  fuch  felon  ;  and  if  they  kill 

Vol.  IV.  N  n  him, 

k  1  Hal.  P.  C.  86.  n  Hid.  98. 

1  See  Vol.  I.  pag.  355.  o  z  Hawk.  T.  C.  74. 

m  *  Hal.  P.  C.  88—9(5. 
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bim%  provided  he  cannot  be  otherwife  taken,  it  is  jullifiable  ; 
though  if  they  are  killed  in  endeavouring  to  make  fuch  arreft,  it  is 
murderp.  Upon  probable  fufpicion  alfo  a  private perfon  may  arreft 
the  felon,  or  other  perfon  fo  fufpected",  but  he  cannot  juitify 
breaking  open  doors  to  do  it ;  and  if  either  party  kill  the  other 
in  the  attempt,  it  is  manflaughter,  and  no  morer.  It  is  no  more, 
becaufe  there  is  no  malicious  deftorn  to  kill :  but  it  amounts  to 

o 

fo  much,  becaufe  it  would  be  of  moft  pernicious  confluence, 
if,  under  pretence  of  fufpecling  felony,  any  private  perfon  might 
break  open  a  houfe,  or  kill  another  ;  and  alfo  becaufe  fuch  arreft 
upon  fufpicion  is  barely  permitted  by  the  law,  and  not  enjoined, 
as  in  the  cafe  of  thofe  who  are  prefent  when  a  felony  is  com- 
mitted. 

4.  There  is  yet  another  fpecies  of  arreft,  wherein  both  of- 
ficers and  private  men  are  concerned,  and  that  is  upon  an  hue 
and  cry  raifed  upon  a  felony  committed.  An  hue  (from  huer, 
to  fhout)  and  cry,  hutefmm  et  clamor,  is  the  old  common  law 
procefs  of  purfuing,  with  horn  and  with  voice,  all  felons,  and 
fuch  as  have  dangeroufly  wounded  another5.  It  is  alfo  men- 
tioned by  ftatute  Weftm.  1.  3  Edw.  I.  c.  9,  and  4  Edw.  l.de 
officio  coronatoris.  But  the  principal  ftatute,  relative  to  this 
matter,  is  that  of  Winchefter,  13  Edw.  I.e.  1  &  4.  which 
directs,  that  from  thenceforth  eveiy  country  fhall  be  fo  well 
kept,  that,  immediately  upon  robberies  and  felonies  committed, 
frefh  fuit  fhall  be  made  from  town  to  town,  and  from  county 
to  county  5  and  that  hue  and  cry  fhall  be  railed  upon  the  felons, 
and  they  that  keep  the  town  fhall  follow  with  hue  and  cry, 
with  all  the  town  and  the  towns  near ;  and  fo  hue  and  cry  fhall 
be  made  from  town  to  town,  until  they  be  taken  and  delivered 
to  the  fherifF.  And,  that  fuch  hue  and  cry  may  more  effec- 
tually be  made,  the  hundred  is  bound  by  the  fame  ftatute,  c.  3. 
to,anfwer  for  all  robberies  therein  committed,  unlcfs  they  take 
the  felon  5  which  is  the  foundation  of  an  action  againft  the 

hun- 

p  z  Hal.  P.  C.  77.  s  Brafton   /,  3,  tr.   s.  c.  1,  §.    1.  Mirr. 

q  Stat.  30.  Geo.  II.   c.  14.  c.  2,,  §,  6. 

r  1  Hal.  P.  C.8a,  83. 
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hundred c,  in  cafe  of  any  lofs  by  robbery.  By  ftatute  27  Eliz. 
c.  13.  no  hue  and  cry  is  fufficient,  unlefs  made  with  both 
horfemen  and  footmen.  And  by  ftatute  8  Geo.  II.  c.  16.  the 
conftable  or  like  officer  refufing  or  neglecting  to  make  hue  and 
cry, forfeits  <;  /:  and  the  whole  vill  or  diftrict  is  ftill  in  ftriet- 
nefs  liable  to  be  amerced,  according  to  the  law  of  Alfred,  if 
any  felony  be  committed  therein  and  the  felon  efcapes.  An  in- 
ftttution  which  hath  long  prevailed  in  many  of  the  eaftern 
countries,  and  hath  in  part  been  introduced  even  into  the  Mogul 
empire,  about  the  beginning  of  the  laft  century  ;  which  is  faid 
to  have  effectually  delivered  that  vaft  territory  from  the  plague 
of  robbers,  by  making  in  fome  places  the  villages,  in  others 
the  officers  of  juftice,  refponfible  for  all  the  robberies  commit- 
ted within  their  refpective  diftricts  u.  Hue  and  cry  vv  may  be 
raifed  either  by  precept  of  a  juftice  or  the  peace,  or  by  a  peace 
officer,  or  by  any  private  man  that  knows  of  a  felony.  The 
party  railing  it  muft  acquaint  the  conftable  of  the  vill  with  all 
the  circumftances  which  he  knows  of  the  felony,  and  the  per- 
fon  of  the  felon  ;  and  thereupon  the  conftable  is  to  fearch  his 
own  town,  and  raifeall  the  neighouring  vills,  and  make  pur- 
fuit  with  horfe  and  foot  :  and  in  the  profecution  of  fuch  hue 
and  cry,  the  cor>ftable  and  his  attendants  have  the  fame  powers, 
protection,  and  indemnification,  as  if  acting  under  the  warrant 
of  a  juftice  of  the  peace.  But  if  a  man  wantonly  or  malicioufly 
raifes  a  hue  and  cry,  without  caufe,  he  fhali  be  feverely  punifhed 
as  a  difturber  of  the  public  peace  x. 

I  n  order  to  encourage  farther  the  apprehending  of  certain 
felons,  rewards  and  immunities  are  bellowed  on  fuch  as  bring 
them  to  juftice,  by  divers  acts  of  parliament.  The  ftatute 
4&5W.  &  M.  c.  8.  enacts,  that  fuch  as  apprehend  a  high- 
wayman, an4  profecute  him  to  conviction,  ihall  receive  a  re- 
ward of  40  /.  from  the  public  ;    to  be  paid  to  them  (or,  if  killed 

N  n  2  lr. 

t  See  Vol.  Ill  pa£.  i(5o.  w  %  Ha].  P.  C.  ioo 104, 

u  Mod.  Un,  Kift.  vi.  383.  vii.  156.  x  1  H.iwk.  V.  C.  75. 
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in  the  endeavour  to  take  him,  their  executors)  by  the  fheriff 
of  the  county:  to  which  the  ftatute  8  Geo.  II.  c.  16.  fuper- 
adds  10  /.  to  be  paid  by  the  hundred  indemnified  by  fuch  taking. 
By  ftatute  10  &  11  W.  III.  c.  23.  any  perfon  apprehending  and 
profecuting  to  conviction  a  felon  guilty  of  burglary  or  private 
larciny  to  the  value  of  5  s.  from  any  (hop,  warehoufe,  coach- 
houfe,  or  ftable,  fhall  be  exculed  from  all  parifh  offices.  And 
by  ftatute  5  Ann.  c.  31,  any  perfon  fo  apprehending  and  profe- 
cuting a  burglar,  or  felonious  houfebreaker,  (or,  if  killed  in 
the  attempt,  his  executors)  fhall  be  entitled  to  a  reward  of  40  L 
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Chapter    the    twenty  second. 


Of    COMMITMENT  and  BAIL. 


WHEN  a  delinquent  is  arretted  by  any  of  the  means 
mentioned  in  the  preceding  chapter,  he  ought  regularly 
to  be  carried  before  a  juftice  of  the  peace.  And  how  he  is  there 
to  be  treated,  I  fhall  next  fhe\v,   under  the  fecond  head,  of 

commitment  and  bail. 

The  juftice  before  whom  fuch  prifoner  is  brought,  is  bound 
immediately  to  examine  the  circumftances  of  the  crime  alleged  : 
and  to  this  end  by  ftatute  2^3  Ph.  &  M.  c.  10.  he  is  to  take 
in  writing  the  examination  of  fuch  prifoner,  and  the  information 
of  thofe  who  bring  him:  which,  Mr.  Lambard  obferves  a,  was 
the  firft  warrant  given  for  the  examination  of  a  felon  in  the 
Englifh  law.  For,  at  the  common  law,  nemo  tenebatur  frodere 
feipfum  ;  and  his  fault  was  not  to  be  wrung  out  of  himfelf,  but 
rather  to  be  difcovered  by  other  means,  and  other  men.  If  upon 
this  enquiry  it  manifeftly  appears,  either  that  no  fuch  crime  was 
committed,  or  that  the  fufpicion  entertained  of  the  prifoner  was 
wholly  groundlefs,  in  fuch  cafes  only  it  is  lawful  totally  to  dis- 
charge him.  Otherwife  he  muft  either  becommitted  to  prifon,  or 
give  bail  j  that  is,  put  in  fecurities  for  his  appearance,  to  anfwer 

the 

a  Eirenarch.  b.  j.  c.  7. 
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the  charge  againfl  him.     This  commitment  therefore  being  only 
for  fafe  cuftody,  wherever  bail  will  anfwer  the  fame  intention, 
it  ought  to  be  taken ;  as  in  mod:  of  the  inferior  crimes  :  but  in 
felonies,  and  other  offences  of  a  capital  nature,    no  bail  can  be  a 
fecurity  equivalent  to  the  actual  cuftody  of  the  perfon.     For 
what  is  there  that  a  man  may  not  be  induced  to  forfeit,  to  fave 
his  own  life?    and  what   fatisfaction  or  indemnity  is  it  to  the 
public,  to  feize  the  effects  of  them  who  have  bailed  a  murderer, 
if  the  murderer  himfelf  be  fuffered  to  efcape  with  impunity  ? 
Upon  a  principle  fimilar  to  which,    the  Athenian  magiftrates, 
when  they  took  a  folemn  oath,  never  to  keep  a  citizen  in  bonds 
that  could  give  three  fureties  of  the  fame  quality  with  himfelf, 
did  it  with  an  exception  to  fuch  as  had  embezzled  the  public 
money,  or  been  guilty  of  treafonable  practices  b.  What  the  na- 
ture of  bail  is,  hath  been  fhewn  in  the  preceding  book  c ;  viz, 
a  delivery,   or  bailment,  of  a  perfon  to  his  fureties,  upon  their 
giving  (together  with  himfelf)  fufficient  fecurity  for  his  appear- 
ance :  he  being  fuppofed  to  continue  in  their  friendly  cuftody, 
inftead  of  going  to  goal.     In  civil  cafes  we  have  feen  that  every 
defendant  is  bailable  ;    but  in  criminal  matters  it  is  otherwife. 
Let  us  therefore  enquire,  in  what  cafes  the  party  acculed  ought, 
or  ought  not,  to  be  admitted  to  bail. 

And,  firft,  to  refufe  or  delay  to  bail  any  perfon  bailable,  is 
an  offence  againft  the  liberty  of  the  fubjecb,  in  any  magiftrate,  by 
the  common  law  d ;  as  well  as  by  the  flatute  Weftm.  i.  3  Edw.  I. 
c.  15.  and  the  habeas  corpus  act,  31  Car.  II.  c.  2.  And  left  the 
intention  of  the  law  mould  be  fruftrated  by  thejuftices  requi- 
ring bail  to  a  greater  amount  than  the  nature  of  the  cafe  de- 
mands, it  is  exprefsly  declared  by  ftatute  1  W.  &  M.  ft.  2.  c.  r. 
that  exceflive  bail  ought  not  to  be  required  :  though  what  bail 
mail  be  called  exceflive,  muft  be  left  to  the  courts,  on  confider- 
ins:  the  circumftances  of  the  cafe,  to  determine.  And  on  the 
other  hand,  if  the  magiftrate  takes  infumcient  bail,  he  is  liable 

to 

h  Pott.  Antkj.  b.  1.  c.  18.  '  d  *  Hawk.  P.  C.  90. 
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to  be  fined,  if  the  criminal  doth  not  appear e.  Bail  may  be  taken 
either  in  court,  or  in  fome  particular  cafes  by  the  fheriff,  coro- 
ner, or  other  magiftrate;  but  moft  ufually  by  thejuftices  of  the 
peace.  Regularly,  in  all  offences  either  againft  the  common  law 
or  act  of  parliament,  that  are  below  felony,  the  offender  ought 
to  be  admitted  to  bail,  unlefs  it  be  prohibited  by  fome  fpecial 
act  of  parliament f.  In  order  therefore  more  precifely  to  afcertain 
what  offences  are  bailable, 

L  e  t  us  next  fee,  who  may  not  be  admitted  to  bail,  or,  what 
offences  are  not  bailable.  And  here  I  fhall  not  coniider  any  one 
of  thole  cafes  in  which  bail  is  oufted  by  ftatute,  from  prifoners 
convided  of  particular  offences  ;  for  then  fuch  imprifonment 
without  bail  is  part  of  their  fentence  and  punifhment.  But, 
where  the  imprifonment  is  only  for  fafe  cuftody  before  the  con- 
viction, and  not  for  punifhment  afterwards,  in  fuch  cafes  bail  is 
oufted  or  taken  away,  wherever  the  offence  is  of  a  very  enor- 
mous nature  :  for  then  the  public  is  entitled  to  demand  nothing 
lefs  than  the  higheft  fecurity  that  can  be  given  ;  viz.  the  body 
of  the  accufed,  in  order  to  enfure  that  juftice  fhall  be  done 
upon  him,  if  guilty.  Such  perfons  therefore,  as  the  author  of 
the  mirror  obferves5,  have  no  other  fureties  but  the  four  walls 
of  theprifon.  By  the  antient  common  law,  before11  andfince1 
the  conqueft,  all  felonies  were  bailable,  till  murder  was  ex- 
cepted by  ftatute  :  fo  that  perfons  might  be  admitted  to  bail  be- 
fore conviction  almoft  in  every  cafe.  But  the  ftatute  Weftm.  i. 
3  Edw.  I.  c.  15.  takes  away  the  power  of  bailing  in  treafon, 
and  in  divers  inftances  of  felony.  The  ftatute  i  &  2  Ph.  &  Mar. 
c.  13.  gives  farther  regulations  in  this  matter:  and  upon  the 
whole  we  may  collect'1,  that  no  juftices  of  the  peace  can  bail, 
1.  Upon  an  accufation  of  treafon:  nor,    2.  Of  murder:  nor, 

3.  In 

c  a  Hawk.  P.  C.  89.  i  In  omnibus  placitis  de  feloniafolet  nccufn- 

f  a  Hal.  P.  C.  117.  >        tits   per  pkgios  dimitti,  practerquam  in  placito 

g  c  2.  §.24.  de  homiadio,  .iwi    ad  terrorem  aliter'Jiatutum 

h  1  Inft.  189.  eft  (Glanv.  /.  14.  c.  1.) 

k  *  Inft.  186.  a  Hal.  P.  C.  lap. 


296 


Public  Book  IV, 


3.  In  cafe  of  manflaughter,  if  the  prifoner  be  clearly  the  flayer, 
and  not  barely  fufpected  to  be  fo  ;  or  if  any  indictment  be  found 
againft  him  :  nor,  4,  Such  as,  being  committed  for  felony,  have 
broken  prifon  ;    becauie  it  not  only  carries  a  prefumption  of 
guilt,  but  is  alfo  fuperadding  one  felony  to  another  :    5.  Perfons 
outlawed :  6.  Such  as  have  abjured   the  realm  :  7.  Approvers, 
pf  whom  we  mail  fpeak  in  a  fubfequent  chapter,  and  perfons  by 
them  accufed  :  8.  Perfons  taken  with  the  mainour,  or  in  the 
fact   of  felony:    9.  Perfons  charged  with  arfon  :   10.  Excom- 
municated perfons,  taken  by  writ  de  excommunicato  capiendo  :  all 
which  are  clearly  not  admiflible  to  bail.    Others  are  of  a  dubious 
nature,  as,  11.  Thieves  openly  defamed  and  known:   12.  Per« 
fons  charged  with  other  felonies,  or  manifeft  and  enormous  of- 
fences, not  being  of  good  fame:  and  13,  Acceflbries  to  felony, 
that  labour  under  the  fame  want  of  reputation.     Thefe  feem  to 
be  in  the  difcretion  of  the  juftices,  whether  bailable  or  not. 
The  laft  clafs  are  fuch  as  ?nuftbc  bailedupon  offering  fufficient 
furety  j  as,   14.  Perfons  of  good  fame,    charged  with  a  bare 
fufpicion  of  manflaughter,  or  other  inferior  homicide  :   15.  Such 
perfons,  being  charged  with  petit  larciny  or  any  felony,  not 
before  fpecified:  or,  16.  With  being  acceifory  to  any   felony. 
Laftly,  it  is  agreed  that  the  court  of  king's  bench  (or  any  judge 
thereof  in  time  of  vacation)  may  bail  for  any  crime  whatibever, 
be  it  treafon1,  murder,  or  any  other  offence,  according  to  the 
circumftances  of  the  cafe.     And  herein  the  wifdom  of  the  law 
is  very  manifeft.     To  allow  bail  to  be  taken  commonly  for  fuch 
enormous  crimes,  would  greatly  tend  to  elude  the  public  juflice: 
and  yet  there  are  cafes,  though  they  rarely  happen,  in  which  it 
would  be  hard  and  unjuft  to  confine  a  man  in  prifon,  though 
accufed  even  of  the  greateft  offence.     The  law  has  therefore 
provided  one   court,  and  only  one,  which  has  a  difcretionary 
power  of  bailing  in   any  cafe  :    except  only,  even  to  this  high 
jurifdiclion,  and  of  courfe  to  all  inferior  ones,  fuch  perfons  as 

are 

1  In  tlie  reign  of  queen   Elizabeth  it   was         a    charge   of  high    treafon,   by    any   of  the 
the  unanimous  opinion  of  the  judges,  that         queen's  privy  council.  (»  Anderi.  ij»8.) 
no  court  could  bail  upon  a  commitment,  for 
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are  committed  by  either  houfe  of  parliament,  fo  long  as  the  fef- 
flon  lafts  j  or  fuch  as  are  committed  for  contempts  by  any  of  the 
king's  fuperior  courts  of  juftice. 

Upon  the  whole,  if  the  offence  be  not  bailable,  or  the  party 
cannot  find  bail,  he  is  to  be  committed  to  the  county  gaol  by 
the  mittimus  of  the  juftice,  or  warrant  under  his  hand  and  feal, 
containing  the  caufe  of  his  commitment ;  there  to  abide  till  de- 
livered by  due  courfe  of  lawm.  But  this  imprifonment,  as  has 
been  faid,  is  only  for  fafe  cuftody,  and  not  for  punifhment : 
therefore,  in  this  dubious  interval  between  the  commitment  and 
trial,  a  prifoner  ought  to  be  ufed  with  the  utmoft  humanity  ; 
and  neither  be  loaded  with  needlefs  fetters,  or  fubje&ed  to  other 
hardmips  than  fuch  as  are  abfolutely  requifite  for  the  purpofe 
of  confinement  only:  though,  what  are  fo  requifite,  muft  too 
often  be  left  to  the  difcretion  of  the  gaolers ;  who  are  frequently 
a  mercilefs  race  of  men,  and,  by  being  converfant  in  fcenes  o£ 
mifery,  fteeled  againft  any  tender  fenfation.  Yet  the  law  will 
not  juftify  them  in  fettering  a  prifoner,  unlefs  where  he  is  un- 
ruly, or  has  attempted  an  efcape11 :  this  being  the  humane  lan- 
guage of  our  ancient  lawgivers0,  "  cuftodes  penamfibi  commijjo- 
"  rum  non  augearit,  nee  eos  t  or  que  ant ;  fed  e?nni  faevitia  remot(f% 
"  pietateque  adhibit la,  judicia  debite  exequanttir" 

m  a  Hal.  P.  C.  iza.  o  Flet.V.  t,  c.  *(?, 

n  a  Inft.  381.     3  Inft.  34. 
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Chapter   the   twenty    thir  d. 
Of  the  several  MODES  of  PROSECUTION. 


*  I  *  H  E  next  ftep  towards  the  punifhment  of  offenders  is  their 
j[  profecution,  or  the  manner  of  their  formal  accufation. 
And  this  is  either  upon  a  previous  finding  of  the  fact  by  an  in- 
queft  or  grand  jury  ;  or  without  iuch  previous  finding.  The 
former  way  is  either  by prefent ment,  or  indictments 

I.  A  prefentment,  generally  taken,  is  a  very  comprehenfive 
term  ;  including  not  only  prefentments  properly  fo  called,  but 
alfo  inquifitions  of  office,  and  indictments  by  a  grand  jury.  A 
prefentment,  properly  fpeaking,  is  the  notice  taken  by  a  grand 
jury  of  any  offence  from  their  own  knowlege  or  obfervation5, 
without  any  bill  of  indictment  laid  before  them  at  the  fuit  of 
the  king.  As,  the  prefentment  of  a  nufance,  a  libel,  and  the 
like  ;  upon  which  the  officer  of  the  court  muft  afterwards  frame 
an  indictment,  before  the  party  prefented  as  the  author  can  be 
put  to  anfwcr  it.  An  inquifitiun  of  office  is  the  act  of  a  jury, 
fummoned  by  the  proper  officer  to  enquire  of  matters  relating 
to  the  crown,  upon  evidence  laid  before  them.  Some  of  thefe 
are  in  themfelves  convictions,  and  cannot  afterwards  be  traverfed 
or  denied  ;  and  therefore  the  inqueft,  or  jury,  ought  to  hear  all 

that 

a  Lamb,  Effenarch,  I.  4.  c,  5, 
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that  can  be  alleged  on  both  fides.  Of  this  nature  are  all  inqui- 
fitions  of  felo  defe  ;  of  flight  in  perfons  accufed  of  felony  ;  of 
deodands,  and  the  like  ;  and  prefentments  of  petty  offences  in 
the  fherifPs  tourn  or  court-leet,  whereupon  the  prefiding  officer 
may  fet  a  fine.  Orher  inquifitions  may  be  afterwards  traverfed 
and  examined  ;  as  particularly  the  coroner's  inquifition  of  the 
death  of  a  man,  when  it  finds  any  one  guiity  of  homicide:  for 
in  fuch  cafes  the  offender  fo  prefented  muft  t?e  arraigned  upon 
this  inquifition,  and  may  difpute  the  truth  of  it  :  which  brings 
it  to  a  kind  of  indictment,  the  moft  ufual  and  effectual  means 
of  urofecution,  and  into  which  we  will  therefore  enquire  a 
little  more  minutely. 

II.  A  n  indictment b  is  a  written  accufation  of  one  or  more 
perfons  of  a  crime  or  mifdemefnor,  preferred  to,  and  prefented 
upon  oath  by,  a  grand  jury.  To  this  end  the  fherifFof  every 
county  is  bound  to  return  to  every  feilion  of  the  peace,  and 
every  commifilon  of  oyer  and  terminer,  and  of  general  gaol  de- 
livery, twenty  four  good  and  lawful  men  of  the  county,  fome 
out  of  every  hundred,  to  enquire,  prefent,  do,  and  execute  all 
thofe  things,  which  on  the  part  of  our  lord  the  king  mall  then 
and  there  be  commanded  them  c.  They  ought  to  be  freeholders, 
but  to  what  amount  is  uncertain J :  which  feems  to  be  cajus 
bmijus,  and  as  proper  to  be  fupplied  by  the  legiflature  as  the 
qualifications  of  the  petit  jury;  which  were  formerly  equally 
vague  and  uncertain  but  are  now  fettled  by  feveral  acts  of  par- 
liament. However,  they  are  ufually  gentlemen  of  the  belt  fi- 
gure in  the  county.  As  many  as  appear  upon  this  panel,  are 
fworn  upon  the  grand  jury,  to  the  amount  of  twelve  at  the  leaft, 
and  not  more  than  twenty  three;  that  twelve  may  be  a  majo- 
rity. Which  number,  as  well  as  the  conftitution  itfelf,  we  find 
exactly  defcribed,  fo  early  as  the  laws  of  king  Ethelrede.  "  Exeant 
"  feniores  duodecim  t.bani,  et  prasfeclus  cum  eis,  et  jurent  fuper 
"  fancluarium  quod  eis  inmanus  datur,  quod  nolint  ullum  innocent  em 

O  o  2  «  accufards 

b  Sec  appendix.  §.  i.  d  Ibid.  15;. 

c  1  Hal.  J?.  C.  154.  e  WMfc  1,1.  Angl.  Sax.  117. 


300  Public  Book  IV. 

"  accufare^  nee  aliquant  noxium  celare".  In  the  time  of  king 
Richard  the  firft  (according  to  Hoveden)  the  procefs  of  electing 
the  grand  jury,  ordained  by  that  prince,  was  as  follows:  four 
knights  were  to  be  taken  from  the  county  at  large,  who  chofe 
two  more  out  of  every  hundred  ;  which  two  affociated  to  them- 
felves  ten  other  principal  freemen,  and  thofe  twelve  were  to 
anfwer  concerning  all  particulars  relating  to  their  own  diftriGt, 
This  number  was  probably  found  too  large  and  inconvenient ; 
but  the  traces  of  this  inflitution  ftill  remain,  in  that  fome  of 
the  jury  muft  be  fummoned  out  of  every  hundred.  This  grand 
jury  are  previoufly  inftructed  in  the  articles  of  their  enquiry, 
by  a  charge  from  the  judge  who  prefides  upon  the  bench.  They 
then  withdraw,  to  lit  and  receive  indictments,  which  are  pre- 
ferred to  them  in  the  name  of  the  king,  but  at  the  fuit  of  any 
private  profecutor ;  and  they  are  only  to  hear  evidence  on  be- 
half of  the  profecution  :  for  the  finding  of  an  indictment  is 
only  in  the  nature  of  an  enquiry  or  accufation,  which  is  after- 
wards to  be  tried  and  determined  ;  and  the  grand  jury  are  only 
to  enquire  upon  their  oaths,  whether  there  be  fufficient  caufe 
to  call  upon  the  party  to  anfwer  it.  A  grand  jury  however 
ought  to  be  thoroughly  perfuaded  of  the  truth  of  an  indictment, 
fo  far  as  their  evidence  goes  ;  and  not  to  reft  fatisfied  merely 
with  remote  probabilities :  a  doctrine,  that  might  be  applied  to 
very  oppreffive  purpofes f. 

The  grand  jury  are  fworn  to  enquire,  only  for  the  body  of 
the  county,  pro  corpore  ccmitatus  ;  and  therefore  they  cannot  re- 
gularly enquire  of  a  fact  done  out  of  that  county  for  which  they 
are  fworn,  unlefs  particularly  enabled  by  act  of  parliament.  And 
to  fo  high  a  nicety  was  this  matter  antiently  carried,  that  where 
a  man  was  wounded  in  one  county,  and  died  in  another,  the 
offender  was  at  common  law  indictable  in  neither,  becaufe  no 
complete  act  of  felony  was  done  in  any  one  of  them :  but  by 
flatute  2  &  3  Edw.  VI.  c.  24.  he  is  now  indictable  in  the  county 
where  the  party  died,  And  lo  in  fome  other  cafes :  as  particu- 
larly, 

i  State  Trials.  IV.  183. 
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larly,  where  treafon  is  committed  out  of  the  realm,  it  may  be 
enquired  of  in  any  county  within  the  realm,  as  the  king  fhall 
direct,  in  purfuance  of  ftatutes  26  Hen.  VIII.  c.  1 3.  35  Hen.  VIII. 
c.  2.  and  5  &6  Edw.  VI.  c.  n.  But,  in  general,  all  offences 
muft  be  enquired  into  as  well  as  tried  in  the  county  where  the 
fact  is  committed. 

When  the  grand  jury  have  heard  the  evidence,  if  they  think 
it  a  groundlefs  accufation,  they  ufed  formerly  to  endorfe  on  the 
back  of  the  bill,  ignoramus  •"  or,  we  know  nothing  of  it  j 
intimating,  that  though  the  facts  might  poffibly  be  true,  that 
truth  did  not  appear  to  them  :  but  now,  they  affert  in  Englifh, 
more  abfolutely,  "  not  a  true  bill;"  and  then  the  party  is  dif- 
charged  without  farther  anfwer.  But  a  frefh  bill  may  afterwards 
be  preferred  to  a  fubfequent  grand  jury.  If  they  are  fatisfied 
of  the  truth  of  the  a-ccufation,  they  then  endorfe  upon  it,  "  a 
*'  true  bill;"  antiently,  "  billavera"  The  indictment  is  then 
faid  to  be  found,  and  the  party  ftands  indicted.  But  to  find  a 
bill,  there  muft  at  lcaft  twelve  of  the  jury  agree  :  for  fo  tender 
is  the  law  of  England  of  the  lives  of  the  fubjects,  that  no  man 
can  be  convicted  at  the  fuit  of  the  king  of  any  capital  offence, 
unlefs  by  the  unanimous  voice  of  twenty  four  of  his  equals  and 
neighbours:  that  is,  by  twelve  at  leaft  of  the  grand  jury,  in  the 
firft  place,  affenting  to  the  accufation  ;  and  afterwards,  by  the 
whole  petit  jury,  of  twelve  more,  finding  him  guilty  upon  his 
trial.  But,  if  twelve  of  the  grand  jury  affent,  it  is  a  good  pre- 
ferment, though  fome  of  the  reft  difagree  g.  And  the  indict- 
ment, when  fo  found,  is  publickly  delivered  into  court. 

Indictment  s  muft  have  a  precife  and  fufficient  certainty. 
By  ftatute  1  Hen.  V.  c.  5.  all  indictments  muft  fet  forth  the 
chriftian  name,  firname,  and  addition  of  the  ftate  and  degree, 
myftery,  town,  or  place,  and  the  county  of  the  offender :  and 
all  this  to  identify  his  per/on.  The  time  and  place,  are  alfo  to  be 
afcertained,  by  naming  the  day,  and  townfhip,  in  which  the  fact 
was  committed  :  though  a  miftake  in  thefe  points,  is  in  general 
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not  held  to  be  material,   provided  the  time  be  laid  previous  to 
the  finding  of  the  indictment,  and  the  -place  to  be  within  the 
jurifdiction  of  the  court.     But  fometimes  the  time  maybe  very 
material,  where  there  is  any  limitation  in  point  of  time  afiigned 
for  the  profecution  of  offenders;  as  by  theftatute  7  Will.  III.  c.  3. 
which  enacts,  that  no  profecution  mail  be  had  for  any  of  the  trea- 
fons  or  mifprifions  therein  mentioned  (except  an  affaffmation  de- 
figned  or  attempted  on  theperfon  of  the  king)  unlefs  the  bill  of 
indictment  be  found  within  three  years  after  the  offence  com- 
mitted h :  and,  in  cafe  of  murder,   the  time  of  the  death  mud 
be  laid  within  a  year  and  a  day  after  the  mortal  ftroke  was 
given.     The  offence  itfelf  muft  alfo  be  fet  forth  with  clearnefs 
and  certainty  :  and  in  fome  crimes  particular  words  of  art  muft 
be  ufed,  which  are  fo  appropriated  by  the  law  to  exprefs  the 
precife   idea  which  it  entertains  of  the  offence,  .that  no  other 
words,  however  fynonymous   they   may  feem,  are  capable  of 
doing  it.     Thus,  in  treafon,  the  facts  muft  be  laid  to  be  done, 
"  treafonably,  and  againft  his  allegiance;"  -dnticnily"  proditor'/e 
"  et  contra  ligeantiae  fuae  debitum  :"  elfe  the  indictment  is  void. 
In  indictments  for  murder,  it  is  neceffary  to  fay  that  the  party 
indicted  "murdered,"  not  "  killed"  or"  flew,"  the  other,  which 
till  the  late  ftatute  was  expreffed  in  Latin  by  the  word  "  murdra- 
"  vit '."  In  all  indictments  for  felonies,  the  adverb  "  felonioully, 
"  felonice"  muft  be  ufed  ;  and  for  burglaries  alfo,  "  burglariter," 
or  inEnglifh,  "  burglarioufly :"    and  all  thefe  to  afcertain  the 
intent.     In  rapes,  the  word  "  rapuit"  or  "  ravifhed,"  is  necef- 
fary, and  muft  not  be  expreffed  by  any  periphrafis  ;  in  order  to 
render  the  crime  certain.     So  in  larcinies  alfo,  the  words  "felo- 
<c  nice  cepit  et  afportavit,  felonioully  took  and  carried  away,"  are 
neceffary  to  every  indictment ;    for  thefe  only  can  exprefs  the 
very  offence.     Alfo  in  indictments  for  murder,  the  length  and 
depth  of  the  wound  mould  in  general  be  expreffed,  in  order 
that  it  may  appear  to  the  court  to  have  been  of  a  mortal  nature : 
but  if  it  goes  through  the  body,  then  it's  dimenfions  are  imma- 
terial, for  that  is  apparently  fuflkient  to  have  been  the  caufe  of 
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the  death.  Alfo  where  a  limb,  or  the  like,  is  abfolutely  cut  off, 
there  fuch  defcription  is  impofiiblek.  Laftly,  in  indictments  the 
value  of  the  thing,  which  is  the  fubject,  or  inftrument  of  the 
offence,  mud  fometimes  be  expreffed.  In  indictments  for  lar- 
cinies  this  is  neceffary,  that  it  may  appear  whether  it  be  grand 
or  petit  larciny  ;  and  whether  entitled  or  not  to  the  benefit  of 
clergy:  in  homicide  of  all  forts  it  is  neceffary;  as  the  weapon, 
with  which  it  is  committed,  is  forfeited  to  the  king  as  a  deo- 
dand. 

The  remaining  methods  of  profecution  are  without  any  pre- 
vious finding  by  a  jury,  to  fix  the  authoritative  ftamp  of  verifl- 
militudeupon  the  accufation.  One  of  thefe,  by  thecommon  law, 
was  when  a  thief  was  taken  with  the  mainour,  that  is,  with  the 
thing  ftolen  upon  him,  in  manu.  For  he  might,  when  fo  detected 
flagrante  delido,  be  brought  into  court,  arraigned,  and  tried, 
without  indictment :  as  by  the  Danifh  law  he  might  be  taken, 
and  hanged  upon  the  fpot,  without  accufation  or  trial'.  But 
this  proceeding  was  taken  away  by  feveral  flatntes  in  the  reign 
of  Edward  the  third01 :  though  in  Scotland  a  fimilar  procefs  re- 
mains to  this  day".  So  that  the  only  fpecies  of  proceeding  at  the 
fuit  of  the  king,  without  a  previous  indictment  or  prefentment 
by  a  grand  jury,  now  feems  to  be  that  of  information, 

III.  Informations  are  of  two  forts;  firft,  thofe  which 
are  partly  at  the  fuit  of  the  king,  and  partly  at  that  of  a  fub- 
ject;  and  fecondly,  fuch  as  are  only  in  the  name  of  the  king. 
The  fomer  are  ufually  brought  upon  penal  ftatutes,  which  in- 
flict a  penalty  upon  conviction  of  the  offender,  one  part  to  the 
ufe  of  the  king,  and  another  to  the  ufe  of  the  informer  ;  and 
are  a  fort  of  qui  tarn  actions,  (the  nature  of  which  was  explained 
in  a  former  volume*)  only  carried  on  by  a  Criminal  inftead  of  a 
civil  procefs :  upon  which  I  fhall  therefore  only  obferve,  that 
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by  the  ftatute  31  Eliz.c.  5.  no  profecution  upon  any  penal  fta- 
tute,  the  fuit  and  benefit  whereof  are  limited  in  part  to  the 
king  and  in  part  to  the  profecutor,  can  be  brought  by  any  com- 
mon informer  after  one  year  is  expired  fince  the  commiffion  of 
the  offence  ;  nor  on  behalf  of  the  crown  after  the  lapfe  of  two 
years  longer  ;  nor,  where  the  forfeiture  is  originally  given  only 
to  the  king,  can  fuch  profecution  be  had  after  the  expiration  of 
two  years  from  the  commiffion  of  the  offence. 

The  informations,  that  are  exhibited  in  the  name  of  the 
king  alone,  are  alfo  of  two  kinds  :  firft,  thofe  which  are  truly 
and  properly  his  own  fuits,  and  filed  ex  officio  by  his  own  imme- 
diate officer,  the  attorney  general :  fecondly,  thofe  in  which, 
though  the  king  is  the  nominal  profecutor,  yet  it  is  at  the  rela- 
tion of  fome  private  perfon  or  common  informer  ;  and  they  are 
filed  by  the  king's  coroner  and  attorney  in  the  court  of  king's 
bench,  ufually  called  the  mafler  of  the  crown-office,  who  is 
for  this  purpofe  theftanding  officer  of  the  public.  The  objects 
of  the  king's  own  profecutions,  filed  ex  officio  by  his  own  at- 
torney general,  are  properly  fuch  enormous  mifdemefnors,  as 
peculiarly  tend  to  difturb  or  endanger  his  government,  or  to 
moleft  or  affront  him  in  the  regular  difcharge  of  his  royal  func- 
tions. For  offences  fo  high  and  dangerous,  in  the  punifhment 
or  prevention  of  which  a  moment's  delay  would  be  fatal,  the 
law  has  given  to  the  crown  the  power  of  an  immediate  profe- 
cution, without  waiting  for  any  previous  application  to  any 
other  tribunal.  A  power  fo  neceffary,  not  only  to  the  eafe 
and  fafety  but  even  to  the  very  exiftence  of  the  executive  ma- 
giftrate,  was  originally  referved  in  the  great  plan  of  the  Englifh 
conftitution,  which  has  wifely  provided  for  the  due  prefervation 
of  all  it's  parts.  The  obje&s  of  the  other  fpecies  of  informa- 
tions, filed  by  the  mafler  .of  the  crown- office  upon  the  com- 
plaint or  relation  of  a  private  fubject,  are  any  grofs  and  noto- 
rious midemefnors,  riots,  batteries,  libels,  and  other  immora- 
lities of  an  atrocious  kind p,    not  peculiarly  tending  to  difturb 
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the  o-overn merit  (for  thofe  are  left  to  the  care  of  the  attorney 
general)  but  which,  on  account  of  their  magnitude  or  perni- 
cious example,  deferve  the  moft  public  animadverfion.  And 
when  an  information  is  filed,  either  thus,  or  by  the  attorney 
general  ex  officiot\t  mull  be  tried  by  a  petit  jury  of  the  county 
where  the  offence  arifes  :  after  which,  if  the  defendant  be  found 
guilty,  he  muft  refort  to  the  court  for  his  punifhment. 

There  can  be  no  doubt  but  that  this  mode  of  profecution, 
by  information  (or  fuggeftion)  filed  on  record  by  the  king's  at- 
torney general,  or  by  his  coroner  or  mafter  of  the  crown-office 
in  the  court  of  king's  bench,  is  as  antient  as  the  common  law 
itfelf q.  For  as  the  king  was  bound  to  profecute,  or  at  leaft  to 
lend  the  fanclion  of  his  name  to  a  profecutor,  whenever  a  grand 
jury  informed  him  upon  their  oaths  that  there  was  a  fufficient 
ground  for  kiftituting  a  criminal  fuit ;  lb,  when  thefe  his  imme- 
diate officers  were  otherwife  fufficient Jy  allured  that  a  man  had 
committed  a  grofs  mifdemefnor,  either  perfonally  againif.  the 
kin"-  or  his  government,  or  againft  the  public  peace  and  good 
order,  they  were  at  liberty,  without  waiting  for  any  farther  in- 
telligence, to  convey  that  information  to  the  court  of  king's 
bench  by  a  fuggeftion  on  record,  and  to  carry  on  the  profecution 
in  his  majefty's  name.  But  thefe  informations  (of  every  kind) 
are  confined  by  the  conftitutional  law  to  mere  mifdememors 
only  :  for,  wherever  any  capital  offence  is  charged,  the  fame 
law  requires  that  the  accufation  be  warranted  by  the  oath  of 
twelve  men,  before  the  party  mail  be  put  to  anfwer  it.  And,  as 
to  thofe  offence,  in  which  informations  were  allowed  as  well  as 
indictments,  fo  long  as  they  were  confined  to  this  high  and  re- 
fpectable  jurifdiclion,  and  were  carried  on  in  a  legal  and  regular 
courfe  in  his  majefty's  court  of  king's  bench,  the  fubjecthad  no 
reafon  to  complain.  The  fame  notice  was  given,  the  fame  pro- 
cefs  was  ilTucd,  the  fame  pleas  were  allowed,  the  fame  trial  by 
jury  was  had,  the  fame  judgment  was  given  by  the  fame  judges, 
as  if  the  profecution  had  originally  been  by  indictment.     But 
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when  theftatute  3  Hen.  VII.  c.  l.had  extended  the  jurifdiction 
of  the  court  of  ftar-chamber,  the  members  of  which  were  the 
fole  judges  of  the  lav/,  the  fact,  and  the  penalty;  and  when 
the  ftatute  1 1  Hen.  VII.  0  3.  had  permitted  informations  to  be 
brought  by  any  informer  upon  any  penal  ftatute,  not  extending 
to  life  or  member,  at  the  affiles  or  before  thejuftices  of  the 
peace,  who  were  to  hear  and  determine  the  fame  according  to 
their  own  difcretion ;  then  it  was,  that  the  legal  and  orderly 
jurifdiction  of  the  court  of  king's  bench  fell  into  difulc  and  ob- 
livion, and  Empfon  and  Dudley  (the  wicked  inftruments  of  king 
Henry  VII.)  by  hunting  out  obfolete  penalties,  and  this  tyranni-v 
cal  mode  of  profecution,  with  other  oppreftive  devices',  conti-. 
nually  haraffed  the  fubject  and  fhamefuily  inriched  the  crown. 
The  latter  of  thefe  acts  was-  foon  indeed  repealed  by  ftatute 
1  Hen.  VIII.  c.  6.  but  the  court  of  ftar-chamber  continued  in 
high  vigourrand  daily  increafing  it's  authority,  for  more  than  a 
century  longer  j  till  finally  abolifhed  by  ftatute  16  Car.  I.  c.  10. 

Upon  this  diffolution  the  old  common  law1  authority  of  the 
court  of  king's  bench,  as  the  cuftos  morum  of  the  nation,  being 
found  necefTary  to  refide  fomewhere  for  the  peace  and  good  go- 
vernment of  the  kingdom,  was  again  revived  in  practice'.  i-\nd 
it  is  obfervable,  that,  in  the  fame  act  of  parliament  which  abo- 
lifhed the  court  of  ftar-charnber,  a  conviction  by  information  is 
exprefsly  reckoned  up,  as  one  of  the  legal  modes  of  conviction  of 
fuch  perfons,  as  mould  offend  a  third  time  againft  the  provifions 
of  that  ftatute".  It  is  true,  fir  Matthew  Hale^  who  prefided  in 
this  court  foon  after  the  time  of  fuch  revival,  *s  faidw  to  have 
been  no  friend  to  this  method  of  profecution  :  and,  if  fo,  the 
reafon  of  fuch  his  diflike  was  probably  the  ill  ufe,  which  the 
mafter  of  the  crown-office  then  made  of  his  authority,  by  per- 
mitting the  fubject  to  be  haraffed  with  vexatious  informations, 
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whenever  applied  to  any  malicious  or  revengeful  profecutor ; 
rather  than  his  doubt  of  their  legality,  or  propriety  upon  urgent 
occafions  x.  For  the  power  of  filing  informations,  without  any 
control,  then  refided  in  the  bread  of  the  mafter:  and,  being 
filed  in  the  name  of  the  king,  they  fubjecled  the  profecutor  to 
no  cods,  though  on  trial  they  proved  to  be  groundlefs.  This 
oppreffive  ufe  of  them,  in  the  times  preceding  the  revolution, 
occafioned  a  ftruggle,  foon. after  the  acceffion  of  king  William y, 
to  procure  a  declaration  of  their  illegality  by  the  judgment  of 
the  court  of  king's  bench.  But  fir  John  Holt,  who  then  prefi- 
ded  there,  and  all  the  judges,  were  clearly  of  opinion,  that  this 
proceeding  was  grounded  on  the  common  law,  and  could  not  be 
then  impeached.  And,  in  a  few  years  afterwards,  a  more  tem- 
perate remedy  was  applied  in  parliament,  by  ftatute  4  &  5  W.  & 
M.  c.  18.  which  enacts,  that  the  clerk  of  the  crown  mail  not 
file  any  information  without  exprefs  direction  from  the  court  of 
king's  bench  :  and  that  every  profecutor,  permitted  to  promote 
fuch  information,  fiia.Il  give  fecurity  by  a  recognizance  of  twenty 
pounds  (which  now  feems  to  be  top  fmall  a  fum)  to  profecute 
the  fame  with  effect ;  and  to  pay  cofts  to  the  defendant,  in  cafe 
he  be  accquitted  thereon,  unlefs  the  judge,  who  tries  the  infor- 
mation, fhall  certify  there  was  reafonable  caufe  for  filing  it ;  and, 
at  all  events,  to  pay  cofts,  unlefs  the  information  fhall  be  tried 
within  a  year-after  nTue  joined.  But  there  is  a  provifo  in  this 
acl:,  that  it  fliall  not  extend  to  any  other  informations,  than 
thofe  which  are  exhibited  by  the  mafter  of  the  crown-office : 
and  confequently,  informations  at  the  king's  own  fuit,  filed  by 
Ins  attorney  general,  are  no  way  reflrained  thereby. 

There  is  one  fpecies  of  informations,  ftill  farther  regulated 
by  ftatute  9  Ann.  c.  20.  \iz.  thofe  in  the  nature  of  a  writ  of  quo 
warranto ;  which  was  fhewn,  in  the  preceding  volume  z,  to  be  a 
remedy  given  to  the  crown  againft  fuch  as  had  ufurped  or  in- 
truded into  any  office  or  franchife.     The  modern  information 
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tends  to  the  fame  purpofe  as  the  antient  writ,  being  generally 
made  ufe  of  to  try  the  civil  rights  of  fuch  franchifes ;  though 
it  is  commenced  in  the  fame  manner  as  other  informations  are, 
by  leave  of  the  court,  or  at  the  will  of  the  attorney-general : 
being  properly  a  criminal  profecution,  in  order  to  fine  the  de- 
fendant for  his  ufurpation,  as  well  as  to  ouft  him  from  his  office; 
yet  ufually  conlidered  at  prefent  as  merely  a  civil  proceeding. 

These  are  all  the  methods  of  profecution  at  the  fuit  of  the 
king.  There  yet  remains  another,  which  is  merely  at  the  fuit 
of  the  fubject,  and  is  called  an  appeal. 

IV.  A  n  appeal,  in  the  fenfe  wherein  it  is  here  ufed,  does  not 
iignify  any  complaint  to  a  fuperior  court  of  an  injuftice  done  by 
an  inferior  one,  which  is  the  general  ufe  of  the  word  ;  but  it  here 
means  an  original  fuit,  at  the  time  of  it's  firft  commencement  \ 
An  appeal  therefore,  when  fpoken  of  as  a  criminal  profecution, 
denotes  an  accufation  by  a  private  fubject  againft  another,  for 
fome  heinous  crime  ;  demanding  punifliment  on  account  of  the 
particular  injury  fufFered,  rather  than  for  the  offence  againft  the 
public.  As  this  method  of  profecution  is  ftill  in  force,  I  cannot 
omit  to  mention  it :  but  as  it  is  very  little  in  u(e,  on  account 
of  the  great  nicety  required  in  conducting  it,  I  fJiall  treat  of  it 
very  briefly  ;  referring  the  ftudent  for  more  particulars  to  other 
voluminous  compilations'5. 

This  private  procefs,  for  the  punifliment  of  public  crimes, 
had  probably  it's  original  in  thofe  times,  when  a  private  pecu- 
niary fatisfaction,  called  a  iveregild,  was  conflantly  paid  to  the 
party  injured,  or  his  relations,  to  expiate  enormous  offences. 
This  was  a  cullom  derived  to  us,  in  common  with  other  nor- 
thern nations c,  from  our  anceftors,  the  antient  Germans ;  among 

whom 

a  Tt  is  derived  from  the  French,  "  appel-  fame  ns   the  ordinary   fenfe  of  "appeal"  in 

ler,"     the     verb  aftive,     which   fignifies  to  Englifh. 

sail  upon,    fummon,   or  challenge  one  ;     atul  b    i  Hawk,  P.  C.  ch.  23.  „ 

xiot  the  verl)    neuter,     which    fignifies    the  c  Stitrnh.  dc  jure  Sueon.  I.  3.  C  4. 
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whom  according  to  Tacitus'*,  "  luitur  homicidium  certo  armento- 
"  rwK  ac  pecorum  numero ;  recipitque  fatisfafl'ionem.  unherfa  do- 
"  OT«je.  In  the  fame  manner  by  the  Irifh  Brehon  law,  in 
cafe  of  murder,  the  Brehon  or  judge  was  ufed  to  compound  be- 
tween the  murderer,  and  the  friends  of  the  deceafed  who  profe- 
cuted  him,  by  caufing  the  malefactor  to  give  unto  them,  or  to 
the  child  or  wife  of  him  that  was  flain,  a  recompenfe  which 
they  called  an  eriach  f.  And  thus  we  find  in  our  Saxon  laws 
(particularly  thofe  of  king  Athelftan  B)  the  feveral  weregilds  for 
homicide  eitablilhed  in  progreffive  order,  from  the  death  of  the 
ceorl  or  peafant,  up  to  that  of  the  king  himfelf h.  And  in  the 
laws  of  king  Henry  I ',  we  have  an  account  of  what  other  of- 
fences were  then  redeemable  by  weregild,  and  what  were  not 
fok.  As  therefore,  during  the  continuance  of  this  cuftom,  a  pro- 
cefs  was  certainly  given,  for  recovering  the  weregild  by  the  party 
to  whom  it  was  due  ;  it  feems  that,  when  thefe  offences  by  de- 
grees grew  no  longer  redeemable,  the  private  procefs  was  Hill 
continued,  in  order  to  infurc  the  infliction  of  punifhment  upon 
the  offender,  though  the  party  injured  was  allowed  no  pecuniary 
compenfation  for  the  offence. 

But,  though  appeals  were  thus  in  the  nature  of  profecutions 
for  fome  atrocious  injury  committed  more  immediately  againft 
an  individual,  yet  it  alfo  was  antiently  permitted,  that  any  fub- 

jecl 


Ade  M.  G.  c  ai. 

e  And  in  another  place,  (c.  iz.J  "  De- 
"  hills,  pro  modo  poaiarum,  cquormn  pecorum- 
*•'  que  numero  conviBi  mulBantur.  Pars  mulBae 
"  rcg:  vcl  fivitati;  pars  ipfi  qui  vindkatur, 
"  vel  propinquis  ejus,  exfolvitur.'" 

£  Spcnfer's   Mate  of  Ireland,    pag.    1513- 
edit.  Hughes. 

g  Judic.  Civil.  Lund.  Wilk.  71. 

h  The  weregild  of  a  ceorl  was  z66 
thiymfas,  that  of  the  king  30000  ;  each 
thrymf.i  being  equal  to  about  a  Ihilling  of 
our  prefent  money.  The  weregild  of  a 
fubject    was   paid  entirely  to  the  relations  of 


the  party  flain  :  but  that  of  the  king  was 
divided;  one  half  being  paid  to  the  public, 
the  other  to  the  royal  family. 

i  c.  ia. 

k  In  Turkey  this  principle  is  (till  carried 
fo  far,  that  even  murder  is  never  profecuted 
by  the  officers  of  the  government,  as  with 
us.  It  is  the  bufinefs  of  the  next  relations, 
and  them  only,  to  revenge  the  (laughter  of 
their  kinfmen ;  and  if  they  rather  choofe 
(  as  they  generally  do  )  to  compound  the 
matter  for  money,  nothing  more  is  faid 
about  it.  (Lady  M.  W.  Montague,  lett.  4a. J 
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jecl  might  appeal  another  fubjecl:  of  high-treafon,  either  in  the 
courts  of  common  law l,  or  in  parliament,  or  (for  treafons  com- 
mitted beyond  the  feas)  in  the  court  of  the  high  conftable  and 
marfhal.  The  cognizance  of  appeals  in  the  latter  ftill  continues 
in  force;  and  fo  late  as  163  1  there  was  a  trial  by  battel  awarded 
in  the  court  of  chivalry,  on  fuch  an  appeal  of  treafon  ra  :  but  the 
firft  was  virtually  abolifhed  "  by  the  ftatutes  5  Edw.  III.  c.  9.  and 
25  Edw.  III.  c.  24.  and  thefecond  exprijsly  by  ftatute  1  Hen.  IV. 
c.  ,14.  So  that  the  only  appeals  now  in  force,  for  things  done 
withinthe  realm,  are  appeals  of  felony  and  mavhem. 

A  n  appeal  of  felony  may  be  brought  for  crimes  committed 
either  againil  the  parties  themfelves,  or  their  relations.  The 
crimes  againil  the  parties  themfelves  are  larciny,  rape,  and  arjon. 
And  for  thefe,  as  well  as  for  jnayhem,  the  perfons  robbed,  ravifh- 
ed,  maimed,  or  whofe  houfes  are  burnt,  may  inftitute  this  pri- 
vate procefs.  The  only  crime  againil  one's  relation,  for  which 
an  appeal  can  be  brought,  is  that  of  killing  him,  by  either  mur- 
der or  manflaughter.  But  this  cannot  be  brought  by  every  rela- 
tion :  but  only  by  the  wife  for  the  death  of  her  hufband,  or  by 
the  heir  male  for  the  death  of  his  anceftor ;  which  heirfhip  was 
alfo  confined,  by  an  qrdinance  of  king  Henry  the  firft,  to  the 
four  nearefl  degrees  of  blood  °.  It  is  given  to  the  wife,  on  ac- 
count of  thelofs  of  her  hulbind  :  therefore,  if  file  marries  a^ain, 
before  or  pending  her  appeal,  it  is  loft  and  gone  ;  or,  if  fhe  . 
marries  after  judgment,  fhe  ihall  not  demand  execution.  The 
heir,  as  was  faid,  muft  alfo  be  heir  male,  and  fuch  a  one  as  was 
the  next  heir  by  the  courfe  of  the  common  law,  at  the  time  of 
the  killing  of  the  anceftor.  But  this  rule  has  three  exceptions : 
I.  If  the  perfon  killed  leaves  an  innocent  wife,  fhe  only,  and 
not  the  heir,  fhall  have  the  appeal :  2 .  If  there  be  no  wife,  and 
the  heir  be  accufed  of  the  murder,  the  perfon,  who  next  to  him 
would  have  been  heir  male,  fhall  bring  the  appeal :     3.  If  the 

wife 

1  Britt.c.  ix.  n  x  Hal.  P.  C.  349. 

m  By  Donald   lord   Rea,   againft  David         o  Mirr.  c.  a.  §.   7. 
Ramfey.  (Rufli.  vol.  a.  part.  a.  pag.  11  a.) 
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wife  kills  her  hufband,  the  heir  may  appeal  her  of  the  death. 
And,  by  the  ftatute  of  Gloucefter,  6  Edw.  I.  c.  9.  all  appeals  of 
death  muft  be  fued  within  ayearand  a  day  after  the  completion 
of  the  felony  by  the  death  of  the  party :  which  feeins  to  be 
only  declaratory  of  the  old  common  law  ;  for  in  the  Gothic 
conftitutions  we  find  the  fame  "  praejcriptio  annalis,  quae  currit 
"  advcrfus  aclorem,  ft  de  homhida  el  non  conftat  intra  annum  a  caede 
"  facia,  nee  qmnquam  interea  arguat  et  accufet p." 

*Th  £  s  e  appeals  may  be  brought,  previous  to  any  indictment; 
and,  if  the  appellee  be  acquitted  thereon,  he  cannot  be  after- 
wards indicted  for  the  fame  offence.  In  like  manner  as  by  the 
old  Gothic  conftitution,  if  any  offender  gained  a  verdict  in  his 
favour,  when  profecuted  by  the  party  injured,  he  was  alio  un- 
derftood  to  be  acquitted  of  any  crown  profecution  of  the  fame 
offence":  but,  on  the  contrary,  if  he  made  his  peace  with  the 
king,  ftill  he  migT«it  be  profecuted  at  the  fuit  of  the  party.  And 
fo,  with  us,  if  a  man  be  acquitted  on  an  indictment  of  murder, 
or  found  guilty,  and  pardoned  by  the  king,  ftill  he  may,  by 
virtue  of  ftatute  3  Hen.  VII.  c.  1.  be  profecuted  by  appeal  for  the 
fame  felony,  not  having  as  yet  been  puniihed  for  it :  though,  i£ 
he  hath  been  found  guilty  of  manflaughter  on  an  indictment, 
and  hath  had  the  benefit  of  clergy,  and  fuffcred  the  judgment 
of  the  law,  he  cannot  afterwards  be  appealed.  For  it  is  a  maxim 
of  law,  that  "  nemo  bis punitur  pro  eod&fn  deliclo" 

If  the  appellee  be  found  guilty,  he  mall  fuffer  the  fame  judg- 
ment, as  if  he  had  been  convicted  by  indictment,  but  with  this 
remarkable  difference ;  that  on  an  indictment,  which  is  at  the 
fuit  of  the  king,  the  king  may  pardon  and  remit  the  execution  ; 
on  an  appeal,  which  is  at  the  fuit  of  a  private  fubject,  to  make 
an  atonement  for  the  private  wrong,  the  king  can  no  more  par- 
don it,  than  he  can  remit  the  damages  recovered  on  an  action  of 
battery r.    In  like  manner  as,  while  the  weregild  continued  to 

be 

p  Stiernh.  de  jure  Goth,  I.  3.  c.  4.  ri  Hawk,  P,  C.  39a, 

q  Itid.  /.I.  c,  $. 
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be  paid  as  a  fine  for  homicide,  it  could  not  be  remitted  by  the 
king's  authority3.  And  the  antient  ufage  was,  fo  late  as  Henry 
the  fourth's  time,  that  all  the  relations  of  the  flain  mould  drag 
the  appellee  to  the  place  of  execution'  :  a  cuftom,  founded  upon 
that  favage  fpiritof  family  refentment,  which  prevailed  univer- 
fally  through  Europe,  after  the  eruption  of  the  northern  na- 
tions, and  is  peculiarly  attended  to  in  their  feveral  codes  of  law  ; 
and  which  prevails  even  now  among  the  wild  and  untutored  in- 
habitants of  America  :  as  if  the  finger  of  nature  had  pointed  it 
out  to  mankind,  in  their  rude  and  uncultivated  ftateu.  However, 
the  punifhment  of  the  offender  may  be  remitted  and  difcharged 
by  the  concurrence  of  all  parties  interested  ;  and  as  the  king  by 
his  pardon  may  fruftrate  an  indictment,  fo  the  appellant  by  his 
releafe  may  difcharge  an  appeal" :  nam  quilibet  poteft  renunciare 
"  juri,profe  introdufto" , 

These  are  the  feveral  methods  of  profecution  inftituted  by 
the  laws  of  England  for  the  punifhment  of  offences  ;  of  which 
that  by  indictmentis  the  moft  general.  I  mail  therefore  confine 
my  fubfequent  obfervations  principally  to  this  method  of  profe- 
cution ;  remarking  by  the  way  the  moft  material  variations  that 
may  arife,  from  the  method  of  proceeding  by  either  information 
or  appeal. 

s  LL.Edm.  §.  3.  v  Robertfon  Cha.  V.  i.  43. 

c  M.  11  Hot.  IV.  1*.  3  Infl.  131-  u  *  Hal.  p-  c-  »• 
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Chapter    the    twenty     fourth. 
Of   PROCESS  upon  an  INDICTMENT. 


WE  are  next,  in  the  fourth  place,  to  enquire  into  the 
manner  of  ifluing  procefs,  after  indictment  found,  to 
bring  in  the  accufed  to  anfvver  it.     We  have  hitherto  fuppofed 
the  offender  to  be  in  cuftody  before  the  finding  of  the  indict- 
ment ;  in  which  cafe  he  is  immediately  to  be  arraigned  thereon. 
Bat  if  he  hath  fled,  or  fecretes  himfelf,  in  capital  cafes  ;  or 
hath  not,  in  fmaller  mifdemefnors,  been  bound  over  to  appear 
at  the  aflifes  or   feflions,  {till  an  indictment  may  be  preferred 
againlt  him  in  his  abfence  ;  fince,  were  he  prefent,  he  could  not 
be  heard  before  the  grand  jury  againlt  it.     And,  if  it  be  found, 
then  procefs  mult  iffue  to  bring  him  into  court ;  for  the  indict- 
ment cannot  be  tried,  unlefs  he  perfonally  appears :  according 
to  the  rules  of  equity  in  all,  and  the  exprefs  provifion  of  ftatute 
28  Edw.  III.  c.   3.  in  capital,  cafes  ;  that  no  man  fhall  be  put  to 
death,  without  being  brought  to  anfwer  by  due  procefs  of  law. 

The  proper  procefs  on  an  indictment  for  any  petty  mifde- 
mefnor,  or  on  a  penal  ftatute,  is  a  writ  of  venire  facias,  which 
is  in  the  nature  of  a  fummons  to  caufe  the  party  to  appear.  And 
if  by  the  return  to  fuch  venire  it  appears,  that  the  party  hath 
lands  in  the  county  whereby  he  may  be  diftreined,  then  a  dif- 
trefs  infinite  fhall  be  iffued  from  time  to  time  till  he  appears. 
Vol.  IV.  (^q  But 
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But  if  the  fherifF returns  that  he  hath  no  lands  in  his  bailiwick,  | 
then  (upon  his  non-appearance)  a  writ  of  capias  (hall  hTue,  which 
commands  the  fheriff  to  take  his  body,  and  have  him  at  the  next 
affiles  ;  and  if  he  cannot  be  taken  upon  the  firft.  capias,  a  fecond, 
and  a  third  {hall  iffue,  called  an  alias,  and  a  pluries  capias.  But, 
on  indictments  for  treafon  or  felony,  a  capias  is  the  firft  procefs : 
and,  for  treafon  or  homicide,  only  one  mall  be  allowed  to  iffue', 
or  two  in  the   cafe  of  other  felonies,  by  llarute  25  Edw.  III. 
c.  14.  though  the  ufage  is  to  ifme  only  one  in  any  felony  ;  the 
provisions  of  this  ftatute  being  in  raoft  cafes  found  impracticable15. 
And  fo,  in  the  cafe  of  mifdememors,  it  is  now  the  ufual  prac-. 
tice  for  any  judge  of  the  court  of  king's  bench,  upon  certificate  f 
of  an  indictment  found,  to  award  a  writ  of  capias  immediately,  i 
in  order  to  bring  in  the  defendant.     But  if  he  abfconds,  and  it 
is  thought  proper  to  purfue  him  to  an  outlawry,  then  a  greater 
exactnefs  is  neceffary.     For,  in  fuch  cafe,  after  the  fever al  writs 
have  iffued  in  a  regular  number,  according  to  the  nature  of  the 
refpe&ive  crimes,  without  any  effect,  the  offender  mall  be  put 
in  the  exigent  in  order  to  his  outlawry  :  that  is,  he  mall  be  ex- 
acted, proclaimed, or  required  to  furrender,  at  live  county  courts; 
and  if  he  be  returned  quinto  exaclus,  and  does  not  appear  at  the 
fifth  exaction  or  requifition,  then  he  is  adjudged  to  be  outlawed, 
or  put  out  of  the  prote&ion  of  the  law  ;  fo  that  he  is  incapable 
of  taking  the  benefit  of  it  in  any  refpecl,  either  by  bringing  ac- 
tions or  otherwife. 

'  The  punifhment  for  outlawries  upon  indictments  for  mifde- 
mefnors,  is  the  fame  as  for  outlawries  upon  civil  actions ;  (of 
which,  and  the  previous  procefs  by  writs  of  capias,  exigi  facias, 
and  proclamation,  we  fpoke  in  the  preceding  book  c)  viz.  forfei- 
ture of  goods  and  chattels.  But  an  outlawry  in  treafon  or  felony 
amounts  toa  conviction  and  attainder  of  the  offence  charged  in  the 
indictment,  as  much  as  if  the  offender  had  been  found  <milty  by 
his  country^.     His  life  is  however  fiill  under  the  protection  of 

the 

a  See  appendix.  §.  i.  c  See  Vol.  III.  pag.  -83,  4. 
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the  law,  as  hath  formerly  been  obfervecT  :  and  though  antiently, 
an  outlawed  felon  was  laid  to  have  caput  lupinum,  and  might  be 
knocked  on  the  head  like  a  wolf,  by  any  one  that  mould  meet 
him  f ;  becaufe,  having  renounced  all  law,  he  was  to  be  dealt 
with  as  in  a  ftate  of  nature,  when  every  one  that  mould  find  him 
might  flay  him  :  yet  now,  to  avoid  fuch  inhumanity,  it  is  holden 
that  no  man  is  intitled  to  kill  hina  wantonly  or  wilfully  ;  but  in 
fo  doing  is  guilty  of  murder  e,  unlefs  it  happens  in  the  endea- 
vour to  apprehend  him  h.  For  any  perfon  may  arreft  an  outlaw- 
on  a  criminal  profecution,  either  of  his  own  head,  or  by  writ 
or  warrant  of  capias  utlagatum,  in  order  to  bring  him  to  execu- 
tion. But  fuch  outlawry  may  be  frequently  reverfed  by  writ  of 
error;  the  proceedings  therein  being  (as  it  is  lit  they  mould  be) 
exceedingly  nice  and  circumftantial  ;  and,  if  any  fingle  minute 
point  be  ornmittedormifconducted,  the  whole  outlawry  is  illegal, 
and  may  be  reverfed  :  upon  which  reverfal  the  party  accufed  is 
admitted  to  plead  to,  and  defend  himfelf  againft,  the  indictment. 

Thus  much  for  procefs  to  bring  in  the  offender  after  indict- 
ment found;  during  which  ftage  of  the  profecution  it  is,  that 
writs  of  certiorari  facias  are  ufually  had,  though  they  may  be 
had  at  any  time  before  trial,  to  certify  and  remove  the  indict- 
ment, with  all  the  proceedings  thereon,  from  any  inferior  court 
of  criminal  jurif diction  into  the  court  of  king's  bench  ;  which 
is  thefovereign  ordinary  court  of  juftice  in  caufes  criminal.  And 
this  is  frequently  done  for  one  of  thefe  four  purpofes ;  either, 
1.  To  confider  and  determine  the  validity  of  appeals  or  indict- 
ments and  the  proceedings  thereon  ;  and  to  quafh  or  confirm 
them  as  there  is  caufe :  or,  2.  Where  it  is  furmifed  that  a  par- 
tial or  infufficient  trial  will  probably  be  had  in  the  court  below, 
the  indictment  is  removed,  in  order  to  have  the  prifoner  or  de- 
fendant tried  at  the  bar  of  the  court  of  king's  bench,  or  before 
the  juftices  of  nifi  prlus  :  or,  3.  It  is  fo  removed  in  order  ( 
plead  the  king's  pardon  there  :    or,     4.     To  iflue  procefs 

Qjl  2  outlawi 

e  Sec  pag.  178.  gi  Hal.  P.  C.  497. 
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outlawry  againft  the  offender,  in  thofe  counties  or  places  where 
the  procefs  of  the  inferior  judges  will  not  reach  him  '.  Such 
writ  of  certiorari,  when  iffued  and  delivered  to  the  inferior  court 
for  removing  any  record  or  other  proceeding,  as  well  upon  in- 
dictment as  otherwife,  fuperfedes  the  jurifdiction  of  fuch  infe- 
rior court,  and  makes  all  fubfequent  proceedings  therein  entirely 
erroneous  and  illegal :  unlefs  the  court  of  king's  bench  remands 
the  record  to  the  court  below,  to  be  there  tried  and  determined. 
A  certiorari  may  be  granted  at  the  inftance  of  either  the  profe- 
cutor  or  the  defendant :  the  former  as  a  matter  of  right,  the 
latter  as  a  matter  of  discretion  ;  and  therefore  it  isieldom  granted 
to  remove  indictments  from  the  jufticea  of  gaol  delivery,  or  after 
iffue  joined  or  confeffion  of  the  fact,  in  any  of  the  courts  below k. 

At  this  ftage  of  profecution  alfo  it  is,  that  indictments  found 
i^y  the  grand  jury  againft  a  peer  muft  in  confequence  of  a  writ 
of  certiorari  be  certified  and  tranfmitted  into  the  court  of  parlia- 
ment, or  into  that  of  the  lord  high  fteward  of  Great  Britain ; 
and  that,  in  places  of  exclufive  jurifdiction,  as  the  two  univer- 
fities,  indictments  muft  be  delivered  (upon  challenge  and  claim 
of  cognizance)  to  the  courts  therein  eftablifhed  by  charter,  and 
confirmed  by  act  of  parliament,  to  be  there  refpedtively  tried 
and  determined, 

i  3  Hal.  P.  C.  310.  k  a  Hawk.  P.  C.  187.     4  Burr.  749. 
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Chapter  the   twenty    fifth. 

Of     ARRAIGNMENT    and    it's 

INCIDENTS. 


WHEN  the  offender  either  appears  voluntarily  to  an  in- 
dictment, or  was  before  in  cuftody,or  is  brought  in  upon 
criminal  procefs  to  anfwer  it  in  the  proper  court  he  is  imme- 
diately to  be  arraigned  thereon  ;  which  is  the  fifth  ftage  of  cri- 
minal profecution. 

T  o  arraign,  is  nothing  elfe  but  to  call  the  prifoner  to  the  bar 
of  the  court,  to  anfwer  the  matter  charged  upon  him  in  the  in- 
dictment \  The  prifoner  is  to  be  called  to  the  bar  by  his  name ; 
and  it  is  laid  down  in  our  antient  books b,  that,  though  under 
an  indictment  of  the  higheft  nature,  he  muft  be  brought  to  the 
bar  without  irons,  or  any  manner  of  fhackles  or  bonds ;  unlefs 
there  be  evident  danger  of  an  efcape,  and  then  he  maybefe- 
cured  with  irons.  But  yet  in  Layer's  cafe,  A.  D.  1722.  a  dif- 
ference was  taken  between  the  time  of  arraignment,  and  the 
time  of  trial ;  and  accordingly  the  prifoner  flood  at  the  bar  in 
chains  during  the  time  of  his  arraignment c. 

Whe  n 

a  x  Hal.  P.  C.  2i5.  Brit.   c.   5   Staundf.    P.  C.  78.  3  In  ft.  34. 

b  Braft.  /.   3.  de  coron.  c.  18.  §.  3.   Mirr.         Kel.  10.  z  Hal.  P.  C.  aip.  1  Hawk.  P.  C.  308. 
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When  he  is  brought  to  the  bar,  he  is  called  upon  by  name 
to  hold  up  his  hand  :  which,  though  it  may  feem  a  trifling  cir- 
cumflance,  yet  is  of  this  importance,  that  by  the  holding  up  of 
his  hand  conftat  de  ferfona,  and  he  owns  himfelf  to  be  of  that 
name  by  which  he  is  called J.  However  it  is  not  an  indifpenfable 
ceremony  ;  for  being  calculated  merely  for  the  purpofe  of  iden- 
tifying the  perfon,  any  other  acknowledgment  will  anfwer  the 
purpofe  as  well :  therefore,  if  the  prifoner  obftinately  and  con- 
temptuoufly  refufes  to  hold  up  his  hand,  but  confeffes  he  is  the 
perfon  named,  it  is  fully  fufficient e. 

Then  the  indictment  is  to  be  read  to  him  diftinctly  in  the 
Englifli  tongue  (which  was  law,  even  while  all  other  proceedings 
were  in  Latin)  that  he  may  fully  underftand  his  charge.  After 
which  it  is  to  be  demanded  of  him,  whether  he  be  guilty  of  the 
crime,  whereof  he  Hands  indicted,  or  not  guilty.  By  the  old 
common  law  the  acceffory  could  not  be  arraigned  till  the  princi- 
pal was  attainted  ;  and  therefore,  if  the  principal  had  never  been 
indicted  at  all,  had  flood  mute,  had  challenged  above  thirty  five 
jurors  peremptorily,  had  claimed  the  benefit  of  clergy,  h-id  ob- 
tained a  pardon,  or  had  died  before  attainder,  the  acceffory  in 
any  of  thefe  cafes  could  not  be  arraigned  :  for  non  conftitit  whe- 
ther any  felony  was  committed  or  no,  till  the  principal  was  at- 
tainted ;  and  it  might  fo  happen  that  the  acceffory  mould  be  con- 
victed one  day,  and  the  principal  acquitted  the  next,  which 
would  be  abfurd.  However,  this  abfurdity  could  only  happen, 
where  it  waspoilible,  that  a  trial  of  the  principal  might  be  had, 
fubfequent  to  that  of  the  acceffory  :  and  therefore  the  law  ftill 
continues,  that  the  acceffory  {hall  not  be  tried,  fo  long  as  the 
principal  remains  liable  to  be  tried  hereafter.  But  by  ftatute 
i  Ann.  c.  9.  if  the  principal  be  once  convicted,  and  before  at- 
tainder, (that  is,  before  he  receives  judgment  of  death  or  out- 
lawry) he  is  delivered  by  pardon,  the  benefit  of  clergy,  or  other- 
wife  ;  or  if  the  principal  ftands  mute,  or  challenges  peremptorily 

above 
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above  the  legal  number  of  jurors,  fo  as  never  to  be  convicted  at 
all ;  in  any  of  thefe  cafes,  in  which  no  fubfequent  trial  can  be 
had  of  the  principal,  the  acceflbry  may  be  proceeded  againfl,  as 
if  the  principal  felon  had  been  attainted  ;  for  there  is  no  danger 
of  future  contradiction.  And  upon  the  trial  of  the  acceflbry,  as 
well  after  as  before  the  conviction  of  the  principal,  it  feems  to 
be  the  better  opinion,  and  founded  on  the  true  fpirit  of  jufticef, 
that  the  acceflbry  is  at  liberty  (if  he  can)  to  controvert  the  guilt 
of  his  fuppofed  principal,  and  to  prove  him  innocent  of  the 
charge,  as  well  in  point  of  fact  as  in  point  of  law. 

When  a  criminal  is  arraigned,  he  either  /lands  rriute,  or  con- 
feffes  the  fact ;  which  circumitances  we  may  call  incidents  to  the 
arraignment :  or  elfe  he  pleads  to  the  indictment,  which  is  to  be 
conlidered  as  the  next  ftage  of  proceedings.  But,  firft,  let  us 
obferve  thefe  incidents  to  the  arraignment,  of  ftanding  mute,  or 
confeflion. 

I.  R.  e  c  u  l  a  r  l  y  a  prifoner  is  faid  to  ftand  mute,  when,  being 
arraigned  for  treafon  or  felony,  he  either,  i.  Makes  no  anfwer 
at  all :  or,  2.  Anfwers  foreign  to  the  purpofe,  or  with  fuch 
matter  as  is  not  allowable  ;  and  will  not  anfwer  othervvife  :  or, 
3.  Upon  having  pleaded  not  guilty,  refufes  to  put  himfelf  upon 
the  countryg.  If  he  fays  nothing,  the  court  ought  ex  officio  to 
impanel  ajury,  to  enquire  whether  he  ftands  obftinately  mute,  or 
whether  he  be  dumb  ex  vifitatione  Dei*  If  the  latter  appears  to 
be  the  cafe,  the  judges  of  the  court  (who  are  to  be  of  counfel 
for  the  prifoner,  and  to  fee  that  he  hath  law  andjuftice)  fhall 
proceed  to  the  trial,  and  examine  all  points  as  if  he  had  pleaded 
not  guilty11.  But  whether  judgment  of  death  can  be  given 
againfl:  fuch  a  prifoner,  who  hath  never  pleaded,  and  can  fay 
nothing  in  arreft  of  judgment,  is  a  point  yet  undetermined'. 

f  Fofter.  36;,  &c.  h  z  Hawk.  P.  C.  317. 
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If  he  be  found  to  be obftinately  mute,  (which  a  prifoner  hath 
been  held  to  be,  that  hath  cut  out  his  own  tonguek,)  then,  if 
it  be  on  an  indictment  of  high  treafon,  it  is  clearly  fettled  that 
Handing  mute  is  equivalent  to  a  conviction,  and  he  fhall  receive 
the  fame  judgment  and  execution1.  And  as  in  this  the  higheft 
crime,  fo  alfo  in  the  loweft  fpecies  of  felony,  viz.  in  petit  lar- 
ciny,  and  in  all  mifdemefnors,  Handing  mute  is  equivalent  to 
conviction.  But  upon  appeals  or  indictments  for  other  felonies, 
or  petit  treafon,  he  fhall  not  be  looked  upon  as  convicted,  fo  as 
to  receive  judgment  for  the  felony  ;  but  fhall,  for  his  obftinacy, 
receive  the  terrible  fentence  of  penance,  or  peine  forte  et  dure. 

Before  this  is  pronounced  the  prifoner  ought  to  have  not 
only  trina  admonitio,  but  alfo  a  convenient  refpite  of  a  few  hours, 
and  the  fentence  mould  .be  dirtmctly  read  to  him,  that  he  may 
know  his  danger"1 :  and,  after  all,  if  he  continues  obftinate,  and 
his  offence  is  clergyable,  he  fhall  have  the  benefit  of  his  clergy 
allowed  him  ;  even  though  he  is  too  ftubborn  to  pray  itn.  Thus 
tender  has  the  modern  law  been  of  inflicting  this  dreadful  punifh- 
ment:  but  if  no  other  means  will  prevail,  and  the  prifoner 
(when  charged  with  a  capital  felony)  continues  ftubbornly  mute, 
the  judgment  is  then  given  againfl  him,  without  any  diftinction 
of  fex  or  degree.  A  judgment,  which  the  law  has  purpofely 
ordained  to  be  exquifitely  fevere,  that  by  that  very  means  it 
might  rarely  be  put  in  execution. 

Th  e  rack,  or  queftion,  to  extort  a  confeffion  from  criminals, 
is  a  practice  of  a  different  nature  :  this  being  only  ufed  to  com- 
pel a  man  to  put  himfelf  upon  his  trial ;  that  being  a  fpecies  of 
trial  in  itfelf.  And  the  trial  by  rack  is  utterly  unknown  to  the 
law  of  England  ;  though  once  when  the  dukes  of  Exeter  and 
Suffolk,  and  other  miniflers  of  Henry  VI,  had  laid  a  defign  to 
introduce  the  civil  law  into  this  kingdom  as  the  rule  of  govern- 
ment, 

k  3  Inft.  178.  mi  Hal.  P.  C.  310. 
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ment,  for  a  beginning  thereof  they  erected  a  rack  for  torture ; 
which  was  called  in  derifion  the  duke  of  Exeter's  daughter,  and 
ftill  remains  in  the  tower  of  London0:  where  it  was  occafionally 
ufed  as  an  engine  of  ftate,  not  of  law,  more  than  once  in  the 
reign  of  queen  Elizabeth15.    But  when,  upon  the  affaffination  of 
Villiers  duke  of  Buckingham  by  Felton,  it  was  propofed  in  the 
privy  council  to  put  the  aflaflin  to  the  rack,  in  order  to  difcover 
his  accomplices  j  the  judges,  being  confulted,  declared  unani- 
moufly,  to  their  own  honour  and  the  honour  of  the  Englifh 
law,  that   no  fuch  proceeding  was  allowable  by  the  laws  of 
Englandq.     It  feems  aflonifhing  that  this  ufage,  of  adminiftring 
the  torture,  mould  be  faid  to  arife  from  'a  tendernefs  to  the  lives 
of  men  :  and  yet  this  is  the  reafon  given  for  it's  introduction  in 
the  civil  law,  and  its  fubfequent  adoption  by  the  French  and 
other  foreign  nations1, :  viz.  becaufe  the  laws    cannot    endure 
that  any  man  iliould  die  upon  the  evidence  of  a  falfe,  or  even  a 
fin  Tie  witnefs  ;  and  therefore  contrived  this  method  that  inno- 
cence  mould  manifeft  itfelf  by  a  flout  denial,  or  guilt  by  a  plain 
confefllon.     Thus  rating  a  man's  virtue  by  the  hardinefs  of  his 
constitution,  and  his  guilt  by  the  fenfibility  of  his  nerves! — ■ 
But  there  needs  only  to  ftate  accurately5,  in  order  moft  effectually 
to  expofe,  this  inhuman   fpecies  of  mercy :  the  uncertainty  of 
which,  as  a  teft  and  criterion  of  truth,  was  long  ago  very  ele- 
gantly pointed  out  by  Tully  ;  though  he  lived  in  a  ftate  wherein 
it  was  ufual  to  torture  ilaves  in  order  to  furnifh  evidence  :  "  ta- 
men,   fays  he,  ilia   tormenta  gubernat   dolor\  moderatur  natura 
cujufque  turn   animi  turn  corporis,   regit  quaefitor,  fleclit    libido, 
corrumpit  /pes,  injirmat  metus ;  ut  in  tot  rerum  angajliis  nihil 
"  veritati  loci  re!inquaturz." 

Vol.  IV.  R  r  The 
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The  Englifh  judgment  of  penance  for  Handing  mutev  is  as 
follows  :  that  the  prifoner  (hall  be  remanded  to  the  prifon  from 
whence  he  came  ;  and  put  into  a  low,  dark  chamber  j  and  there 
be  laid  on  his  back,  on  the  bare  floor,  naked,  uniefs  where  de- 
cency forbids ;  that  there  be  placed  upon  his  body  as  great  a 
weight  of  iron  as  he  can  bear,  and  more  ;  that  he  mail  have  no 
fullenance,  fave  only,  on  the  firft  day,  three  models  of  the  word 
bread ;  and,  on  the  fecond  day,  three  draughts  of  (landing  water, 
that  mail  be  neareft  to  the  prifon  door;  and  in  this  (ituation  this 
fhall  be  alternately  his  daily  diet,  ////  he  dies,  as  the  judgment 
now  runs,  though  formerly  it  was,  till  he  anfivered". 

I  t  hath  been  doubted  whether  this  punifhment  fubfiftcd  at 
the  common  laww,  or  was  introduced  in  confequence  of  the 
ilatute  Weftm.  i.  3  Edw.  i.e.  i2.x  which  fecms  to  be  the  bet- 
ter opinion.  For  not  a  word  of  it  is  mentioned  in  Glanvil  or 
Braclon,  or  in  any  antient  .author,  cafe,  or  record,  (that  hath 
yet  been  produced)  previous  to  the  reign  of  Edward  I :  but 
there  arc  inilances  on  record  in  the  reign  of  Henry  IIP,  where 
perfons  accufed  of  felony,  and  (landing  mute,  were  tried  in  a 
particular  manner,  by  two  fucceflive  juries,  and  convicted;  and 
it  is  aflerted  by  the  judges  in  8  Hen.  IV.  that,  by  the  common 
law  before  the  (latute,  (landing  mute  on  an  appeal  amounted  to 
a  conviction  of  the  felony2.  This  (latute  of  Edward  I  directs; 
fuch  perfons,  "  as  will  not  put  thcmfelves  upon  inquefts  of  fe- 
"  Ionics  before  the  judges  at  the  fuit  of  the  king,  to  be  put 
«  into  hard  and  ftrong  prifon  {fount  mys  en  la -prifone  fort  et  dure) 
<£  as  thofe  which  refufe  to  be  at  the  common  law  of  the  land." 
And,  immediately  after  this  (latute,  the  form  of  the  judgment 
appears  in  Fleta  and  Britton  to  "have  been  only  a  very  flrait  con- 
finement 

v  *.  Hal.  I\  C.  319.    z  Hawk.  P.  C.  319-  x  Staundf.  P.  C.  149.     Barr.  6;. 

u  Brittoa.  c.  4.  &  1*.     Flct.  /.  1.  c.  34.  y  Emlyn  on  2  Hal.  P.  C.  312. 

«    ,,  z  Al  common  ley ,avant  le  Jlatute  de  Weft.  1. 

w  z  Inft,  175.  s  Hal.  P.  C.  s»*.  %  Hawk.  c-  "-fffiun  uj?  eflrc  appeal,  et  ufl  cfirc  mutet 

j>.  c,  330.  ilferra  conviftde  felony,  (M.  8.  Hen,  IV.  z.J 


Ch.  25.  Wrong  s.  323 

finement  in  prifon,  with  hardly  any  degree  of  fuftenance;  but 
no  weight  is  directed  to  be  laid  upon  the  body,  fo  as  to  haftcn 
the  death  of  the  miferable  fufferer  :  and  indeed  any  furcharge  of 
punifhment  on  perfons  adjudged  to  penance,  fo  as  to  fhortcn 
their  lives,  is  reckoned  by  Home  in  the  mirror  a  as  a  fpecies  of 
criminal  homicide:  to  which  we  may  add,  that  the  record  of 
35  Edw.  I.  (cited  by  a  learned  author  b)  mod  clearly  proves,  that 
the  prifoner  might  then  poflibly  fubfifi:  for  forty  days  under  this 
lingering  punifhment.  I  mould  therefore  imagine  that  the  prac- 
tice of  loading  him  with  weights,  or,  as  it  is  ufually  called, 
frejjinghim  to  death,  was  gradually  introduced  between  the  reign 
of  Edward  I  and  8  Hen.  IV,  when  it  fir  ft  appears  upon  our 
books  c ;  and  was  intended  as  a  fpecies  of  mercy  to  the  delin- 
quent, by  delivering  him  the  fooner  from  his  torment :  and 
hence  I  prefume  it  alio  was,  that  the  duration  of  the  penance 
was  then  firftd  altered  ;  and  inftead  of  continuing  ////  he  anfwered, 
it  was  directed  to  continue  ////  he  died,  which  muft  very  foon 
happen  under  an  enormous  preffure. 

T  ii  e  uncertainty  of  it's  original,  the  doubts  that  may  be 
conceived  of  it's  legality,  and  the  repugnance  of  it's  theory  (for 
it  rarely  is  carried  into  practicel  to  the  humanity  of  the  laws  of 
England,  all  feem  to  require  a  legiilative  abolition  of  this  cruel 
procefs,  andareftitution  of  the  antient  common  law;  whereby 
the  ftandins;  mute  in  felonv,  as  well  as  in  treafon  and  in  tref- 
pais,  amounted  to  a  confefiion  of  the  charge.  Or,  if  the  cor- 
ruption of  the  blood  and  the  confequent  efcheat  in  felony  were 
removed,  the  peine  forte  et  dure  might  ftill  remain,  as  a  monu- 
ment of  the  favage  rapacity,  with  which  the  lordly  tyrants  of 
feodal  antiquity  hunted  after  efcheats  and  forfeitures  ;  but  no 
man  would  ever  be  tempted  to  undergo  fuch  a  horrid  alternative. 
For  the  law  is,  that  by  ftanding  mute,  and  fuffering  this  heavy 
penance,  the  judgment,  and  of  courfe  the  corruption  of  the  blood: 
and  efcheat  of  the  lands,  are  faved  in  felony  and  petit  treafon  ; 
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though  not  the  forfeiture  of  the  goods  1  and  therefore  this  ling- 
gering  punifhment  was  probably  introduced  in  order  to  extort  a 
plea  ;  without  which  it  was  held  that  no  judgment  of  death  could 
be  given,  and  fo  the  lord  loft  his  efcheat.  But  notwithstanding 
thefe  terrors,  fome  hardy  delinquents,  confcious  of  their  guilt, 
and  yet  touched  with  a  tender  regard  for  their  children,  have 
rather  chofen  to  fubmit  to  this  painful  death,  than  the  eafier 
judgment  upon  conviction,  which  might  expofe  their  offspring 
not  only  to  prefent  want,  but  to  future  incapacities  of  inherit- 
ance. But  in  high  treafon,  as  ftanding  mute  is  equivalent  to  a 
conviction,  the  fame  judgement,  the  fame  corruption  of  blood, 
and  the  fame  forfeitures  attend  it,  as  in  other  cafes  of  convic- 
tion6. And  thus  much  for  the  demefnor  of  a  prifoner  upon  his 
arraignment,  by  {landing  mute. 

II.  The  other  incident  to  arraignments,  exclufive  of  the 
plea,  is  the  prifoner's  confejfion  of  the  indictment.  Upon  a  fimple 
and  plain  confeffion,  the  court  hath  nothing  to  do  but  to  award 
judgment :  but  it  is  ufually  very  backward  in  receiving  and  re- 
cording fuch  confeilion,  out  of  tendernefs  to  the  life  ofthefub- 
ject ;  and  will  generally  advife  the  prifoner  to  retract,  it,  and 
plead  to  the  indictment f. 

* 

But  there  is  another  fpecies  of  confeffion,  which  we  read 
much  of  in  our  antient  books,  of  a  far  more  complicated  kind, 
which  is  called  approvement.  And  that  is  when  a  perfon,  in- 
dicted of  treafon  or  felony,  and  arraigned  for  the  fame,  doth 
confefs  the  fact  before  plea  pleaded;  and  appeals  or  accufes  others, 
his  accomplices,  of  the  fame  crime,  in  order  to  obtain  his  par- 
don. In  this  cafe  he  is  called  an  approver,  or  prover  probator, 
and  the  party  appealed  or  accufed  is  called  the  appellee.  Such 
approvement  can  only  be  in  capital  offences;  and  it  is,  as  it  were, 
equivalent  to  an  indictment,  fince  the  appellee  is  equally  called 
upon  to  anfwer  it :  and  if  he  hath  no  reasonable  and  legal  ex- 
ceptions to  make  to  the  perfon  of  the  approver,  which  indeed 
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are  very  numerous,  he  muft  put  himfelf  upon  his  trial,  either 
by  battel,  or  by  the  country  ;  and,  if  vanquifhed  or  found 
guilty,  muft  fuffer  the  judgment  of  the  law,  and  the  approver 
fhall  have  his  pardon,  ex  debitcjuftitiae.  On  the  other  hand,  if  the 
appellee  be  conqueror,  or  acquitted  by  the  jury  the  approver  fhall 
receive  judgment  to  be  hanged,  upon  his  own  confeflion  of  the 
indictment ;  for  the  condition  of  his  pardon  has  failed,  viz, 
the  convicting  of  fome  other  perfon,  and  therefore  his  convic- 
tion remains  abfolute. 

But  it  is  purely  in  the  defcretion  of  the  court  to  permit  the 
approver  thus  to  appeal,  or  not ;  and,  in  fact,  this  courfe  of  ad- 
mitting approvements  hath  been  long  diiufed :    for  the  truth 
was,  as  fir  Matthew  Hale  obferves,  that  more  mifchief  hath  a- 
rifen  to  good  men  by  thefe  kind  of  approvements,  upon  falfe 
and  malicious  accufations  of  defperate  villains,  than  benefit  to 
the  public  by  the  difcovery  and  conviction  of  real  offenders.  And 
therefore,  in  the  times  when  fuch  appeals  were  more  frequently 
admitted,  great  ftrictnefs'and  nicety  were  held  therein8 :  though 
fince  their  difcontinuance,  the  doctrine  of  approvements  is  be- 
come a  matter  of  more  curiofity  than  ufe.    I  fhall  only  obfervea 
that  all  the  good,  whatever  it  be,  that  can  be  expected  from  this 
method  of  approvement,  is  fully  provided  for  in  the  cafes  of 
robbery,  burglary,  houfebreaking  and  larciny  to  the  value  of 
five  millings  from  mops,  warehoufes  flables,  and  coachhoufes,by 
ftatutes  4  &  5  W.  &  M.  c.  8.   10  &  n  W.  III.  c.  23,  and  5  Ann. 
c.  31.  which  enact,  that  if  any  fuch  felon,  being  out  of  prifon, 
fhall  difcover  two  or  more  perfons,  who  have  committed  the  like 
felonies,  fo  as  they  may  be  convicted  thereof;  he  fhall  in  moil 
cafes  receive  a  reward  of  40  /,  and  in  general  be  entitled  a  par- 
don of  all  capital  offences,  excepting  only  murder  and  treafon. 
And  if  any  fuch  perfon,  having  felonioufly  ftolen  any  lead,  iron, 
or  other  metals,  fhall  difcover  and  convict  two  offenders  of  having 
illegally  bought  or  received  the  fame,  he  fhall  by  virtue  of  ftatute 
29  Geo.  II.  c.  30.  be  pardoned  for  all  fuch  felonies  committed 
before  fuch  difcovery. 
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Chapter   the   twenty    sixth. 
Of     PLEA,     and-  IS   SUE- 


WE  are  now  to  confider  the  plea  of  the  prifoner,  or  de- 
fenfive  matter  alleged  by  him  on  his  arraignment,  if  he 
does  not  confefs,  or  ftand  mute.  This  is  either,  i.  A  plea  to 
the  jurifdiction  ;  2.  A  demurrer  ;  3.  A  plea  in  abatement ; 
4.  A  fpecial  plea  in  bar  ;  or,  5.  The  general  iliue. 

Formerly  there  was  another  plea,  now  abrogated,  that  of 
fanfinary;  which  is  however  necefFary  to  be  lightly  touched  upon 
as  it  may  give  fome  light  to  many  parts  of  our  antient  law :  It 
being  introduced  and  continued  during  the  fuperftitious  venera- 
tion, that  was  paid  to  confecrated  ground  in  the  times  of  popery. 
Firft  then,  it  is  to  beobferved,  that  if  a  perfon  accufed  of  any 
crime  (except  treafon,  wherein  the  crown,  and  facrilege,  wherein 
the  church,  was  too  nearly  concerned)  had  fled  to  any  church 
or  church-yard,  and  within  forty  days  after  went  in  fackcloth 
and  confeffed  himfelf  guilty  before  the  coroner,  and  declared  all 
the  particular  circumftances  of  the  offence  ;  and  thereupon  took 
the  oath  in  that  cafe  provided,  viz.  that  he  abjured  the  realm, 
and  would  depart  from  thence  forthwith  at  the  port  that  fhould 
be  affignedhim,  and  would  never  return  without  leave  from  the 
king  ;  he  by  this  means  faved  his  life,  if  he  obferved  the  condi- 
tions of  the  oath,  by  going  with  a  crofs  in' his  hand  and  with 
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all  convenient  fpeed,  to  the  port  afilgned,  and  embarking.  For 
if,  during  this  forty  days  privilege  of  fanctuary,  or  in  his  road  to 
the  Tea  fide,  he  was  apprehended  and  arraigned  in  any  court  for 
this  felony,  he  might  plead  the  privilege  of  fanctuary,  and  had 
a  right  to  be  remanded,  if  taken  out  againft  his  willa.  But  by 
this  abjuration  his  blood  was  attainted,  and  he  forfeited  all  his 
goods  and  chattelsb.  The  immunity  of  thefe  privileged  places 
was  very  much  abridged  by  the  ltatutes  27  Hen.  VIII.  c.  19.  and 
32  Hen.  VIII.  c.  12.  And  now,  by  the  itatute  21  Jac.  I.  c.  28. 
all  privilege  of  fanctuary,  and  abjuration  confequent  thereupoa, 
is  utterly  taken  away  and  abolifhed. 

Formerly  alfo  the  benefit  of  clergy  ufed  to  be  pleaded 
before  trial  or  conviction,  and  was  called  a  declinatory  plea ; 
which  was  the  name  alio  given  to  that  of  fanctuaryc.  But,  as 
the  prifoner  upon  a  trial  has  a  chance  to  be  acquitted,  and  to- 
tally difcharged ;  and,  if  convicted  of  a  clergyable  felony  j  is 
entitled  equally  to  his  clergy  after  as  before  conviction  ;  this 
courfe  is  extremely  difadvantageous:  and  thereforethe  benefit  of 
clergy  is  now  very  rarely  pleaded  ;  but,  if  found  requiiite,  is 
prayed  by  the  convict  before  judgment  is  palled  upon  him. 

I  proceed  therefore  to  die  five  fpecies  of  pleas,  before- 
mentioned. 

I.  A  plea  to  thcjurifdicTion,  is  where  an  indictment  is  taken 
before  a  court,  that  hath  no  cognizance  of  the  offence  ;  as  if  a 
man  be  indicted  for  a  rape  at  the  fherirPs  tourn,  or  for  treafon  at 
the  quarter  feflions :  in  thefe  or  llmilar  cafes,  he  may  except  to 
the  jurifdictionof  the  court,  without  anfwering  at  all  to  the 
crime  alledgedd. 

II.  A  demurrer  to  the  indictment.  This  is  incident  to 
criminal  cafes,  as  well  as  civil,  when  the  fact  as  alleged  is  allowed 
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to  be  true,  but  the  prifoner  joins  hTue  upon  fome  point  of  law 
in  the  indictment,  by  which  he  infills  that  the  fact,  as  flated,  is 
no  felony,  treafon,  or  whatever  the  crime  is  alleged  to  be.  Thus, 
for  inftance  ;  if  a  man  be  indicted  for  feloniou/Iy  ftcaling  a  grey- 
hound ;  which  is  an  animal  in  which  no  valuable  property  can 
be  had,  and  therefore  it  is  not  felony,  but  only  a  civil  trefpafs  to 
Ileal  it :  in  this  cafe  the  party  indicted  may  demur  to  the  indict- 
ment; denying  it  to  be  felony,  though  he  confeffes  the  act  of 
taking  it.  Some  have  hcld%  that  if,  on  demurrer,  the  point  of 
hw  be  adjudged  againft  the  prifoner,  he  fhall  have  judgment  and 
execution,  as  if  convicted  by  verdict.  But  this  is  denied  by 
others1",  who  hold,  that  in  fuch  cafe  he  fhall  be  directed  and  re- 
ceived to  plead  the  general  hTue,  not  guilty,  after  a  demurrer 
•determined  againflhim.  Which  appears  the  more  reafonable, 
becauie  it  is  clear,  that  if  the  prifoner  freely  difcovers  the  fact  in 
court,  and  refers  it  to  the  opinion  of  the  court,  whether  it  be 
felony,  or  no ;  and  upon  the  fact  thus  fhewn  it  appears  to  be 
felony  ;  the  court  will  not  record  the  confeffion,  but  admit  him 
afterwards  to  plead  not  guilty8.  And  this  feems  to  be  a  cafe  of 
the  fame  nature,  being  for  the  mofl  part  a  miflakein  point  of 
law,  and  in  the  conduct  of  his  pleading  ;  and,  though  a  man  by 
mifpleading  may  in  fome  cafes  lofe  his  property,  yet  the  law 
will  not  fufFer  him  by  fuch  niceties  to  lofe  his  life.  However, 
upon  this  doubt, demurrers  to  indictments  are  feldom  ufed  :  fince 
the  fame  advantages  may  be  taken  upon  a  plea  of  not  guiJty  ; 
or  afterwards,  in  arrefl  of  judgment,  when  the  verdict  has  eita- 
blifhed  the  fact. 

III.  A  plea  in  abatement  is  principally  for  a  mlfnofmer,  a 
wrong  name,  or  falfe  addition  to  the  prifoner.  As,  if  James 
Allen,  gentleman,  is  indicted  by  the  name  of  John  Allen,  ejquire, 
he  may  plead  that  he  has  the  name  of  James,  and  not  of  John  ; 
and  that  he  is  a  gentleman,  and  not  an  efquire.  And,  if  either 
fact  is  found  by  a  jury,  then  the  indictment  fhall  be  abated,  as 
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writs  or  declarations  may  be  in  civil  actions ;  of  which  we  fpoke 
at  large,  in  the  preceding  volume11.  But,  in  the  end,  there  is 
little  advantage  accruing  to  the  prifoner  by  means  of  thefe  dila- 
tory pleas- ;  becaufe,  if  the  exception  be  allowed,  a  new  bill  of 
indictment  may  be  framed,  according  to  what  the  prifoner  in  his 
plea  avers  to  be  his  true  name  and  addition.  For  it  is  a  rule, 
upon  all  pleas  in  abatement,  that  he,  who  takes  advantage  of  a 
flaw,  mud  at  the  fame  time  mew  how  it  may  be  amended.  Lst 
us  therefore  next  confider  a  more  fubftantial  kind  of  plea,  viz, 

IV.  Special  pleas  in  bar;  which  go  to  the  merits  of  the 
indictment,  and  give  a  reafon  why  the  prifoner  ought  not  to  an- 
fwer  it  at  all,  nor  put  himfelf  upon  his  trial  for  the  crime  alle- 
ged. Thefe  are  of  four  kinds :  a  former  acquittal,  a  former 
conviction,  a  former  attainder,  or  a  pardon.  There  are  many 
other  pleas,  which  may  be  pleaded  in  bar  of  an  appeal' :  but 
thefe  are  applicable  to  both  appeals  and  indictments. 

I.  First,    the  plea    of  auterfoits  acquit •,  or    a  former  ac- 
quittal, is  grounded  on  this  universal  maxim  of  the  common 
law  of  England,  that  no  man   is  to  be  brought  into  jeopardy 
of  his   life,  more  than  once,  for  the  fame  offence.     And  hence 
it   is  allowed  as  a  confequence,  that  when  a  man  is  once  fairly 
found   not   guilty  upon   an   indictment,  or  other  profecution, 
he  may  plead  fuch  acquittal  in  bar  of  *any  fubfequent  accufa- 
tion  for  the  fame  crime.     Therefore  an  acquittal  on  an  appeal, 
is  a  good  bar  to  an  indictment  of  the  fame   offence.     And  fo 
alfo  was  an  acquittal  on  an  indictment  a  good  bar  to  an  appeal 
by  the  common  law*  :  and  therefore,  in  favour  of  appeals,  a  ge- 
neralpractice  was  introduced,  not  to  try  any  perfon  on  an  indict- 
ment  of  homicide,  till  after  the  year  and  day,  within  which 
appeals  may  be  brought,  were  part. ;  by  which  time  it  often  hap- 
pened that  the  witneffes  died,  or  the  whole  was  forgotten.    To 
remedy  which  inconvenience,  the  ftatute  3  Hen.  VII.  c.  1.  enacls, 
'  Vol.  IV.  S  f  that 
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that  indictments  fhall  be  proceeded  on,  immediately,  at  the 
king  s  fuit,  for  the  death  of  a  man,  without  waiting  for  bring- 
ing an  appeal ;  and  that  the  plea,  of  auterfoits  acquit  on  an  in- 
dictment, mail  be  no  bar  to  the  profccuting  of  any  appeal. 

2.  Secondly,  the  plea  of  auterfoits  convict,  or  a  former 
conviction  for  the  fame  identical  crime,  though  no  judgment 
was  ever  given,  or  perhaps  will  be,  (being  fufpended  by  the  be- 
nefit of  clergy  or  other  e^ufes)  is  a  good  plea  in  bar  to  an  in- 
dictment. And  this  depends  upon  the  fame  principle  as  the  for- 
mer, that  no  man  ought  to  be  twice  brought  in  danger  of  his 
lite  ror  one  and  the  fame  crime1.  Hereupon  it  has  been  held, 
tkat  a  conviclion  of  rnanOaughtcr,  on  an  appeal,  is  a  bar  even  in 
another  appeal,  and  much  more  in  an  indictment,  of  murder; 
for  the  faft  prolecuted  is  the  fame  in  both,  though  the  offences 
differ  in  colouring  and  in  degree.  It  is  to  be  obferved,  that  the 
pleas  of  auterfoits  acquit,  and  auterfoits  convict,  or  a  former  ac- 
quittal, and  former  -conviction,  mult  be  upon  a  profecution  for 
the  lame  identical  act  and  crime.    But  the  cafe  is  otherwise,    in 

g.  Thirdly,  the  plea  of  auterfoits  attaint,  or  a  former  at- 
tainder ;  which  is  a  good  plea  in  bar,  whether  it  be  for  the  fame 
or  any  other  felony.  For  wherever  a  man  is  attainted  of  felony, 
by  judgment  of  death  either  upon  a  verdict:  or  confeflion,  by 
outlawry,  or  heretofore  by  abjuration  ;  and  whether  upon  an  ap- 
peal or  an  indictment ;  he  may  plead  fuch  attainder  in  bar  to  any 
fubfequent  indictment  or  appeal,  for  the  fame  or  for  any  other 
felony"1.  And  this  becaufe,  generally,  fuch  proceeding  on  a  fe- 
cond  profecution  cannot  be  to  any  purpofe  ;  for  the  prifoner  is 
dead  in  law  by  the  firft  attainder,  his  blood  is  already  corrupted, 
and  he  hath  forfeited  all  that  he  had  :  fo  that  it  is  abfurd  and 
fuperfluous  to  endeavour  to  attaint  him  a  fecond  time.  But  to 
this  general  rule  however,  as  to  all  others,  there  are  fome  ex- 
exceptions  ;  wherein,  ceffante  ratione,  cefjat  et  ipfa  lex.  .  As, 
1.  Where  the  former  attainder  is  reverfed  for  error,  for  then  it 
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is  the  fame  as  if  it  had  never  been.  And  the  fame  reafon  holds, 
where  the  attainder  is  reverfed  by  parliament,  or  the  judgment 
vacated  by  the  king's  pardon,  with  regard  to  felonies  committed 
afterwards.  2.  Where  the  attainder  was  upon  indictment,  fiich 
attainder  is  no  bar  to  an  appeal :  for  the  prior  fentence  is  pardon- 
able by  the  king  ;  and  if  tint  might  be  pleaded  in  bar  of  the 
appeal,  the  king  might  in  the  end  defeat  the  fuitof  the  fubject, 
by  fuffering  the  prior  fentence  to  flop  the  prolecution  of  a  fe- 
cond,  and  then,  when  the  time  of  appealing  is  elapfed,  granting 
the  delinquent  a  pardon,  q.  An  attainder  in  felony  is  no  bar  to 
an  indictment  of  treafon  :  becaufe  not  only  the  judgment  and 
manner  of  death  are  different,  but  the  forfeiture  is  more  cxten- 
five,  and  the  land  goes  to  different  perlons.  4.  Where  a  perfon 
attainted  of  one  felony  as  robbsry,  is  afterwards  indicted  as 
principal  in  another,  as  murder,  to  which  there  are  alfo  acceffo- 
ries,  profecuted  at  the  fame  time  ;  in  this  cafe  it  is  held,  that 
the  plea  of  avJefaits  attaint  is  no  bar,  but  he  fhall  be  compelled 
to  take  his  trial,  for  the  fake  of  public  juftice  ;  becaufe  the  ac- 
ceiToricstd  inch  fecond  felony  cannot  be  convicted  till  after  the 
conviction  of  the  principal.  And  from  thefe  inltances  we  may 
collect  that  the  plea  of  auJerfoits  attaint  is  never  good,  but  when 
a  fecond  trial  would  be  quite  fupernuous. 

4.  Lastly,  a  parjem  may  be  pleaded  in  bar;  as  at  once 
destroying  the  end  and  purpofe  of  the  indictment,  by  remitting 
that  punifhment,  which  the  profecution  is  calculated  to  inflict. 
There  is  one  advantage  that  attends  pleading  a  pardon  in  bar,  or 
in  arreft  of  judgment,  before  fentence  is  pafl  ;  which  gives  it  by 
much  the  preference  to  pleading  it  after  fentence  or  attainder. 
This  is,  that  by  flopping  the  judgment  it  flops  the  attainder,  and 
prevents  the  corruption  of  the  blood:  wdiich,when  once  cor- 
rupted by  attainder,  cannot  afterwards  be  reflored,  otherwife 
than  by  act  of  parliament.  But,  as  the  title  of  pardons  is  ap- 
plicable to  other  flagesof  profecution  ;  and  they  have  their  re- 
fpective  force  and  efficacy,  as  well  after  as  before  conviction, 
outlawry,  or  attainder  j  I  fhall  therefore  referve  the  more  mi- 
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nute  confideration  of  them,  till  I  have  gone  through  every  other 
title,  except  only  that  of  execution. 

Be  f  o  re  I  conclude  this  head  of  fpecial  pleas  in  bar,  it  will 
be  neceffary  once  more  to  obferve  ;  that,  though  in  civil  actions 
when  a  man  has  his  election  what  plea  in  bar  to  make,  he  is 
concluded  by  that  plea,  and  cannot  refort  to  another  if  that  be 
determined  againft  him  ;  (as,  if  on  an  action  of  debt  the  de- 
fendant pleads  a  general  releafe,  and  no  fuch  reieale  can  be 
proved,  he  cannot  afterwards  plead  the  general  iffue,  nil  debet, 
as  he  might  at  firft  :  for  he  has  made  his  election  what  plea  to 
abide  by,  and  it  was  his  own  folly  to  chufe  a  rotten  defence) 
though,  I  fay,  this  ftrictnefs  is  obferved  in  civil  actions,  quia  in^ 
iereft  reipublicae  ut  fit  finis  lifium  :  yet  in  criminal  profecutions, 
infavorem  vitae,  as  well  upon  appeal  as  indictment,  when  a  pri- 
soner's plea  in  bar  is  found  againft  him  upon  iffue  tried  by  a  jury, 
or  adjudged  againft  him  in  point  of  law  by  the  court  ;  ftill  he 
{hall  not  be  concluded  or  convicted  thereon,  but  mall  have  judg- 
ment of-  re/pondeat  oufter,  and  may  plead  over  to  the  felony  the 
general  iffue,  not  guilty  n.  For  the  law  allows  many  pleas  by 
which  a  prifoner  may  efcape  death  ;  but  only  one  plea,  in  con- 
sequence whereof  it  can  be  inflicted  :  viz.  on  the  general  iffue, 
after  an  impartial  examination  and  decifion  of  the  facts,  by  the 
unanimous  verdict  of  a  jury.  It  remains  therefore  that,  I  coniider, 

V.  The  general  iffue,  or  plea  of  not  guilty  °,  upon  which 
plea,  alone  the  prifoner  can  receive  his  final  judgment  of  death. 
In  cafe  of  an  indictment  of  felony  or  treafon,  there  can  be  no 
fpecial  juftification  put  in  byway  of  plea.  As,  on  an  indictment 
for  murder,  a  man  cannot  plead  that  it  was  in  his  own  defence 
againft  a  robber  on  the  higway,  or  a  burglar  ;  but  hemuft 
plead  the  general  iffue,  not  guilty,  and  give  this  fpecial  matter 
in  evidence.  For  (befides  that  thefe  pleas  do  in  effeft  amount  to 
the  general  iffue ;  fince,  if  true,  the  prifoner  is  n\Ml  clearly 
not  guilty)    as  the  facts  in   treafon  are  laid  to  be   done  pro- 

ditavie 

a  Z  Hal.  P.  C.  Z39,  o  See  appendix,  §.  i. 
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ditorie  et  contra  ligtantiae  fue  debitum  ;  and,  in  felony,  that  the 
killing  was  done  felonice  ;  thefc  charges,  of  a  traiterous  or  fe- 
lonius  intent,  are  the  points  and  very  gift  of  the  indictment, 
and  nmit  be  anfwered  directly,  by  the  general  negative,  not 
o-uilty  ;  and  the  jury  upon  the  evidence  will  take  notice  of  any 
defenfive  matter,  and  give  their  verdict  accordingly,  as  effec- 
tually as  if  it  were,  or  could  be,  fpecially  pleaded.  So  that  this  is, 
upon  all  accounts,  the  moil  advantageous  plea  for  the  prifoner  p. 

Wh  e  n  the  prifoner  hath  thus  pleaded  not  gui'ty,  non  culpa- 
bilis,  or   nient  culpable ;  which  was  formerly  ufed  to  be  abbre- 
viated upon  the  minutes,  thus,  "  non  (or  nient)  cut."  the  clerk  of 
the  aflife,  or  clerk  of  the  arraigns,  on  behalf  of  the  crown  replies, 
that  the  the  prifoner  is  guilty,  and  that  he  is  ready  to  prove  him  fo. 
This  is  done  by  two  monoiyllables  in  the  fame  fpirit  of  abbre- 
viation, "  cul.  pnt.f%  which  fignirles  firlt.  that   the   prifoner  is 
guilty,  (cul.  culpable,  or   culpabilis)  and   then   that  the  king  is 
ready  to  prove  him   fo  ;   prtt,   pracfto  furp,  or  paratus  verificarc. 
This  is  therefore  a  replication  on   behalf  of  the  king  viva  voce 
at  the  bar;    which  was  formerly  the  courfe  in  all  pleadings,  as 
we'll  in  civil  as  in  criminal  caufes.     And  that  was  done  in  the 
concifeft  manner:  for  when  the  pleader  intended  to  demur,  he 
expreffed  his  demurrer  in  a  iingle  word,  "judgment  ;"  fignifying 
that  he  demanded  judgment  whether  the  writ,  declaration,  plea, 
&c.  either  in   form  or  matter,  were  fufliciently  good  in    law  : 
and  if  he  meant  to  reft  on  the  truth  of  the  facts  pleaded,  he 
expreffed  that  alfo  in  a  fingle  fyllable,  "  prit;"    fignifying  that 
he  was  ready  to  prove  his  affertions  :  as  may  be  obferved  from 
the  yearbooks  and  other  antient  repofitories  of  law  q.     By  this 
replication  the  king  and  the  prifoner  are  therefore  at  ifTue  :  for 
we  may  remember,  in  our  ftrictures  upon  pleadings  in  the  prece- 
ding book  r,  it  was  obferved,  that  when  the  parties  come  to  a 
fact,  which  is  affirmed  on  one  fide  and  denied  on  the  other,  then 
they  are  faid  to  be  at  iffue  in  point  of  fact:  v/hich  is  evidently 

the 

p  2  Hal.  P.  C.  i$8.  r  See  Vol,  Jll.pag.  siz. 

*l  North's  life  of  lord  Guildford.  98, 
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the  cafe  here,  in  the  plea  of  non  cul.  by  the  prifoner ;  and  the 
replication  of  cul.  by  the  clerk.  And  we  may  alio  remember, 
that  the  uiual  conclufion  of  all  affirmative  pleadings,  as  this  of 
cul.  or  guilty  is,  was  by  an  averment  in  thefe  words,  "  and  this 
"  he  is  ready  to  verify  ;  et  hoc  paratus  eft  verificare :"  which 
fame  thing  is  here  expreiTed  by  the  fingle  word,  " prit" 

How  our  courts  came  to  expreis  a  matter  of  this  importance 
in  fo  odd  and  obfcure  a  manner,  "  remtantam  lam  nevh '(renter  ;" 
can  hardly  be  pronounced  witli  certainty.  It  may  perhaps,  how- 
ever, be  accounted  for  by  fuppofmg,  that  thefe  were  at  firft  fhort 
notes,  to  help  the  memory  of  the  clerk,  and  remind  him  what 
he  was  to  reply;  or  elfe  it  was  the  fhort  method  of  taking  down 
in  court,  upon  the  minutes,  the  replication  and  averment ;  "  cul. 
"  prit :"  which  afterwards  the  ignorance  of  facceeding  clerks 
adopted  for  the  very  words  to  be  by  them  fpoken  s. 

But  however  it  may  have  arifen,  the  joining  of  kTue  (which, 
though  now  ufually  entered  on  the  record',  is  no  otherwise 
joined  u  in  any  part  of  the  proceedings)  feems  to  be  clearly  the 
meaning  of  this  obfcure  exprefiion  w  ;  which  has  puzzled  our' 
moft  ingenious  etymoiogiits,  and  is  commonly  underflood  as  if 
the  clerk  of  the  arraigns,  immediately  on  plea  pleaded^  had  iixed 
an  opprobrious  name  on  theprifoner,  by  aiking  him,  li  culprit, 
"  how  wilt  thou  be  tried  ?"  for  immediately  upon  ifiae  joined 
it  is  enquired  of  the  prifoner,  by  what  trial  he  will  make  his 
innocence  appear.  This  form  has  at  prefent  reference  to  appeals 
and  approvements  only,  wherein  the  appellee  has  his  choice, 
either  to  try  the  accufation  by  battel  or  by  jury.  But  upon  in- 
dictments, 

s    Of  this    ignorance     we   may   fee  daily  the  officer   kids    the   crier  number  them,  for 

jnftances,   in   the   aLufe  of  two   legal  terms  which   the   word    in    law-frcru:h    is,    "  ««/»- 

of  antient  French;  one,   the   prologue  to   all  "  fez  ;"    hut  we  now  hear   it  pronounced  in 

proclamations,  "  eye:,   or  hear  ye,"    which  very  good  Englift,  "  count  thefe." 

is  generally   pronounced    moll  unmeaningly  t  SeejppCfi&K,  §.  i. 

•'  O  yes:"  'he    ether,     a  more   pardonable  u   i  Hawk.  P   C.  3;.?. 

miftake,   viz.  when    a    jury  are   all  i'vvoin,  w  a  Hal.  P.  C.  jc8. 
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dictments,  fince  the  abolition  of  ordeal,  there  can  be  no  other 
trial  but  that  by  jury,  per  pais,  or  by  the  country:  and  there- 
fore, if  the  prifoner  refufes  to  put  himfelf  upon  the  inqueft  in 
the  ufual  form,  that  is,  to  anfwer  that  he  will  be  tried  by  God 
and  the  countryx,  if  a  commoner  ;  and,  if  a  peer,  by  God  and 
his  peersy;  the  indictment,  if  in  treafon,  is  taken  pro  confejfo : 
and  the  prifoner,  in  cafes  of  felony,  is  adjudged  to  Hand  mute, 
and,  if  he  perfeveres  in  his  obitinacy,  {hall  be  condemnecf  to 
the  peine  fort  et  dure. 

Wh  e  n  the  prifoner  has  thus  put  himfelf  upon  his  trial,  the 
clerk  anfwers  in  the  humane  language  of  the  law,  which  always 
hopes  that  the  party's  innocence  rather  than  his  guilt  may  appear, 
vt  God  fend  thee  a  good  deliverance."  And  then  they  proceed, 
as  foon  as  conveniently  may  be,  to  the  trial;  the  manner  of 
which  will  be  considered  at  L.rge  in  the  next  chapter. 

• 

x  A  learned  author,  who  is    very  "feldom  the   trhl  by  ordeal  ufed  formerly  to   be  called 

miftak-;;-!   in    his  conjectures,    ^as    obferved  judicium  Dd.    But   it  fhould  feem,    trmt  whea 

.that   the   proper   anfwer  is    "  by   God  or  the  the  crufeflion    gives   the   prifoner  an  option, 

irttry,"  that   is,    either   by  ordeal  or  by  his    anfwer    muft    be    pofitive  ;  and  not  in 

pay;  bsraafe   the  q-efHon  fuppofes  an   op-  the    disjunctive,    which    returns  the  option 

tinn   in  the  prifoner.     And  certainly  it  gives  back  to  the  profecutor. 

fome  countenance  to  this  obfrrvation,  tl^at  y  Kelynge.  57.  State  Trials,  fajjim. 
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Chapter    the    twenty     seventh. 


Of   TRIAL,    and    CONVICTION. 


f  I /» H  E  feveral  methods  of  trial  and  conviction  of  offenders, 
I  eftablifhed  by  the  laws  of  England,  where  formerly  more 
numerous  than  at  prefent,  through  the  fuperftition  of  our  Saxon 
anceftors  :  who,  like  other  northern  nations,  were  est  rem  ely 
addicted  to  divination  ;  a  character,  which  Tacitus  obferves  of 
the  antient  Germans8.  They  therefore  invented  a  confiderable 
number  of  methods  of  purgation  or  trial,  to  preferve  innocence 
from  the  danger  of  falfe  witneffes,  and  in  confeauence  of  a  no- 
tion  that  God  would  always  interpole  miraculouily,  to  vindicate 
the  guiltlefs. 

I.  The  molt  antient  fpecies  of  trial  was  that  by  ordeal; 
which  was  peculiarly  diftinguifhed  by  the  appellation  of  judicium 
Dei;  and  fometimes  vulgaris  purgatio,  to  diltinguifh  it  from  the 
canonical  purgation,  which  was  by  the  oath  of  the  party.  This 
was  of  two  fortsb,  either  y£r<?-ordeal,  or  ivater-ordtdX  ;  the  for- 
mer being  confined  to  perfons  of  higher  rank,  the  latter  to  the 
common  people0.     Both  thefe  might  be  performed  by  deputy: 

but 

a  de  mor.  Germ.  10.  vel  per  aquam,    fro  divcrfitate  eonditionis  ho- 

b  Mirr.  c.  3.  §.  *3.  milium  :    per   ferrum    calidum,  fi  fucrit  homo 

c  Tenetur  fe purgare  is  qui  accuptur,  per  liber;  per  aquam,  ft  fucrit  rujiicus.  (Glanv. 

Da  judicium;  fcilicet,  per    calidum  ferrum,  I.  14.  c.  1.) 


Ch.  27.  Wrongs.  337 

but  the  principal  was  to  anfwcrfor  the  fuccefs  of  the  trial ;  the 
deputy  only  venturing  fome  corporal  pain,  for  hire,  or.  perhaps 
for  friendlhipd.  Fire-ordeal  was  performed  either  by  taking  up 
in  the  hand,  unhurt,  a  piece  of  red  hot  iron,  of  one,  two,  or 
three  pounds  weight ;  or  elfe  by  walking  barefoot,  and  blind- 
fold, over  nine  redhot  plo  Shares,  laid  lengthwife  at  unequal 
diftances  :  and  if  the  party  efcaped  being  hurt,  he  was  adjudged 
innocent ;  but  if  it  happened  otherwife,  as  without  collufion  it 
ufualiy  did,  he  was  then  condemned  as  guilty.  However,  by 
this  latter  method  queen  Emma,  the  mother  of  Edward  the 
tonfeffor,  is  mentioned  to  have  cleared  her  character,  when  fuf- 
pected  of  familiarity  with  Alwyn  biihop  of  Winchefter6. 

Wat  e  R-ordeal  was  performed,  either  by  plunging  the  bare 
arm  up  to  the  elbow  in  boiling  water,  and  efcaping  unhurt 
thereby  :  or  by  calling  the  perfon  fufpected  into  a  river  or  pond 
of  cold  water;  and,  if  he  floated  therein  without  any  action  of 
fwimming,  it  was  deemed  an  evidence  of  his  guilt ;  but,  if  he 
funk,  he  was  acquitted.  It  is  eafy  to  trace  out  the  traditional  re- 
lics of  this  water-ordeal  in  the  ignorant  barbarity  ftill  pradtifed 
in  many  countries  to  difcover  witches,  by  cafting  them  into  a 
pool  of  water,  and  drowning  them  to  prove  their  innocence. 
And  in  the  Eaftern  empire  the  fire-ordeal  was  ufed  to  the  fame 
purpofe  by  the  emperor  Theodore  Lafcaris;  who,  attributing 
his  ficknefs  to  magic,  caufed  all  thofe  whom  he  fufpected  to 
handle  the  hot  iron  :  thus  joining  (as  has  been  well  remarkedf) 
to  the  mofl  dubious  crime  in  the  world,  the  mofl  dubious  proof 
of  innocence. 

And  indeed  this  purgation  by  ordeal  feems  to  have  been  very 

antient,  and  veryuniverfal,in  the  times  of  fnperflitious  barbarity. 

It  was  known  to  the  antient  Greeks:  for  in  the  Antigone  of 

Vol-  IV.  T  t  Sopho- 


d  This  is  ftill  exprefTed  in  that  common  e  Tho.  Rudborne  Hiff.  my.  W'mton.  I.  4. 

form  of  fpeech,  of  "  going  through  fire  and         c.  1. 
"  water  to  ftrvc  another."  f  Sp.  L.  b.  i*.  c.  j. 
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Sophocles5,  a  perfon,  fufpecled  by  Creon  of  a  mifdemefnor,  de- 
clares himfelf  ready  "  to  handle  hot  iron  and  to  walk  over  lire," 
in  order  to  manifeft  his  innocence  ;  which,  the  fcholiail  tells 
us,  was  then  a  very  ufual  purgation.  And  Grotius*  gives  us 
many  raftances  of  water-ordeal  in  Bithynia,  Sardinia,  and  other 
places.  There  is  alfo  a  very  peculiar  fpecies  of  water-ordeal, 
laid  to  prevail  among  the  Indians  on  the  coafl  of  Malabar; 
where  a  perfon  accufed  of  any  enormous  crime  is  obliged  to  Iwim 
over  a  large  river  abounding  with  crocodiles,  and,  if  he  efcapes 
unhurt,  he  is  reputed  innocent.  As  in  Siam,  befides  the  ufual 
methods  of  fire  and  water-ordeal,  both  parties  are  fometime? 
expofed  to  the  fury  of  a  tiger  let  loofe  for  that  pufpofe  :  and,  if 
the  bead  fpares  either,  that  perfon  is  accounted  innocent ;  if 
neither,  both  are  held  to  be  guilty;  but  if  he  fpares  both,  the 
trial  is  incomplete,  and  they  proceed  to  a  more  certain  criterion'. 

s 

One  cannot  but  be  aftoniihed  at  the  folly  and  impiety  of 
pronouncing  a  man  guilty,  unlefs  he  was  cleared  by  a  miracle ; 
and  of  expecting  that  all  the  powers  of  nature  fhould  be  fuf- 
pended,  by  an  immediate  interpofition  of  providence  to  five  the 
innocent,  whenever  it  was  prefumptuoufly  required.  And  yet 
in  England,  fo  late  as  king  John's  time,  we  find  grants  to  the 
bifhops  and  clergy  to  ufe  the  judicium  ferri,  aquae,  et  ignis*. 
And,  both  in  England  and  Sweden,  the  clergy  prefided  at  this 
trial,  and  it  was  only  performed  in  the  churches  or  in  other 
confecrated  ground  :  for  which  Stiernhook1  gives  the  reafon  ; 
t(  non  dejuit  Mis  operae  et  labor  is  pretium ;  Jemper  emm  ab  ejuf- 
"  modi  judicio  aliquid  lucri  facerdctibus  obveniebat."  But,  to  rive 
it  it's  due  praife,  we  find  the  canon  law  very  early  declaring 
againft  trial  by  ordeal,  or  vulgaris  purgatio,  as  being  the  fabric 
of  the  devil,  '*  cum  fit  contra  praeceptum  Domini,  non  tentabis 
"  Dominum  Deum  tuumm."     Upon  this  authority,  though  the 

canons 


g  v.  270. 

h  On  Numb.  v.  7. 

i  Mod.  Univ.  Hilt,  vii,  z$S. 

k  Spelm.  Clojf.  43 jf. 


1  de  jure  Sueomtm.  1.  r.  c.  8. 

m  Decrct.  part,  2.   cotj.  2.  qu.   $■   d$>   ) 

Decretal   B,    3.  tit,  jo.  c.  p.  &  CJoh 
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canons  themfelves  were  of  no  validity  in  England,  it  was  thought 
proper  (as  had  been  done  in  Denmark  above  a  century  before0) 
to  difufc  and  abolifh.  this  trial  entirely  in  our  courts  of  juftice, 
by  an  act.  of  parliament  in  3  Hen.  III.  according  to  fir  Edward 
Coke  °,  or  rather  by  an  order  of  the  king  in  council ?. 

II.  A  n  o  t  h  f.  r  fpecies  of  purgation,  fomewhat  fimilar  to  the 
former,  but  probably  iprung  from  a  prefumptuous  abufe  of  re- 
velation in  the  ages  of  dark  fuperftition,  was  the  corjned,  0 
morfel  of  execration  :  being  a  piece  of  cheefe  or  bread,  of  about 
an  owwzz  in  weight,  which  was  confecrated  with  a  form  of  ex- 
orcifm ;  deuring  of  the  Almighty  that  it  might  caufe  convulfions 
and  palenefs,  and  find  no  pafTage,  if  the  man  was  really  guilty ; 
but  might  turn  to  health  and  nourifhment,  if  he  was  innocent q: 
as  the  water  of  jealoufy  among  the  Jews  r  was,  by  God's  efpecial 
appointment,  to  caufe  the  belly  to  fwell  and  the  thigh  to  rot,  if 
the  woman  was  guilty  of  adultery.  This  corfned  was  then  given 
to  the  fufpecled  perfon :  who  at  the  fame  time  alfo  received  the 
holv  facrament s :  if  indeed  the  corfned  was  not,  as  fome  have 
fufpected  the  facramental  bread  itfelf ;  till  the  mbfequent  in- 
vention of  tranfubftantiation  preferved  it  from  profane  ufes  with 
a  more  profound  refpect  than  formerly.  Our  hiftorians  aflure  us, 
that  Godwin,  earl  of  Kent  in  the  reign  of  king  Edward  the 
confeffor  abjuring  the  death  of  the  king's  brother,  at  lad  ap- 
pealed to  his  corfned,  "  per  buccellam  deglutiendam  abjuravjt*,** 
which  ftuck  in  his  throat  and  killed  him.  This  cuftom  has  been 
long  fince  gradually  abolifhed,  though  the  remembrance  of  it 
{till  fubfifts  in  certain  phrafes  of  abjuration  retained  among  the 
common  people  u. 

T  t  2  Ho  w- 

n  Mod.Un.  Hift  xxxii.  ioj.     -            v  r  Numb.    ch.  v. 

o  9  Rep.   32.  s  LL  Canut.  c.  6. 

p    i   P.ym.   Foed.  n8.   Spelm.    Ghjf.  y.6.  t  Ingulph. 

a    Pryn.     Rec.     Appen.    jo.    Seld.     Eadm.  u  As,    "    I   will  take  the  facrament  upon 

/«/•  48.  it;     may   this  morfel   be  my  lad;    and  the 

<1  Splem.  Gl.  439.  like. 
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H  o  we  v  e  R  we  cannot  but  remark,  that  though  in  European 
countries  this  cuflom  moft  "probably  arofe  from  an  abufe  of  re- 
vealed religion,  yet  credulity  and  fu  perflation  will  in  all  ages 
and  in  all  climates,  produce  the  fame  or  fimilar  effects.  And 
therefore  we  (hall  not  be  furprized  to  find  that  in  the  kingdom 
of  Pegu  there  ftill  fubfifts  a  trial  by  the  corfned,  very  fimilar  to 
that  of  our  anceftois,  only  fubtiituting  raw  rice  inflead  of  bread vv. 
And  in  the  kingdom  of  Monomopata,  they  have  a  method  of 
deciding  lawfuits  equally  whimfical  and  uncertain.  The  witnefs 
for  the  plaintiff  chews  the  bark  of  a  tree,  endued  with  an  emetic 
quality;  which,  being  fufiiciently  maflicated,  is  then  infufed  in 
water,  which  is  given  the  defendant  to  drink.  If  his  ftomach 
rejects  it,  he  is  condemned  :  if  it  flays  with  him,  he  is  abfolved, 
unleis  the  plaintiff  will  drink  fome  of  the  fame  water  ;  and,  if 
it  flays  with  him  alfo,  the  fuit  is  left  undetermined  x. 

These  two  antiquated  methods  of  trial  were  principally  in 
ufe  among  our  Saxon  anceftors.  The  next,  which  ftill  remains 
in  force,  though  very  rarely  in  ufe,  owes  it's  introduction  among 
us  to  the  princes  of  the  Norman  line.     And  that  is 

III.  The  trial  by  battel^  duel,  or  fingle  combat :  which  was 
another  fpecies  of  prefumptuous  appeals  to  providence,  under  an 
expectation  that  heaven  would  unqueflionably  give  the  victory  to 
the  innocent  or  injured  party.  The  nature  of  this  trial,  in  cafes 
of  civil  injury,  upon  iffuc  joined  in  a  writ  of  right,  wras  fully 
difcufTed  in  the  preceding  book y :  to  which  I  have  only  to  add, 
that  the  trial  by  battel  may  be  demanded  at  the  election  of  the 
appellee,  in  either  an  appeal  or  an  approvement;  and  that  it  is 
carried  on  with  equal  folemnity  as  that  on  a  writ  of  right :  but 
with  this  difference,  that  there  each  party  might  hire  a  champion, 
but  here  they  mufl  fight  in  their  proper  pcrfons.  And  therefore 
if  the  appellant  or  approver  be  a  woman,  a  priefl,  an  infant,  or 

of 
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of  the  age  of  flxty,  or  lame,  or  blind,  he  or  (he  may  counterplead 
and  refufe  the  wager  of  battel ;  and  compel  the  appellee  to  put 
himfelfupon  the  country.  Alfo  peers  of  the  realm,  bringing  an 
appeal,  (hall  not  be  challenged  to  wage  battel,  on  account  of  the 
dignity  of  their  perfons  ;  nor  the  citizens  of  London,  by  fpecial 
charter,  becaufe  fighting  fcems  foreign  to  their  education  and 
employment.  So  likewife  if  the  crime  be  notorious ;  as  if  the 
thief  be  taken  with  the  mainour,  or  the  murderer  in  the  room 
with  a  bloody  knife,  the  appellant  may  refufe  the  tender  of  battel 
from  the  appellee  z ;  for  it  is  unreafonable  that  an  innocent  man 
mould  flake  his  life  againft  one  who  is  already  half-convicted. 

The  form  and  manner  of  waging  battel  upon  appeals  are 
much  the  fame  as  upon  a  writ  of  right;  only  the  oaths  of 
the  two  combatants  are  vaftly  more  ftriking  and  folemn*.  The 
appellee,  when  appealed  of  felony,  pleads  not  guilty,  and  throws 
down  his  glove,  and  declares  he  will  defend  the  fame  by  his 
body:  the  appellant  takes  up  the  glove,  and  replies  that  he  is 
ready  to  make  good  the  appeal,  body  for  body.  And  thereupon 
the  appellee,  taking  the  book  in  his  right  hand,  and  in  his  left 
the  riorht  hand  of  his  anta^onift,  fwears  to  this  effect.  "  Hoc 
<;  audi,  homo  quern  per  manum  teneo,''  <&c :  "  hear  this,  O  man 
W  whom  I  hold  by  the  hand,  who  calleft  thyfelf  John  by  the 
"  name  of  baptifm,  that  I,  who  call  myfelf  Thomas  by  the  name 
*'  of  baptifm,  did  not  felonioufly  murder  thy  father,  William 
"  by  name,  nor  am  any  way  guilty  of  the  faid  felony.  So  help 
"  me  God,  and  the  faints  ;  and  this  I  will  defend  againft  thee 
"  by  my  body,  as  this  court  fhall  award."  To  which  the  ap- 
pellant replies,  holding  the  bible  and  his  antagonift's  hand  in  the 
fame  manner  as  the  other :  "  hear  this,  O  man  whom  I  hold 
"  by  the  hand,  who  calleft  thyfelf  Thomas  by  the  name  of  bap- 
"  tifm,  that  thou  art  perjured :  and  therefore  perjured,  becaufe 
"  that  thou  felonioufly  didft  murder  my  father,  William  by 
"  name.     So  help  me  God  and  the  faints  ;    and  this  I  will  prove 

"  againft 
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"  againft.  thee  by  my  body,  as  this  court  (hall  award  b."  The 
battel  is  then  to  be  fought  with  the  fame  weapons,  viz.  batons, 
the  fame  folemnity,  and  the  fame  oath  againft  amulets  and  for- 
eery,  that  are  ufed  in  the  civil  combat :  and  if  the  appellee  be 
fo  far  vanquished,  that  he  cannot  or  will  not  fight  any  longer, 
he  {hall  be  adjudged  to  be  hanged  immediately;  and  then,  as 
well  as  if  he  be  lulled  in  battel,  providence  is  deemed  to  have 
determined  in  favour  of  the  truth,  and  his  blood  mall  be  at- 
tainted. But  if  he  kills  the  appellant,  or  can  maintain  the  light 
from  funrifing  till  the  ftars  ?ippear  in  the  evening,  he  fha.ll  be- 
acquitted.  So  alfo  if  the  appellant  becomes  recreant,  and  pro- 
nounces the  horrible  word  of  craven,  he  mall  lofe  his  liber  am  le- 
gem, and  become  infamous ;  and  the  appellee  mall  recover  his 
damages,  and  alfo  be  for  ever  quit,  not  only  of  the  appeal,  but 
of  all  indictments  likewife  for  the  fame  offence. 

IV.  The  fourth  method  of  trial  ufed  in  criminal  cafes  is  that 
by  the  peers  of  Great  Britain,  in  the  court  of  parliament,  or  the 
court  of  the  lord  high  ftewai  d,  when  a  peer  is  capitally  indicted. 
Of  this  enough  has  been  faid  in  a  former  chapter  c ;  to  which  I 
fhall  now  only  add,  that,  in  the  method  and  regulations  of  it's 
proceedings,  it  differs  little  from  the  trial  per  patriam,  or  by 
jury:  except  that  the  peers  need  not  all  agree  in  their  verdict; 
but  the  greater  number,  confiding  of  twelve  at  the  leaft,  will 
conclude,  and  bind  the  minority  4. 

V.  T  ii  e  trial  by  jury,  or  the  country,  per  patnarn,  is  alfo 
that  trial  by  the  peers  of  every  Engiifhman,  which,  as  the 
grand  bulwark  of  his  liberties,  is  fecured  to  him  by  the  great 

charter e : 

b  There    is  a    (hiking  refemblance  be-  foner  was    the   caufe  of    his    death ;      the 

tween  this  procefs,   and  that  of  the  court  of  prifoner,   that     he      was     innocent     of    the 

Areopagus  at  Athens,   for  murder ;  wherein  charge  againft    him.     (Pott.    Antiqu.  b.  i. 

the  profecutor  and  prifoner  were  both  Avorn  c.  19.) 

in  the  moft  folemn  manner  ;  the  profecutor,  c  See  pag.  159. 

that   he  was   related    to   the  deceafed     (  for  d   Kelynge.  5$.    Stat.  7  W.  III.  c.  3.  §.  II. 

none  but   near    relations   were   permitted    to  Fofler.  147. 
profecute  in    that   court)  »nd  that  the  pri- 
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charter6 :  "  nullus  liber  homo  capiatur,  vel  hnpri/bnetur,  aut  exu/ef, 
"  aut  aliquo  alio  modo  deftruatur,  niji  per  kgah  judicium  pari  urn. 
"  fuorutrii  vel  per  legem  terrae" 

T  h  E  antiquity  and  excellence  of  this  trial,  for  the  fettling  of 
civil  property,  h  ore  been  explained  at  largef.     And  it  will 

hold  much  ftronger  in  criminal  cafes ;  iince,  in  times  of  diffi- 
culty and  danger,  more  is  to  be  apprehended  from  the  violence 
and  partiality  of  judges  appointed  by  the  crown,  in  fuits  between 
the  king  and  the  fubjed,  than  in  diiputes  between  one  individual 
and  another,  to  fettle  the  metes  and  boundaries  of  private  pro- 
perty. Our  law  has  therefore  wifely  placed  this  ftrong  and  two- 
ipld  barrier,  of  a  prefentrnent  and  a  trial  by  jury,  between 
the  liberties  of  the  people,  and  the  prerogative  of  the  crown. 
It  vms  r.eceflary,  for  preferring  the  admirable  ballance of  our 
Ipnftitution,  to  veil  the  executive  power  of  the  laws  in  the 
prince:  d  :  this  power  might  be  dangerous  and  dcflructive 

to  that  very  cor.  ton,  if  exei  ted  without  check  or  control,  by 

ft  .....  er  and  .  mer  occaiionally  named  by  the  crown  $ 
might  then,  as  in  France  or  Turkey,  imprifon,  diipatch, 
or  exile  any  man  that  was  obnoxious  to  the  government,  by  an 
feaftant  dec!  ion,  that  fuck  is  their  will  and  pleafure.  But  the 
feu::  F  the  Engiilh  faws  have  with  excellent  forecaft  con- 

trived, that  no  man  mould  be  called  to  anfwer  to  the  king:  for 
any  capital  crime,  unlefs  upon  the  preparatory  accufation  of 
twelve  or  more  of  his  fellow  fubjecls,  the  grandjury  :  and  that 
the  truth  of  every  accufation,  whether  preferred  intheihapeof 
indictment,  information,  or  appeal,  mould  afterwards  be  con- 
firmed by  the  unanimous  fuffrage  of  twelve  of  his  equals  and 
neighbours,  indifferently  chofen,  and  fuperior  to  all  lufpicion. 
So  that  the  liberties  of  England  cannot  but  fubfrft,  fo  long  as  this 
palladium  remains  facred  and  inviolate,  not  only  from  all  open 
attacks,  (which  none  will  be  fo  hardy  as  to  make)  but  alfo  from 
all  fecret  machinations,  which  may  fap  and  undermine  it ;  by 
introducing  new  and  arbitrary  methods  of  trial,  by  juftices  of 

the 
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the  peace,  commiffioners  of  the  revenue,  and  courts  of  con- 
fcience.  And  however  convenient  thefe  may  appear  at  firft,  (as 
doubtlefs  all  arbitrary  powers,  well  executed,  are  the  moil  con- 
venient) yet  let  it  be  again  remembered,  that  delays,  and  little 
inconveniences  in  the  forms  of  juftice,  are  the  price  that  all  free 
nations  muft  pay  for  their  liberty  in  more  lubftantial  matters  ; 
that  thefe  inroads  upon  this  facred  bulwark  of  the  nation  are 
fundamentally  oppofite  to  the  fpirit  of  our  conflitution  ;  and 
that,  though  begun  in  trifles,  the  precedent  may  gradually  in- 
creafe  and  fpread,  to  the  utter  difufe  of  juries  in  queftions  of  the 
moft  momentous  concern. 

Wh  a  t  was  faid  of  juries  in  general,  and  the  trial  thereby, 
in  civil  cafes,  will  greatly  marten  our  prefent  remarks,  with 
regard  to  the  trial  of  criminal  fuits  ;  indictments,  informations, 
and  appeals :  which  trial  I  mail  confider  in  the  fame  method 
that  1  did  the  former  ;  by  following  the  order  and  courfe  of  the 
proceedings  themfelves,  as  the  moft  clear  and  perfpicuous  way 
of  treating  it. 

When  therefore  a  prifoner  on  his  arraignment  has  pleaded 
not  guilty,  and  for  his  trial  hath  put  himfclf  upon  the  country, 
which  country  the  jury  arc,  the  flieriffof  the  county  muft  re- 
turn a  panel  of  jurors,  liberos  et  legales  homines,  de  vicinetc ; 
that  is,  freeholders,  without  juft  exception,  and  of  the  vifne  or 
neighbourhood  ;  which  is  interpreted  to  be  of  the  county  where 
the  fact  is  committed8.  If  the  proceedings  are  before  the  court 
of  king's  bench,  there  is  time  allowed,  between  the  arraign- 
ment and  the  trial,  for  a  jury  to  be  impanelled  by  writ  of  venire 
facias  to  the  fheriff,  as  in  civil  caufes  :  and  the  trial  in  cafe  of  a 
mifdemefnor  is  had  at  ni/i  prius,un\e(s  it  be  of  fuch  confequence 
as  to  merit  a  trial  at  bar  ;  which  is  always  invariably  had  when 
the  prifoner  is  tried  for  any  capital  offence.  But,  before  com- 
miffioners of  oyer  and  terminer  and  gaol  delivery,  the  merift  by 
virtue  of  a  general  precept  directed  to  him  beforehand,  returns 

to 
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to  the  court  a  panel  of  forty  eight  jurors,  to  try  all  felons  that 
may  be  called  upon  their  trial  at  that  fefiion  :  and  therefore  it  is 
there  ufual  to  try  all  felons  immediately,  or  foon,  after  their 
arraignment.  But  it  is  not  cuftomary,  nor  agreeable  to  the  ge- 
neral courfe  of  proceedings,  unlefs  by  confent  of  parties,  to  try 
perfons  indicted  of  fmaller  mifdemefnors  at  the  lame  court  in 
which  they  have  pleaded  not  guilty,  or  traverfed  the  indictment. 
But  they  ufually  give  feciirity  to  the  court,  to  appear  at  the  next 
affifes  or  fefiion,  and  then  and  there  to  try  the  traverfe,  giving 
notice  to  the  profecutor  of  the  fame. 

In  cafes  of  high  treafon,  whereby  corruption  of  blood  may 
enfue,  or  mifprifion   of  fuch    treafon,  it  is   enacted  by  ftatute 
7  W.  III.  c  3.   firft,  that  no  perfon  mall  be  tried  for  any  fuch 
treafon,  except  an  attempt  to  afiafiinate  the  king,  unlefs  the  in- 
dictment be  found  within  three  years  after  the  offence  commit- 
ted :  next,  that   the  prifoner  fhall  have  a  copy  of  the  indict- 
ment, but  not  the  names  of  the  witnefTes,  five  days  at  lead  be- 
fore the  trial ;  that  is,  upon    the  true  conftruclion  of  the  act, 
before  his  arraignment11 ;  for  then   is  his  time  to  take  any  ex- 
ceptions thereto,  by  way  of  plea  or  demurrer:   thirdly,  that  he 
fhall  alfo  have  a  copy  of  the  panel  of  jurors  two  days  before  his 
trial :  and,  laftly,  that  he   fhall  have  the  fame  compulfive  pro- 
cefs  to-  bring  in   his   witnefTes  for  him,  as  was  ufual  to  compel 
their  appearance  again/I  him.     And,  by  ftatute   7  Ann.  c.  21. 
(which   did  not  take  place  till  after  the  deceafe  of  the  late  pre- 
tender) all  perfons,  indicted  for  high  treafon  or  mifprifion  there- 
of, fhall  have  not   only  a  copy  of  the  indictment,   but  a  lift  of 
all  the  witnefTes  to  be  produced,  and  of  the  jurors  impanelled, 
with  their  profeflions  and  places  of  abode,  delivered  to  him  ten 
days  before  the  trial,  and  in  the  prefence  of  two  witnefTes  ;  the 
better  to  prepare  him  to  make  his  challenges  and  defence.     But 
this  laft  aft,  fo  far  as  it  affected  indictments  for  the  inferior  fpe- 
ci.es  of  high  treafon,  refpecting  the  coin  and  the  royal  feals,  is 
repealed  by  the  ftatute  6  Geo.  III.  c.   53.   elfe  it  had  been  im- 
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poffible  to  have  tried  thofe  offences  in  the  fame  circuit  in  which 
they  are  indicted  :  for  ten  clear  days,  between  the  finding  and 
the  trial  of  the  indictment,  will  exceed  the  time  ufually  allotted 
for  any  feflion  of  oyer  and  terminer1.  And  no  perfon  indicted  for 
felony  is,  or  (as  the  law  ftands)  ever  can  be,  entitled  to  fuch 
copies,  before  the  time  of  his  trialk. 

When  the  trial  is  called  on,  the  jurors  are  to  be  fworn,  as 
they  appear,  to  the  number  of  twelve,  unlefs  they  are  challen* 
ged  by  the  party. 

Challenges  may  here  be  made,  either  on  the  part  of  the 
king,  or  on  that  of  the  prifoner  ;  and  either  to  the  whole  array, 
or  to  the  ieparate  polls,  for  the  very  famereafons  that  they  may 
be  made  in  civil  caufes1.  For  it  is  here  at  leaft  as  neceffary,  as 
there,  that  the  fherifT  or  returning  officer  be  totally  indifferent ; 
that  where  an  alien  is  indicted,  the  jury  mould  be  de  medietate, 
or  half  foreigners;  (which  does  not  indeed  hold  in  treafons"1, 
aliens  being  very  improper  judges  of  the  breach  of  allegiance 
to  the  king)  that  on  every  panel  there  mould  be  a  competent 
number  of  hundredors ;  and  that  the  particular  jurors  mould  be 
emni  exceptione  major es ;  not  liable  to  objection  either  propter  ho- 
noris refpeflum,  propter  defeclum,  propter  ajfeclum,  or  propter  de-> 
lid  urn. 

Challenges  upon  any  of  the  foregoing  accounts  are  fitted 
challenges  for  caufe ;  which  may  be  without  ftint  in  both  cri- 
minal and  civil  trials.  But  in  criminal  cafes,  or  at  lcaft  in  capi^ 
tal  ones,  there  is,  in  favorem  vitae,  allowed  to  the  prifoner  an 
arbitrary  and  capricious  fpecies  of  challenge  to  a  certain  number 
of  jurors,  without  fhewing  any  caufe  at  all;  which  is  called  a 
peremptory  challenge :  a  provifion  full  of  that  tendernefs  and 
humanity  to  prifoners,  for  which  our  Englifh  laws  are  juftly 
famous.     This  is  grounded  on  two  reafons.     i.  As  every  one 
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mud  be  fenfible,  what  fudden  impreflions  and  unaccountable  pre- 
judices we  are  apt  to  conceive  upon  the  bare  looks  and  geftures 
of  another  ;  and  how  neceffary  it  is,  that  a  prifoner  (when  put  to 
defend  his  life)  fhould  have  a  good  opinion  of  his  jury,  the  want 
of  which  might  totally  difconcert  him  ;  the  law  wills  not  that 
he  mould  be  tried  by  any  one  man  againft  whom  he  has  con- 
ceived a  prejudice,  even  without  being  able  to  aflign  a  reafon  for 
fuch  his  diflike.  2.  Becaufe,  upon  challenges  for  caufe  fhewn, 
if  the  reafon  affigned  prove  infufficient  to  fet  afide  the  juror, 
perhaps  the  bare  quellioning  his  indifference  may  fometimes  pro- 
voke a  refentment ;  to  prevent  all  ill  confequeces  from  which, 
the  prifoner  is  flill  at  liberty,  if  he  pleafes,  peremptorily  to  fet 
him  alide. 

This  privilege,  of  peremptory  challenges,  though  granted 
to  the  prifoner  is  dented  to  the  king  by  the  ftatute  33  Edw.  I. 
ft.  4.  which  enacts,  that  the  king  mail  challenge  no  jurors 
without  afligning  a  caufe  certain,  to  be  tried  and  approved  by 
the  court.  However  it  is  held,  that  the  king  need  not  affign 
his  caufe  of  challenge,  till  all  the  panel  is  gone  through,  and 
unlefs  there  cannot  be  a  full  jury  without  theperfons  fo  chal- 
lenged. And  then,  and  not  fooner,  the  king's  counfel  muil 
fhew  the  caufe  :  otherwife  the  juror  mall  be  f\vornn. 

T  h  e  peremptory  challenges  of  the  prifoner  mufthowcverhave 
fome  reafonable  boundary ;  otherwife  he  might  never  be  tried. 
This  reafonable  boundary  is  fettled  by  the  common  law  to  be  the 
number  of  thirty  five  ;  that  is,  one  under  the  number  of  three 
full  juries.  For  the  law  judges  that  five  and  thirty  are  fully 
fufEcient  to  allow  the  mod  timorous  man  to  challenge  through 
mere  caprice  ;  and  that  he  who  peremptorily  challenges  a  greater 
number,  or  three  full  juries  has  no  intention  to  be  tried  at  all. 
And  therefore  it  dealt  with  one,  who  peremptorily  challenges 
above  thirty  five,  and  will  not  retract  his  challenge,  as  with  one 
who  flands  mute  orrefufes  his  trial;    by  fentencing  him  to  the 

U  u  2  pins 
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peine  forte  et  dure  in  felony,  and  by  attainting  him  in  treafon  °. 
And  fo  the  law  Hands  at  this  day  with  regard  to  treafon  of  any 
kind. 

B  u  t  by  ftatute  22  Hen.  VIII.  c.  14.  (which,  with  regard  to 
felonies,  ftands  unrepealed  by  ftatute  1  &  2  Ph.  &  Mar.  c.  10.) 
by  this  ftatute,  I  fay,  no  perfon  arraigned  for  felony,  can  be 
admitted  to  make  any  more  than  twenty  peremptory  challenges. 
But  how  if  the  prifoner  peremptorily  challenges  twenty  one? 
what  fha.ll  be  done  ?  The  old  opinion  was,  that  judgment  of 
peine  forte  et  dure  mould  be  given,  as  where  he  challenged  thirty 
fix  at  the  common  law p :  but  the  better  opinion  feems  to  be q, 
that  fuch  challenge  mall  only  be  difregarded  and  overruled.  Be- 
caufe,  firil,  the  common  law  doth  not  inflict  the  judgment  of 
penance  for  challenging  twenty  one,  neither  doth  the  ftatute 
inflict  it ;  and  fo  heavy  a  judgment  mall  not  be  impofed  by  im- 
plication. Secondly  the  words  of  the  ftatute  are,  kC  that  he  be 
"  not  admitted  to  challenge  more  than  twenty  ;"  the  evident 
conftruction  of  which  is,  that  any  farther  challenge  fhall  be  dif- 
allowed  or  prevented  :  and  therefore,  being  null  from  the  be- 
ginning, and  never  in  fact  a  challenge,  it  can  fubjecl  the  pri- 
foner to  no  punilhment ;   but  the  juror  fhall  be  regularly  fworn. 

If,  by  reafon  of  challenges  or  the  default  of  the  jurors,  a 
fufficient  number  cannot  be  had  of  the  original  panel,  a  tales 
may  be  awarded  as  in  ci^il  caufes  r,  till  the  number  of  twelve  is 
fworn,  "  well  and  truly  to  try,  and  true  deliverance  make,  be- 
"  tween  our  fovereign  lord  the  king,  and  the  prifoner  whom 
"  they  have  in  charge  ;  and  a  true  verdict  to  give,  according  to 
"  t^ieir  evidence." 

When  the  jury  is  fworn,  if  it  be  a  caufe  of  any  confequence, 
the  indictment  is  ufually  opened,  and  the  evidence  maiihalled, 
examined,  and  enforced  by  the  counfel  for  the  crown  or  profe- 

cution. 

o  a   Hal.  P.  C.  z6S.  q  3  Inft.  217.       2  Hal.  P.  C.  27s. 

p  2  Hawk.    P.  C.  414.  r  See  Vol.  Ill,  pag.  3S4. 
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CUtion.  But  it  is  a  fettled  rule  at  common  law,  that  no  counfcl 
fhall  be  allowed  a  prilbner  upon  his  trial,  upon  the  general  iffue, 
in  any  capital  crime,  unlcfs  fome  point  of  law  ihall  arife  proper  to 
be  debated  s.  A  rule,  which  (however  it  may  be  palliated  under 
cover  of  that  noble  declaration  of  the  law,  when  rightly  under- 
ftood,  that  the  judge  lhall  be  counfel  for  the  prifoner  ;  that  is, 
ihall  fee  that  the  proceedings  againft  him  are  legal  and  ftrictly 
regular c)  feems  to  be  not  at  all  of  a  piece  with  the  reft  of  the 
humane  treatment  of  prifoners  by  the  Englifh  law.  For  upon 
what  face  of  reafon  c:m  that  afhftance  be  denied  to  fave  the  life 
of  a  man,  which  yet  is  allowed  him  in  profecutions  for  every 
petty  trefpafs  ?  Nor-  indeed  is  it  ftrictly  fpeiiking  a  part  of  our 
antient  law  :  for  the  mirrour  u.  having  obferved  the  neceflity  of 
counfel  in  civil  fuits,  "  who  know  how  to  forward  and  defend 
"  the  caufe,  by  the  rules  of  law  and  cuftoms  of  the  realm," 
immediately  afterwards  fubjoins  ;  "  and  more  neceftary  are  they 
"  for  defence  upon  indi&ments  and  appeals  of  felony,  than  upon 
"  other  venial  caufes  V  And,  to  hy  the  truth,  the  judges 
memfelves  are  i'o  fenfible  of  this  defect  in  our  modern  practice, 
that  they  leldom  fcruple  to  allow  a  prifoner  counfel  to  ftand  by 

him 


s  2.  Hawk.  P.  C.  400. 

t  Sir  Luward  Coke  (3  Inft.  1:7.)  jives 
another  additional  rea'bn  for  this  refufal, 
"  becaufe  the  evidence  to  convict  a  prifoner 
"  fiiould  be  fo  danifeft,  as  it  could  not  be 
"  contradicted."  It  was  therefore  thought 
too  dangerous  an  experiment,  to  let  ac  ad- 
vocate try,  whether  it  could  be  contradicted 
or  no. 

u  c.  3.  §.  1. 

w  Father  Parfons  the  jefuit,  and  after 
him  bifhop  Ellys,  (of  En^Uih  liberty  ii.  z<5.) 
have  imagined,  that  the  benefit  of  counfel 
to  plead  for  them  was  firft  denied  to  pri- 
soners by  a  law  of  Henry  I,  meaning  (  I 
prefume)  chapters  47  and  48  of  the  code 
which  is  ufually  attributed  to  that  prince. 
'*  Dccvafis  criminalibus  vel  capitalibus  nemo 
*'  quacrat  confilium ;    quia  ur.placitatus  Jtatim 


"  perncoct,  fine otnni  pttithne  confilii. la 

"  aliis  omnibus  potcft  ct  debet  uti  confilio."  But 
this  confilium,  I  conceive,  fignifies  only  an 
imparlance,  and  the  pelilio  conj'lii  is  craving 
leave  to  imparl;  (See  Vol.  III.  pag.  a$>8.) 
which  is  not  allowable  in  any  crimi- 
nal profecution.  This  will  be  manifeit  by 
comparing  this  law  with  a  co-temporary 
paffage  in  the  grand  coitftimier  of  Norman- 
dy, (  ch.  85.  )  whkh  fpcaks  of  imparlances 
in  perfonal  actions.  "  Apres  ce,  eft  tenu  le 
"  querclle  a  refpondre  ;  ct  aura  cong'ie  dc  Joy 
"  confeiller,  s'il  le  demands  :  ct  quand  il  fera 
"  confeillc,  il  pent  ncyer  le  faicl  dont  il  ell  ac- 
"  cufe."  Or,  as  it  Hands  in  the  latin  text, 
(edit.  1539.^  "  Qurelatus  autem  poftea  tcne- 
"  titr  refpondere  ;  el  babebit  licentiam  confu- 
*'  /  endi,  ft  requirat :  habit 0  autem  conjilio,  i** 
"  bet  fatlum  negare  quo  accufatus  eft," 
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him  at  the  bar,  and  inftruct  him  what  queftions  to  alk,  or  even 
to  afk  queftions  for  him,  with  reipecl  to  matters  of  fact :  for 
as  to  matters  of  law,  arifing  on  the  trial,  they  are  inlitled  to 
the  afliftance  of  counfel,  But  ftill  this  is  a  matter  of  too  much 
importance  to  be  left  to  the  good  pleafure  of  any  judge,  and  is 
worthy  the  interpoiition  of  the  legillature ;  which  has  fhewn 
it's  inclination  to  indulge  prifoners  with  this  reafonable  affiftance, 
by  enacting  in  ftatute  7  W.  III.  c.  3,  that  perfons  indicted  for 
fuch  high  treafon,  as  works  a  corruption  of  the  blood,  or  mif- 
prifion  thereof,  may  make  their  full  defence  by  counfel,  not  ex- 
ceeding two,  to  be  named  by  the  prifoner  and  amgned  by  the 
court  or  judge  :  and  this  indulgence,  by  llatute  20  Geo.  II.  c.  30. 
is  extended  to  parliamentary  impeachments  for  high  trealon,  which 
were  excepted  in  the  former  act. 

The  doctrine  of  evidence  upon  pleas  of  the  crown  is,  in 
moft  refpects,  the  fame  as  that  upon  civil  actions.  There  are 
however  a  few  leading  points,  wherein  by  feveral  ftatutes  and 
refolutions,  a  difference  is  made  between  civil  and  criminal 
evidence. 

First,  in  all  cafes  of  high  treafon,  petit  treafon,  and  mif- 
prifion  of  treafon,  by  ftatutes  1  Edw.  VI.  c.  12.  5  &  6  Edw.  VI. 
c.  1 1.  and  i  &  2  Ph.&  Mar.  c.  10.  two  lawful  witneffes  are  re- 
quired to  convict  a  prifoner  ;  except  in  cafes  of  coining31,  and 
counterfeiting  the  feals  ;  orunlefs  the  party  mail  willingly  and 
without  violence  confefs  the  fame.  By  ftatute  7  W.  III.  c.  3.  in 
prolecutions  for  thofe  treafon s  to  which  that  act  extends,  the 
fame  rule  is  again  enforced,  with  this  addition,  that  the  con- 
feflion  of  the  prifoner,  which  mail  countervail  the  neceflity  of 
fuch  proof,  mult  be  in  open  court ;  and  it  is  declared  that  both 
witneffes  muft  be  to  the  fame  overt  act  of  treafon,  or  one  to  one 
overt  act,  and  the  other  to  another  overt  act  of  the  fame  fpecies 
of  treafon y,  and  not  of  diftinct  heads  or  kinds  :  and  no  evidence 
fhall  be  admitted  to  prove  any  overt  act  not  exprefsly  laid  in  the 

indict- 
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indictment.  And  therefore  in  fir  John  Fenwick's  cafe,  in  king 
William's  time,  where  there  was  but  one  witnefs,  an  act  of  par- 
liament* was  made  on  purpofe  to  attaint  him  of  treafon,  and  he 
was  executed1.  But  in  almoft  every  other  accufation  one  pofitive 
witnefs  is  fufficient.  Baron  Montefquieu  lays  it  down  for  a  ruleb, 
that  thofc  laws  which  condemn  a  man  to  death  in  any  cafe  on  the 
depoution  of  a  ftngle  witnefs,  are  fatal  to  liberty  :  and  he  adds 
this  reafon,  that  the  witnefs  who  aflirms,  and  the  accufed  who 
denies,  make  an  equal  ballance0 ;  there  is  a  neceffity  therefore 
to  call  in  a  third  man  to  incline  the  fcale.  But  this  feems  to  be 
carrying  matters  too  far:  for  there  are  fome  crimes,  in  which  the 
very  privacy  of  their  nature  excludes  the  poflibility  of  having 
more  than  one  witnefs  :  muft  thefe  therefore  efcape  unpunifhed? 
Neither  indeed  is  the  bare  denial  of  the  perfon  accufed  equi- 
valent to  the  pofitive  oath  of  a  difinterefted  witnefs.  In  cafes  of 
indictments  for  perjury,  this  doctrine  is  better  founded;  and 
there  our  law  adopts  it :  for  one  witnefs  is  not  allowed  to  con- 
vict a  man  indicted  for  perjury  ;  becaufe  then  there  is  only  one 
oath  againft  another1".  .  In  cafes  of  treafon  alfo  there  is  the  ac- 
cufed' s  oath  of  allegiance,  to  counterpoife  the  information  of  a 
lingle  witnefs  ;  and  that  may  perhaps  be  one  reafon  why  the  law 
requires  a  double  teftimony  to  convict  him  :  though  the  prin- 
cipal reafon,  undoubtedly,  is  to  fecure  the  fubj eel  from  being  fa- 
crificed  to  fictious  confpiracies,  which  have  been  the  engines  of 
profligate  and  crafty  politicians  in  all  ages. 

Secondly,  though  from  the  reverfal  of  colonel  Sidney's 
attainder  by  act  of  parliament  in  1689s  ifc  mav  De  collected*", 
that  the  mere  fimilitude  of  hand-writing  in  two  papers  fhewn 
to  a  jury,  without  other  concurrent  teftimony,  is  no  evidence 
that  both  were  written  by  the  fame  perfon  ;  yet  undoubtedly 
the  teftimony  of  witnefles,  well  acquainted  with  the  party's 

handa 

7.  Stat.  8.  W.  III.  c.  4.  d  10  Mod.  194. 

a  St.  Tr.  V.  40.  e  St.  Tr.  VIII.  471. 

b  Sp.  L.  b.  12.  c.  3.  £  i  Hawk.  P.  C.  431. 
c  Beccar.  c.  13. 
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hand,  that   they  believe  the  paper  in   quefiion  to  have  been 
written  by  him,  is  evidence  to  be  left  to  a  juryg. 

Thirdly,  by  the  ftatute  21  Jac.  I.  c.  27.  a  mother  of  a 
baftard  child,  concealing  it's  death,  muft  prove  by  one  witnefs 
that  the  child  was  born  dead  ;  otherwife  fuch  concealment  mail 
be  evidence  of  her  having  murdered  ith. 

Fourthly,  all  prefumptive  evidence  of  felony  mould  be 
admitted  cautioufly  :  for  the  law  holds,  that  it  is  better  that  ten 
guilty  perfons  efcape,  than  that  one  innocent  fuffer.  And  fir 
Matthew  Hale  in  particular^  lays  down  two  rules,  moft  prudent 
and  neceffary  to  be  obferved  :  1 .  Never  to  convict  a  man  for 
ftealing  the  goods  of  a  perfon  unknown,  merely  becaufe  he  will 
give  no  account  how  he  came  by  them,  unlefs  an  actual  felony 
be  proved  of  fuch  goods:  and,  2.  Never  to  convict  any  perfon  of 
murder  or  manflaughter,  till  at  leaft  the  body  be  found  dead  ; 
on  account  of  two  inftances  he  mentions,  where  perfons  were 
executed  for  the  murder  of  others,  who  were  then  alive,  but 
mining.  * 

Lastly,  it  was  an  anticnt  and  commonly  received  practice', 
(derived  from  the  civil  law,  and  which  alfo  to  this  day  obtains 
in  the  kingdom  of  France")  that,  as  counfel  was  not  allowed  to 
any  prifoner  accufed  of  a  capital  crime,  fo  neither  mould  he  be 
fuffered  to  exculpate  himfelf  by  theteftimony  of  any  witneffes. 
And  therefore  it  deferves  to  be  remembered,  to  the  honour  of 
Mary  I,  (whofe  early  fentiments,  till  her  marriage  with  Philip 
of  Spain,  feem  to  have  been  humane  and  generous')  that  when 
me  appointed  fir  Richard  Morgan  chief  juftice  of  the  common- 
pleas,  fhe  injoinedhim,  "  that  notwithstanding  the  old  error, 

which 

g  Lord  Prefton's  cafe.  A.  D.  1690.     St.  j  2  Hal.  P.  C.  290. 

Tr.  IV.  453.     Francia's   ca'e.  A.  D.  1716.  i  St.  Tr.  I.  pajfim. 

St.  Tr.  VI.  69.     Layer's  cafe.  A.  D.  1722.  k  Domat.   puhl.  law.  b.    3.  t.     1.  Molitefq. 

ibid.    279.        Henzey's    cafe.     A.  D  1758.  Sp.  L.  b.  29.  c.  ij, 

4  Burr.  644.  1  See  pag.  17. 
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"  which  did  not  admit  any  witnefs  to  fpeak,  or  any  other  matter 
"  to  he  heard,  in  favour  of  the  adverfary,  her  majefty  being 
M  party;  her  highnefs'  pleafure  was,  that  whatfoever  could  be 
"  brought  in  favour  of  the   fubject  fhould  be  admitted  to   be 
"  heard  :  and  moreover,  that  the  juftices  mould  not  perfuade 
"  themfelves  to  fit  in  judgment  otherwife  for  her  highnefs  than 
t;  for  her  fubjec"tM.  Afterwards,  in  one  particular  inftance  (when 
embezzling  the  queen's  military  (lores  was  made  felony  by  fta-. 
tute  31  Eliz.  c.  4.)  it  was  provided  that  any  perfon,  impeached 
for  fuch  felony,  "  mould  be  received  and  admitted  to  make  any 
**  lawful  proof  that  he  could,  by  lawful   witnefs  or  otherwife, 
"  for  his  dif charge  and  defence  :'*  and   in  general  the  courts 
grew  fo  heartily  afhamed  of  a  doctrine  fo  unreafonable  and  op- 
preffive,  that  a  practice  was  gradually  introduced  of  examining 
witnefTes  for  the  prifoner,  but  not  upon  oath" :   the  confequence 
of*  which  hall  was,  that  the  jury  gave  lefs  credit  to  the  priioner's 
evidence,  than  to  that  produced  by  the  crown.  Sir  Edward  Coke° 
protefts  very  ftrongly  againft  this  tyrannical  practice  :  declaring 
that  he  never  read  in  any  act  of  parliament,  book-cafe,  or  re- 
cord, that  in  criminal  cafes  the  party  accufed  mould  not  have 
witneffes  fworn  for  him  ;  and  therefore  there  was  not  fo  much 
?&  feint  ill  a  juris  againft  itp.     And  the  houfe  of  commons  were 
fo  fenfible  of  this  abfurdity,  that  in  the  bill  for  abolifhing  hof- 
tilities  between  England  and  Scotlandq,  when  felonies  committed 
by  Englishmen  in  Scotland  were  ordered  to  be  tried  in  one  of  the 
three  northern  counties,  they  inliited  on  a  claufe,  and  carried  it r 
againft  the  efforts  of  both  the  crown  and  the  houfe  of  lords, 
againft  the  practice  of  the  courts  in  England,  and  the  exprefs 
law  of  Scotland5,  "  that  in  all  fuch  trials,  for  the  better  difco- 
**  very  of  the  truth,  and  the  better  information   of  the  con- 
"  fcienccs  of  the  jury,  and  juftices,  there  {hall  be  allowed  to  the 
Vol.  IV.  W  w  "  party 

m  Honrgfh.  mz.  St.  Tr.  I.  71.  q  Stat.  4  Jac.  I.e.  1. 

n  a  Bulftr.  147.  Cro.  C-c.r.  ipt.  r  Com.  Journ.    4,    s,    *»i    13,    xs,  29, 

o  3   Infl.  79.  30  Juti.  1607. 

p  See  alfo  1  Hal.  P.  C.  183  and  his  fum-  s  Ibid,  4.  Jun.  i6oj. 
jnary  i<54. 
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"  party  arraigned  the  benefit  of  fuch  credible  witncffes,  to  be 
"  examined  upon  oath,  as  can  be  produced  for  his  clearing  and 
"  juftincation."  At  length  by  the  ftatute  7  W.  III.  c.  3.  the 
famemeafure  of  juftice  was  eftablifhed  throughout  all  the  realm, 
in  cafes  of  treafon  within  the  act :  and  it  was  afterwards  decla- 
red by  ftatute  1  Ann.  ft.  2.  c.  9.  that  in  all  cafes  of  treafon  and 
felony,  all  witnefies/or  the  prifoner  fhould  be  examined  upon 
oath,  in  like  manner  as  the  witnefles  agabift  him. 

When  the  evidence  on  both  fides  is  clofed,  the  jury  cannot 
be  difcharged  till  they  have  given  in  their  verdict  \  but  are  to 
confider  of  it,  and  deliver  it  in,  with  the  fame  forms,  as  upon 
civil  caufes :  only  they  cannot,  in  a  criminal  cafe,  givezprivy 
verdicT.  But  an  open  verdict  may  be  either  general,  guilty,  or 
not  guilty  ;  or  fpecial,  fetting  forth  all  the  circumftances  of  the 
cafe,  and  praying  the  judgment  of  the  court,  whether,  forin- 
ftance,  on  the  facts  ftated,  it  be  murder,  manflaughter,  or  no 
crime  at  all.  This  is  where  they  doubt  the  matter  of  law,  and 
therefore  chufe  to  leave  it  to  the  determination  of  the  court ; 
though  they  have  an  unqueftionable  right  of  determining  upon 
all  the  circumftances,  and  finding  a  general  verdict,  if  they  think 
proper  fo  to  hazard  a  breach  of  their  oaths  :  and,  if  their  verdict 
be  notorioufly  wrong,  they  may  be  punifhed  and  the  verdict  fet 
afide  by  attaint  at  the  fuit  of  the  king  ;  but  not  at  the  fuit  of  the 
prifoner".  But  the  practice,  heretofore  in  ufe,  of  fining,  imprifon- 
ing,  or  otherwife  punifhing  jurors,  merely  at  the  discretion  of  the 
court,for  finding  their  verdict  contrary  to  the  direction  of  thejudge, 
was  arbitrary,  unconftitutional,  and  illegal:  and  is  treated  as  fuch 
by  fir  Thomas  Smith,  two  hundred  years  ago  ;  who  accounted 
"  fuch  doings  to  be  very  violent,  tyrannical,  and  contrary  to  the 
*'  liberty  and  cuftom  of  the  realm  of  England"."  For,  as  fir 
Matthew  Hale  well  obferves*,  it  would  be  a  raoft  unhappy  cafe 
for  thejudge  himfelf,  if  the  prifoner' s  fate  depended  upon  his 
directions: — unhappy  alfo  for  the  prifoner  j  for,  if  the  judge's 

opi- 

t  a  Hal.  P.  C  300.     a  Hawk,  P.  C.  439.         w  Smith's  commonw.  1.  3.  c.  I* 
u  z  Hal.  P.  C.  310.  X*  Hal.  P.  C.  313. 
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opinion  muft  rule  the  verdict,  the  trial  by  jury  would  be  ufelefs. 
Yet  in  many  inftances  y,  where  contrary  to  evidence  the  jury  have 
found  the  prifoner  guilty,  their  verdict  hath  been  mercifully  let 
afide,  and  a  new  trial  granted  by  the  court  of  king's  bench  ;  for 
in  fuch  cafe,  as  hath  been  faid,  it  cannot  be  fet  right  by  attaint. 
But  there  hath  yet  been  no  initance  of  granting  a  new  trial, 
where  the  prifoner  was  acquitted  upon  the  firft  7!. 

If  the  jury  therefore  find  the  prifoner  not  guilty,  he  is  then 
for  ever  quit  and  difcharged  of  the  accufation  a ;  except  he  be  ap- 
pealed of  felony  within  the  time  limited  by  law.  But  if  che 
jury  find  him  guilty  b,  he  is  then  faid  to  be  convicled  of  the  crime 
whereof  he  ftands  indicted.  Which  conviction  may  accrue  two 
ways  ;  either  by  his  confefiing  the  offence  and  pleading  guilty  ; 
or  by  his  being  found  fo  by  the  verdict  of  his   country. 

When  the  offender  is  thus  convicted,  there  are  two  col- 
lateral circumftances  that  immediately  arife.  i.  On  a  convic- 
tion, in  general,  for  any  felony,  the  reafonable  expenfes  of 
profecution  are  by  ftatute  25  Geo.  II.  c.  36.  to  be  allowed  to 
the  profecutor  out  of  the  county  flock,  if  he  petitions  the  judge 
for  that  purpofe  ;  and  by  ftatute  27  Geo.  II.  c.  3.  poor  perfems, 
bound  over  to  give  evidence,  are  likewife  entitled  to  be  paid 
their  charges,  as  well  without  conviction  as  with  it.  2.  On 
a  conviction  of  larciny  in  particular,  the  profecutor  fliall  have 
reftitution  of  his  goods,  by  virtue  of  the  ftatute  21  Hen.  VIII. 
c.  1 1.  For  by  the  common  law  there  was  no  reftitution  of  goods 
upon  an  indictment,  becaufe  it  is  at  the  fuit  of  the  king  only  ; 
and  therefore  the  party  was  enforced  to  bring  an  appeal  of  rob- 

W  w  2  bery, 

y  1  L^v.  9.  T.   Jones.     163.  St.  Tr.  X.  b  In   the  Roman  republic,  when  the  pri- 

416.  foner    was    convicted  of    any   capital  offence 

z  i  Hawk,  P.  C.  441.  by    his     judges,    the   form    of    pronouncing 

a  The  civil   law    in    fuch   cafe  only   dif-  that     conviction    was    fomething   peculiarly 

charges  him  from  the  fame  accufer,    but  not  dfelicate  :     not   that   he    was  guilty,   but  that 

from   the   fxme   accufation,    (F£.    48.  A.  7.  he  had   not    been   enough    upon   his  guard  ; 

§.  ».)  "  $<irinn  eayifc  videtur."  (Fefos.  315  ) 
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bery,  in  order  to  have  his  goods  again  c.  But,  it  being  confidered 
that  the  party,  profecuting  the  offender  by  indictment,  deferves 
to  the  full  as  much  encouragement  as  he  who  profecutes  by  ap- 
peal, this  ftatute  was  made,  which  enacts,  that  if  any  perfon 
be  convicted  of  larciny  by  the  evidence  of  the  party  robbed,  he 
fhall  have  full  refticution  of  his  money,  goods,  and  chattels  j. 
or  the  value  of  them  out  of  the  offender's  goods,  if  he  has  any, 
by  a  writ  to  be  granted  by  the  juftices.  And  this  writ  of  refti- 
tution  mail  reach  the  goods  fo  ftolen,  notwithstanding  the  pro- 
perty  d  of  them  is  endeavoured  to  be  altered  by  fate  in  market 
overt e.  And,  though  this  may  feem  fomewhat  hard  upon  the 
buyer,  yet  the  rule  of  law  is  that  "  fpoliatus  debet,  ante  omnia, 
<i  reft'itui ;"  efpeciaiiy  when  he  hasufed  all  the  diligence  in  his 
power  to  convicl  the  felon.  And,  Gnce  the  cafe  is  reduced  to 
this  hard  neceflity,  that  either  the  owner  or  the  buyer  muff  fuf- 
fer ;  the  law  prefers  the  right  of  the  owner,  who  has  done  a 
meritorious  act  by  purfuing  a  felon  to  condign  punifhment,  to 
the  right  of  the  buyer,  whofe  merit  is  only  negative,  that  he 
has  been  guilty  of  no  unfair  tranfaction.  Or  elfe,  fecondly,  with- 
out fuch  writ  of  refticution,  the  party  may  peaceably  retake  his 
goods,  wherever  he  happens  to  find  them  f,  uniefs  a  new  pro- 
perty be  fairly  acquired  therein.  Or,  laftly,  it  the  felon  be  con- 
victed and  pardoned,  or  be  allowed  his  clergy,  the  party  robbed 
miy  bring  his  action  of  trover  againft  him  for  his  goods;  and 
recover  a  fatisfaction  in  damages.  But  fuch  action  lies  not  be- 
fore profecution ;  for  fo  felonies  would  be  made  up  and  healed  g : 
and  alfo  recaption  is  unlawful,  if  it  be  done  with  intention  to 
imother  or  compound  the  larciny  ;  it  then  becoming  the  heinous 
offence  of  theft-bote,  as  was  mentioned  in  a  former  chapter11. 

I  t  is  not  uncommon,  when  a  perfon  is  convicted  of  a  mifde- 
mefnor,  which  principally  and  more  immediately  affects  fome  in- 
dividual, as  a  battery,  imprifonment,  or  the  like,  for  the  court 

to 

c  3  Inft.  Z4z.  f  See  Vol.  III.  pag.  4. 

d  See  Vol.  II.  pag.  450.  g  1  Hal.  P.  C.  545. 

c  1  Hul.  P.  C.  $43.  h  See  pag.  133. 
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to  permit  the  defendant  to  /peak  with  the  profecutor  >  before  any 
judgment  is  pronounced  ;  and,  if  the  profecutor  declares  him- 
felf  fatisfied,  to  inflict  but  a  trivial  punifhment.  This  is  done, 
to  reimburfc  the  profecutor  his  expenfes,  and  make  him  fome 
private  amends,  without  the  trouble  and  circuity  of  a  civil  action. 
But  it  furely  is  a  dangerous  practice  :  and,  though  it  may  be  in- 
trufted  to  the  prudence  and  difcretion  of  the  judges  in  the  fu- 
perior  courts  of  record,  it  ought  never  to  be  allowed  in  local  or 
inferior  jurifdicHons,  fuch  as  the  quarter-feflions ;  where  profe- 
cutions  for  afTauJts  are  by  this  means  too  frequently  commenced, 
rather  for  private  lucre  than  for  the  great  ends  of  public  juftice. 
Above  all,  it  mould  never  be  fuffered,  where  the  teftimony  of 
the  profecutor  himfelf  is  neceflary  to  convict  the  defendant :  for 
by  this  means,  the  rules  of  evidence  are  entirely  fubverted;  the 
profecutor  becomes  in  effect  a  plaintiff,  and  yet  is  fuffered  to 
bear  witnefs  for  himfelf.  Nay  even  a  voluntary  forgivenefs,  by 
the  party  injured,  ought  not  in  true  policy  to  intercept  the  flroke 
of  juftice.  "  This,"  fays  an  elegant  writer1,  (who  pleads  with 
equal  ftrength  for  the  certainty  as  for  the  lenity  of  punifhment) 
"  may  be  an  act  of  good-nature  and  humanity,  but  it  is  contrary 
"  to  the  good  of  the  public.  For,  although  a  private  citizen 
"  may  difpenfe  with  fatisfaction  for  his  private  injury,  he  cannot 
"  remove  the  neceffity  of  public  example.  The  right  of  punifh- 
N  ing  belongs  not  to  any  one^individual  in  particular,  but  to  the 
"  fociety  in  general,  or  the  fovereign  who  reprefents  thatfociety : 
"  and  a  man  may  renounce  his  own  portion  of"  this  right,  buS 
"  he  cannot  give  up  that  of  others." 

1  Becc.  ch.  4$. 
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Chapter  the   twenty    eighth. 
Of   the   BENEFIT   of  CLERGY. 


AFTER,  trial  and  conviction,  the  judgment  of  the  court 
regularly  follows,  unlefs  fufpended  or  arretted  by  fome 
intervening  circumftance  ;  of  which  the  principal  is  the  benefit  of 
clergy  :  a  title  of  no  fmall  curiofity  as  well  as  ufe  ;  and  concern- 
ing which  I  fhall  therefore  enquire,  i.  Into  it's  original,  and 
the  various  mutations  which  this  privilege  of  clergy  hasfuflained. 
2.  To  what  perfons  it  is  to  be  allowed  at  this  day.  3.  In  what 
cafes.     4.  The  confequences  of  allowing  it. 

I.  Clergy,  the  prhilegium  clericale,  or  in  common  fpeech 
the  benefit  of  clergy,  had  it's  original  from  the  pious  regard  paid 
by  chriftian  princes  to  the  church  in  it's  infant  ftate  ;  and  the 
ill  ufe  which  the  popiih  ecclefiaftics  foon  made  of  that  pious  re- 
gard. The  exemptions,  which  they  granted  to  the  church,  were 
principally  of  two  kinds  :  1.  Exemption  of  places,  confecrated 
to  religious  duties,  from  criminal  arrefts,  which  was  the  foun- 
dation of  fancluaries  :  2.  Exemption  of  the  -perfons  of  clergy- 
men from  criminal  procefs  before  the  fecular  judge  in  a  few  par- 
ticular cafes,  which  was  the  true  original  and  meaning  of  the 

frivilegiutn  clericale. 

But 
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But  the  clergy,  encreafing  in  wealth,  power,  honour,  num- 
ber, and  intereft,  began  foon  to  fet  up  for  themfelves:  and  that 
which  they  obtained  by  the  favour  of  the  civil  government,  they 
now  claimed  as  their  inherent  right ;  and  as  a  right  of  the  high- 
eft  nature,  indefeaiible,  and  jure  divino*.  By  their  canons  there- 
fore and  conftitutions  they  endeavoured  at,  and  where  they  met 
with  eafy  princes  obtained,  a  vaft  extenfion  of  thefe  exemp- 
tions :  as  well  in  regard  to  the  crimes  themfelves,  of  which  the 
lift  became  quite  univerfaP;  as  in  regard  to  the  perfons  exempt- 
ed, among  whom  were  at  length  comprehended  not  only  every 
little  fubordinate  officer  belonging  to  the  church  or  clergy,  but 
even  many  that  were  totally  laymen. 

In  England  however,  although  the  ufurpations  of  the  pope 
were  very  many  and  grievous,  till  Henry  the  eighth  entirely  exter- 
minated his  fupremacy,  yet  a  total  exemption  of  the  clergy  from 
fecular  jurifdiction  could  never  be  thoroughly  effected,  though, 
often  endeavoured  by  the  clergy0 :  and  therefore,  though  the  an- 
tient  prhilegium  dericale  was  in  fame  capital  cafes,  yet  it  was  not 
mniverfally,  allowed.  And  in  thofe  particular  cafes,  the  ufe  was 
for  the  bilhop  or  ordinary  to  demand  his  clerks  to  be  remitted 
out  of  the  king's  courts,  as  foon  as  they  were  indicted  :  con- 
cerning the  allowance  of  which  demand  there  was  for  many 
years  a  great  uncertain tyd ;  till  at  length  it  was  finally  fettled  in 
the  reign  of  Henry  the  fixth,  that  the  prifoner  mould  firft  be 
arraigned  ;  and  might  either  then  claim  his  benefit  of  clergy,  by 
way  of  declinatory  plea  j  or,  after  conviflion,  by  way  of  arreft- 
ing  judgment.  This  latter  way  is  moft  ufually  practifed,  as  it 
is  more  to  the  fatisfaction  of  the  court  to  have  the  crime  pre- 
vioufly  afcertained  by  confeflion  or  the  verdict  of  a  jury;  and 
alfo  as  it  is  more  advantageous  to  the  prifoner  himfelf,  who  may 

poffibly 

a  The  principal    argument,  upon  which  b  See  Vol.  III.  pag.  fo. 

they  founded   this  exemption,  was  that   text  c  Keilw.  180. 

of  fcripturc  ;  "  touch  not  mine  anointed,  and  d  i  Hal.  P.  C.  372. 
f*  do  my  prophets  no  harm."  (Keilw.  181.) 
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poifibly  be  acquitted,  and  (o  need  not  the  benefit  of  his  clergy 
at  all. 

Originally  the  law  was  held,  that  no  man  fhould  be  ad- 
mitted to  the  privilege  of  clergy,  but  fuch  as  had  the  habitum  et 
tonfuram  -clericalem*.  But  in  procefs  of  time  a  much  wider  and 
more  comprehenfive  criterion  was  eftabliflied  :  every  one  that 
could  read  (a  mark  of  great  learning  in  thofe  days  of  ignorance 
and  her  fitter  fuperftition)  being  accounted  a  clerk  or  clericus, 
and  allowed  the  benefit  of  clerkfhip,  though  neither  initiated  in 
holy  orders,  nor  trimmed  with  the  clerical  tonfure.  But  when 
learning,  by  means  of  the  invention  of  printing,  and  other  con- 
current caufes,  began  to  be  more  generally  diffeminated  than 
formerly;  and  reading  was  no  longer  a  competent  proof  of  clerk- 
lhip,  or  being  in  holy  orders;  it  was  found  that  as  many  laymen 
as  divines  were  admitted  to  the  privilegium  clericale  :  and  there- 
fore by  ftatute  4  Hen.  VII.  c.  13.  a  distinction  was  once  more 
drawn  between  mere  lay  fcholars,  and  clerks  that  were  really  in 
orders.  And,  though  it  was  thought  reafonable  ftill  to  mitigate 
the  feverity  of  the  law  with  regard  to  the  former,  yet  they  were 
not  put  upon  the  fame  footing  with  actual  clergy  ;  being  fub- 
jected  to  a  flight  degree  of  punimment,  and  not  allowed  to  claim 
the  clerical  privilege  more  than  once.  Accordingly  the  ftatute 
directs,  that  no  perfon,  once  admitted  to  the  benefit  of  clergy, 
ihall  be  admitted  thereto  a  fecond  time,  unlefs  he  produces  his 
orders :  and,  in  order  to  diftinguifh  their  perfons,  all  laymen 
who  are  allowed  this  privilege  fhall  be  burnt  with  a  hot  iron  in 
the  brawn  of  the  left  thumb.  This  diftinction  between  learned 
laymen,  and  real  clerks  in  orders,  was  abolifhed  for  a  time  by  the 
ftatutes  28  Hen.  VIII.  c.  r,  and  32  Hen.  VIII.  c.  3.  but  is  heldf 
to  have  been  virtually  reftored  by  ftatute  1  Edw.  VI.  c.  12.  which 
ftatute  alfo  enacts  that  lords  of  parliament,  and  peers  of  the 
realm,  may  have  the  benefit  of  their  peerage,  equivalent  to  that 
of  clergy,  for  the  firft  offence,  (although  they  cannot  read,  and 

with 

c  z  Hal.  P.  C.  37».  M.  Paris,  A,  D.  us?*       f  H°b-  *P4« 
See  Vol.  I.  pag.  34. 
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without  being  burnt  in  the  hand)  for  all  offences  then  clergyable 
to  commoners,  and  alfo  for  the  crimes  of  houfebreaking,  high- 
way robbery,  horfe-flealing,  and  robbing  of  churches. 

After    this  burning   the  laity,  and    before  it    the    real 
clergy,  were  difcharged  from  the  fentence  of  the  law  in  the 
king's  courts,  and  delivered  over  to  the  ordinary,  to  be  dealt 
with  according  to  the  ecclefiaftical  canons.  Whereupon  the  or- 
dinary, not  fatislicd  with  the  proofs   adduced  in  the  profane  fe- 
cular  court,  fet  himfelf  formally  to  work  to  make  a  purgation  of 
the  offender  by   a   new  canonical   trial ;  although  he  had  been 
previoufly  convicted  by  his  country,  or  perhaps  by  his  own  con- 
feffron.     This  trial  was  held  before  the  bifliopin  perfon,  or  his 
deputy;  and  by  a  jury   of  twelve  clerks:  and  there,  firft,  the 
party  himfelf  was  required  to  make  oath  of  his  own  innocence  ; 
next,  there   was  to   be  the  oath  of  twelve  compurgators,  who 
fwore  they  believed  he  fpoke  the  truth  ;  then,  witneffes  were  to 
be  examined  upon  oath,  but  on  behalf  of  the  prifoner  onlyj 
and,  lafdy,  the  jury  were  to  bring  in  their  verdicf  upon  oath, 
which  ufually  acquitted  the  prifoner  :  other  wife,  if  a  clerk,  he 
was  degraded,  or  put  to  penance8.    A  learned  judge,  in  the  be- 
ginning of  the  lail  century11,  remarks  with  much  indignation 
the  vaft  complication  of  perjury  and  fubornation  of  perjury,  in 
this  folemn  farce  of  a  mock  trial ;  the  witneffes,  the  compur- 
gators, and  the  jury,  being  all  of  them  partakers  in  the  guilt : 
the  delinquent  party  alfo,  though  convicted  before  on  the  cleareft 
evidence,  and  confeious  of  his  own  offence,  yet  was  permitted 
and  almoll  compelled  to  fwear  himfelf  not  guilty  :  nor  was  the 
o-ood  bilhop  himfelf,  under  whofe  countenance  this  fcene  of 
wickednefs  was  daily  tranfacted,  by  any  means  exempt  from  a 
mare  of  it.     And  yet  by  this  purgation  the  party  was  reftored  to 
his  credit,  his  liberty,  his  lands,  and  his  capacity  of  purchafing 
afrem,  and  was  entirely  made  a  new  and  an  innocent  man. 

Vol.  IV.  X  x  This 
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This  fcandalous  proftitution  of  oaths,  and  the  forms  of  juf- 
tice,  in  the  almoft  conftant  acquittal  of  felonious  clerks  by  pur- 
gation, was  the  occafion,  that,  upon  very  heinous  and  notorious 
circumftances  of  guilt,  the  temporal  courts  would  not  truft  the 
ordinary  with  the  trial  of  the  offender,  but  delivered  over  to  him 
the  convicted  clerk,  abjque  purgatione  facienda :  in  which  fitua- 
tion  the  clerk  convict  could  not  make  purgation;  but  was  to  con- 
tinue in  prifon  during  life,  and  was  incapable  of  acquiring  any 
perlonal  property,  or  receiving  the  profits  of  his  lands,  unlefs 
the  king  mould  pleafe  to  pardon  him.  Both  thefe  courfes  were 
in  fome  degree  exceptionable  ;  the  latter  being  perhaps  too  rigid, 
as  the  former  was  productive  of  the  moll  abandoned  perjury. 
As  therefore  thefe  mock  trials  took  their  rife  from  factious  and 
popifh  tenets,  tending  to  exempt  one  part  of  the  nation  from 
the  general  municipal  law ;  it  became  high  time,  when  the  re- 
formation was  thoroughly  eftablifhed,  to  abolifh  fo  vain  and  im- 
pious a  ceremony. 

Accordingly  the  flatute  1 H  Eliz.  c.  7.  enacts,  that,  for 
the  avoiding  of  fuch  perjuries  and  abufes,  after  the  offender  has 
been  allowed  his  clergy,  he  fhall  not  be  delivered  to  the  ordinary, 
as  formerly  ;  but,  upon  fuch  allowance  and  burning  in  the  hand, 
lie  fhall  forthwith  be  enlarged  and  delivered  out  of  prifon  ; 
with  provifo,  that  the  judge  may,  if  he  thinks  fit,  continue  the 
oiTender  in  gaol  for  any  time  not  exceeding  a  year.  And  thus 
the  liw  continued,  for  above  a  century,  unaltered;  except  only 
that  the  ftatute  21  Jac.  I.  c.  6.  allowed,  that  women  convicted 
of  fimple  larcinies  under  the  value  often  millings  mould,  (not 
properly  have  the  benefit  of  clergy,  for  they  were  not  called  upon 
to  read  ;  but)  be  burned  in  the  hand,  and  whipped,  flocked,  or 
imprifoned  for  any  time  not  exceeding  a  year.  And  a  fimilar  in- 
dulgence, by  the  ftatutes  3  &  4  W.  &  M.  c.  9.  and  4&5W.&  M. 
c.  24.  was  extended  to  women,  guilty  of  any  clergyable  felony 
whatfoever  ;  who  were  allowed  once  to  claim  the  benefit  of  the 

Jtatute,  in  like  manner  as  men  might  claim  the  benefit  of  clergy, 

and 
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and  to  be  difcharged  upon  being  burned  in  the  hand,  p»nd  im- 
prifoned  for  any  time  not  exceeding  a  year.     All   women,  all 
peers,  and  all  male  commoners  who  could  read,  were  therefore 
difcharged  in  fuch  felonies  ;  abfolutely,  if  clerks  in  orders  j  and 
for  the  firft  offence,  upon  burning  in  the  hand,  if   lay:     yp 
all  liable  (excepting  peers)  if  the  judge  faw  occafion  to  inv 
fonment  not  exceeding  a  year.     And  thofemen,  who  Could 
read,  if  under  the  degree  of  peerage,  were  hanged. 

Afterward  s  indeed  it  was  confidered,  that  education  and 
learning  were  no  extenuations  of  guilt,  but  quite  the  reverfe : 
and  that,  if  the  puniihment  of  death  for  fimple  felony  was  too 
fevere  for  thofe  who  had  been  liberally  inftrucled,  it  was,  a  for* 
tiori,  too  fevere  for  the  ignorant  alfo.  And  thereupon  by  ftatute 
5  Ann.  c.  6.  it  was  enacted  that  the  benefit  of  clergy  mould  be 
granted  to  all  thofe  who  were  intitled  to  afk  it,  without  re- 
quiring them  to  read  by  way' of  conditional  merit.  And  expe- 
rience having  fliewn,  that  fo  very  univerfal  a  lenity  was  frequently 
inconvenient,  and  an  encouragement  to  commit  the  lower  de- 
grees of  felony;  and  that,  though  capital  punifhments  were  too 
rigorous  for  thefe  inferior  offences,  yet  no  puniihment  at  all  (or 
next  to  none,  as  branding  or  whipping)  was  as  much  too  gentle  ; 
it  was  enacted  by  the  lame  ftatute,  5  Ann.  c.  6.  that  when  any 
perfon  is  convicted  of  any  theft  or  larciny,  and  burnt  in  the  hand 
for  the  fame  he  fhall  alfo  be  committed  to  the  houfe  of  correc- 
tion or  public  workhoufe,  to  be  there  kept  to  hard  labour  for 
any  time  not  lefs  than  fix  months,  and  not  exceeding  two  years  ; 
with  a  power  of  inflicting  a  double  confinement  in  cafe  of  the 
party's  efcape  from  the  firft.  And  it  is  alfo  enacted  by  the  fta- 
tutes  4  Geo.  I.  c.  11.  and  6  Geo. I.e.  23.  that  when  any  per- 
fons  mail  be  convicted  of  any  larciny,  either  grand  or  petit,  or 
any  felonious  ftealing  or  taking  of  money  or  goods  and  chattels, 
either  from  the  perfon  or  the  houfe  of  any  other,  or  in  any  other 
manner,  and  who  by  the  law  fly  all  be  entitled  to  the  benefit  of  clergy ', 
and  liable  only  to  the  penalties  of  burning  in  the  hand  or  whipping, 
the  court  in  their  difcretion,  infteadof  fuch  burning  in  the  hand  or 
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whipping,  may  direct  fuch  offenders  to  be  tranfported  to  America 
for  fevenyears  :  and,  if  they  return  orare  feen  at  large  in  this  king- 
dom within  that  time,  it  fhall  be  felony  without  benefit  of  clergy. 

I  n  this  ftate  does  the  benefit  of  clergy  at  prefent  ftand  ;  very 
considerably  different  from  it's  original  inftitution  :  the  wifdom 
of  the  Englifh  legiflature  having  in  the  courfe  of  a  long  and 
laborious  procefs,  extracted  by  a  noble  alchemy  rich  medicines 
out  of  poifonous  ingredients ;  and  converted,  by  gradual  muta- 
tions, what  was  at  firft  an  unreafonable  exemption  of  particular 
popifh  ecclefiaftics,  into  a  merciful  mitigation  of  the  general 
law,  with  refpect  to  capital  punilhment. 

F  r  o  m  the  whole  of  this  detail  we  may  collect,  that,  how- 
ever in  times  of  ignorance  and  fuperftitition  that  monfter  in  true 
policy  may  for  a  while  fubfift,  of  a  body  of  men,  reliding  in  the 
bowels  of  a  ftate,  and  yet  independent  of  it's  laws  ;  yet,  when 
learning  and  rational  religion  have  a  little  enlightened  mens' 
minds,  lociety  can  no  longer  endure  an  abfurdity  fo  grofs,  as 
muff  deftroy  it's  very  fundamentals.  For,  by  the  original  con- 
tract of  government,  the  price  of  protection  by  the  united  force 
of  individuals  is  that  of  obedience  to  the  united  will  of  the 
community.  This  united  will  is  declared  in  the  laws  of  the 
land :  and  that  united  force  is  exerted  in  their  due,  and  uni- 
verfal,  execution. 

II.  I  am  next  to  enquire,  to  what  Perfons  the  benefit  of  clergy 
is  to  be  allowed  at  this  day  :  and  this  muft  be  chiefly  collected 
from  what  has  been  obferved  in  the  preceding  article.  For,  upon 
the  whole,  we  may  pronounce,  that  all  clerks  in  orders  are  with- 
out any  branding,  and  of  courfe  without  any  tranfportation,  (for 
that  is  only  fubftituted  in  lieu  of  the  other)  to  be  admitted  to  this 
privilege,  and  immediately  difcharged,  or  at  moll:  only  confined 
for  one  year:  and  this  as  often  as  they  offend'.  Again,  all  lords 
of  parliament  and  peers  of  the  realm,  by  the  ftatute  i  Edw.  VI. 
c.  12.  fhall  be  difcharged  in  all  clergyable  and  other  felonies, 
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provided  for  by  tire  act,  without  any  burning  in  the  hand,  in 
the  fame  manner,  as  real  clerks  convict :  but  this  is  only  for 
the  firft  offence.  Laftly,  all  the  commons  of  the  realm,  not  in 
orders,  whether  male  or  female,  fhall  for  the  firft  offence  be 
difcharged  of  the  punifhment  of  felonies,  within  the  benefit  of 
clergy;  upon  being  burnt  in  the  hand,  and  fuffering  a  difcre- 
tionary  imprifonment ;  or,  in  cafe  of  larciny,  upon  being  trans- 
ported for  feven  years,  if  the  court  fhall  think  proper.  It  hath 
been  faid,  that  Jews,  and  other  infidels  and  heretics,  were  not 
capable  of  the  benefit  of  clergy,  till  after  the  ftatute  5  Ann.  c.  6. 
as  being  under  a  legal  incapacity  for  orders  k.  Bat  I  much  ques- 
tion whether  this  was  ever  ruled  for  law,  fince  the  re-intro- 
duclion  of  the  Jews  into  England,  in  the  time  of  Oliver  Crom- 
well. For,  if  that  were  the  cafe,  the  Jews  are  ftill  in  the  fame 
predicament,  which  every  day's  experience  will  contradict: 
the  flatute  of  queen  Anne  having  certainly  made  no  alteration 
in  this  refpect ;  it  only  difpenfing  with  the  necefllty  of  reading 
in  thofe  perfons,  who,  in  cafe  they  could  read,  Were  before 
the  act  entitled  to  the  benefit  of  their  clergy. 

1 
III.  The  third  point  to  be  conudered  is,  for  what  crimes  the 

privikgium  clericale,  or  benefit  of  clergy,  is  to  be  allowed.  And, 
it  is  to  be  obferved,  that  neither  in  high  treafon,  nor  in  petit 
larciny.  nor  in  any  mere  mifdememors,  it  was  indulged  at  the 
common  law ;  and  therefore  we  may  lay  it  down  for  a  rule,  that 
it  was  allowable  only  in  petit  treafon  and  felonies :  which  for  the 
molt  part  became  legally  intitled  to  this  indulgence  by  the  fta- 
tute de  clero,  25  Edw.  III.  ft.  3.  c.  4.  which  provides,  that  clerks 
convict  for  treafons  or  felonies,  touching  other  perfons  than  the 
king  himfelf  or  his  royal  majefty,  fhall  have  the  privilege  of  holy 
church.  But  yet  it  was  not  allowable  in  all  felonies  whatfoever: 
for  in  fome  it  was  denied  even  by  the  common  law,  viz.  infidia- 
tio  viarum,  or  lying  in  wait  for  one  on  the  highway  ;  depopidath 
agrorum,  or  deftroying  and  ravaging  a  country  ' ;  and  combujlio 
domorum,  or  arfon,  that  is,  the  burning  of  houfes  m  j  all  which 

are 
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are  a  kind  of  hoftile  a<5ts,  and  in  fome  degree  border  upon  trea- 
fon.  And  farther,  all  thefe  identical  crimes,  together  with  pe- 
tit treafon,  and  very  many  other  acts  of  felony,  are  oufted  of 
clergy  by  particular  acts  of  parliament ;  which  have  in  general 
been  mentioned  under  the  particular  offences  to  which  they  be7 
long,  and  therefore  need  not  be  here  recapitulated.  Of  all  which 
ftatutes  for  excluding  clergy  I  fhall  only  obferve,  that  they  are 
nothing  elfe  but  the  reftoring  of  the  law  to  the  fame  rigor  of  ca- 
pital punifhment  in  the  firft  offence,  that  it  exerted  before  the 
frivilegium  clericale  was  at  all  indulged  ;  and  which  it  ftill  exerts 
upon  a  fecond  offence  in  almoft  all  kinds  of  felonies,  unlefs  com- 
mitted by  clerks  actually  in  orders.  We  may  alfo  remark,  that 
by  the  marine  law,  as  declared  in  ftatute  28  Hen.  VIII.  c.  15. 
the  benefit  of  clergy  is  not  allowed  in  any  cafe  whatfoever.  And 
therefore  when  offences  are  committed  within  the  admiralty- 
jurifdiction,  which  would  be  clergyable  if  committed  by  land, 
the  conftant  courfe  is  to  acquit  and  difcharge  the  prifonera. 
And  laftly,  under  this  head  of  enquiry,  we  may  obferve  the 
following  rules  :  1.  That  in  all  felonies,  whether  new  created 
or  by  common  law,  clergy  is  now  allowable,  unlefs  taken 
away  by  exprefs  words  of  an  act  of  parliament9.  2.  That, 
where  clergy  is  taken  away  from  the  principal,  it  is  not  of 
courfe  taken  away  from  the  acceffory,  unlefs  he  be  alfo  parti- 
cularly included  in  the  words  of  the  ftatute p.  3.  That,  when 
the  benefit  of  clergy  is  taken  away  from  the  offence,  (as  in 
cafe  of  murder,  buggery,  robbery,  rape,  and  burglary)  a' 
principal  in  the  fecond  degree,  aiding  and  abetting  the  crime, 
is  as  well  excluded  from  his  clergy  as  he  that  is  principal  in 
the  firft  degree :  but,  4.  That,  where  it  is  only  taken  away 
from  the  per/on  committing  the  offence,  (as  in  the  cafe  of  ftab- 
bing,  or  committing  larciny  in  a  dwelling  houfe,  or  privately 
from  the  perfon)  his  aiders  and  abetters  are  not  excluded  ; 
through  the  tendernefs  of  the  law,  which  hath  determined  that 
fuch  ftatutes  fhall  be  taken  literally q. 

IV.  Lastly, 
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IV,  Lastly,  we  are  to  enquire  what  the  confequences  are 
to  the  party,  of  allowing  him  this  benefit  of  clergy.  I  fpeak 
not  of  the  branding,  imprifonment,  or  tranfportation  :  which 
are  rather  concomitant  conditions,  than  confequences  of  recei- 
ving this  indulgence.  The  confequences  are  fuch  as  affect  his 
prefent  intereft,  and  future  credit  and  capacity  :  as  having  been 
once  a  felon,  but  now  purged  from  that  guilt  by  the  privilege  of 
clergy  ;  which  operates  as  a  kind  of  ftatute  pardon. 

And,  we  may  obferve,  1.  That  by  his  conviction  he  forfeits 
all  his  goods  to  the  king ;  which,  being  once  veiled  in  the  crown, 
fhallnot  afterwards  be  reftored  to  the  offender".  2.  That,  after 
conviction,  and  till  he  receives  the  judgment  of  the  law,  by 
branding  or  the  like,  or  elfe  is  pardoned  by  the  king,  he  is  to 
all  intents  and  purpofes  a  felon,  and  fubject.  to  all  the  difabilities 
and  other  incidents  of  a  felon9.  3.  That,  after  burning  or  par- 
don, he  is  difcharged  forever  of  that,  and  all  other  felonies  be- 
fore committed,  within  the  benefit  of  clergy  ;  but  not  of  felo- 
nies from  which  fuch  benefit  is  excluded:  and  this  by  ftatutes 
8  Eliz.  c.  4.  and  18  Eliz.  c.  7.  4.  That  by  the  burning,  or  par- 
don of  it,  he  is  reftored  to  all  capacities  and  credits,  and  the 
poffeflion  of  his  lands,  as  if  he  had  never  been  convicted^ 
5.  That  what  is  faid  with  regard  to  the  advantages  of  com- 
moners and  laymen,  fubfequent  to  the  burning  in  the  hand,  is 
equally  applicable  to  all  peers  and  clergymen,  although  never 
branded  at  all.  For  they  have  the  fame  privileges,  without  any 
burning,  which  others  are  intitled  to  after  itu. 
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Capter    the    twenty    ninth, 

Of    JUDGMENT,    and    it's    CONSE- 
QUENCES. 


WE  are  now  to  confider  the  next  ftage  of  criminal  profe- 
cution,  after  trial  and  conviction  are  paft,  in  fuch  crimes 
and  mifdemefnors,  as  are  either  too  high  or  too  low  to  be  in- 
cluded within  the  benefit  of  clergy:  which  is  that  ol  judgment. 
For  when,  upon  a  capital  charge,  the  jury  have  brought  in  their 
verdict  guilty,  in  the  prefence  of  the  prifoner  ;  he  is  either  im- 
mediately, Qr  at  a  convenient  time  foon  after,  afked  by  the  court, 
if  he  has  any  thing  to  offer  why  judgment  mould  not  be  awarded 
againfl  him.  And  in  cafe  the  defendant  be  found  guilty  of  a  mif- 
demefnor,  (the  trial  of  which  may,  and  does  ufually,  happen  in 
his  abfence,  after  he  has  once  appeared)  a  capias  is  awarded  and 
iffued,  to  bring  him  in  to  receive  his  judgment ;  and,  if  he  ab- 
fconds,  he  may  be  profecuted  even  to  outlawry.  But  whenever 
he  appears  in  perfon,  upon  either  a  capital  or  inferior  conviction, 
he  may  at  this  period,  as  well  as  at  his  arraignment,  offer  any 
exceptions  to  the  indictment,  in  arreft  or  flay  of  judgment :  as 
for  want  of  fufficient  certainty  in  fetting  forth  either  the  perfon, 
the  time,  the  place,  or  the  offence.  And,  if  the  objections  be 
valid,   the  whole  proceedings  fhall  be  fet  afide  j  but  the  party 

may 
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may  be  indicted  again1.  And  we  may  take  notice,  i.  That 
none  of  the  flatutes  of  jeofails0^  for  amendment  of  errors,  ex- 
tend to  indictments  or  proceedings  in  criminal  cafes  ;  and  there- 
fore a  defective  indictment  is  not  aided  by  a  verdict,  as  defective 
pleadings  in  civil  cafes  are.  2.  That,  in  favour  of  life,  great 
ftrictnefs  has  ac  all  times  been  obferved,  in  every  point  of  an  in- 
dictment. Sir  Matthew  Hale  indeed  complains,  "  that  this 
cc  ftrictnefs  is  grown  to  be  a  blemiih  and  inconvenience  in  the 
"  law,  and  the  administration  thereof :  for  that  more  offenders, 
"  efcape  by  the  over-eafy  ear  given  to  exceptions  in  indictments, 
"  than  by  their  own  innocence  ;  and  many  times  grofs  murders, 
"  burglaries,  robberies,  and  other  heinous  and  crying  offences, 
"  remain  unpuniihed  by  thefe  unfeemly  niceties;  to  the  reproach 
"  of  the  law,  to  the  lhameof  the  government,  to  the  encourage- 
"  ment  of  villainy,  and  to  the  diihonour  of  Godc."  And  yet, 
notwithstanding;  this  laudable  zeal,  no  man  was  more  tender  of 
life  than  this  truly  excellent  judge. 

A  pardon  alfo,  as  has  been  before  faid,  may  be  pleaded  in 
arreit  of  judgment :  and  it  has  the  fame  advantage  when  pleaded 
here,  as  when  pleaded  upon  arraignment  ;  viz.  the  faving  the 
attainder,  and  of  courfe  the  corruption  of  blood:  which  nothing 
can  reftore  but  parliament,  when  a  pardon  is  not  pleaded  till  af- 
ter fentence.  And  certainly,  upon  all  accounts,  when  a  man 
hath  obtained  a  pardon,  he  is  in  the  right  to  plead  it  as  foon  as 
poiiible. 

Prating  the  benefit  of  clergy  may  alfo  be  ranked  among 
the  motions  in  arreit  of  judgment  j  of  which  we  fpoke  largely 
in  the  preceding  chapter. 

I  f  all  thefe  refources  fail,  the  court  mutt  pronounce  that 

judgment,  which  the  law  hath  annexed  to  the  crime,  and  which 

hath  been  conltantly  mentioned,  together  with  the  crime  itfelf, 
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in  fome  or  other  of  the  former  chapters.  Of  thefe  fome  are  ca- 
pital, which  extend  to  the  life  of  the  offender,  and  confift  ge- 
nerally in  being  hanged  by  the  neck  till  dead  ;  though  in  very 
atrocious  crimes  other  circumftances  of  terror,  pain,  or  difgrace 
are  fuperadded  :  as,  in  treafons  of  all  kinds,  being  drawn  or 
dragged  to  the  place  of  execution  ;  in  high  trealon  affecting  the 
king's  perfon  or  government,  embowelling  alive,  beheading,  and 
quartering;  and  in  murder,  a  public  direction.  And,  in  cafe 
of  any  treafon  committed  by  a  female,  the  judgment  is  to  be 
burned  alive.  But  the  humanity  of  the  Englifh  nation  has  au- 
thorized, by  a  tacit  confent.an  almoft  general  mitigation  of  fuch 
part  of  thefe  judgments  as  favour  of  torture  or  cruelty  :  a  fledge 
or  hurdle  being  ufually  allowed  to  fuch  traitors  as  are  condemned 
to  be  drawn  ;  and  there  being  very  few  inftances  (and  thofe  ac- 
cidental or  by  negligence)  of  any  perfon's  being  embowelled  or 
burned,  till  previoufly  deprived  of  fenfation  by  ftrangling.  Some 
punimments  confift  in  exile  or  banifhment,  by  abjuration  of  the 
realm,  or  tranfportation  to  the  American  colonies :  others  in 
lofs  of  liberty,  by  perpetual  or  temporary  imprifonment.  Some 
extend  to  confifcation,  by  forfeiture  of  lands,  or  moveables,  or 
both,  or  of  the  profits  of  lands  for  life  :  others  induce  a  difli- 
biiity,  of  holding  offices  or  employments,  being  heirs,  executors, 
and  the  like.  Some,  though  rarely,  occafion  a  mutilation  or 
difmembering,  by  cutting  off  the  hand  or  cars  :  others  fix  a 
lafting  ftigma  on.  the  offender,  by  flitting  the  noftrils,  or  biand- 
ing  in  the  hand  or  face.  Some  are  merely  pecuniary,  by  ftatcd 
or  difcretionary  fines  :  and  laftly  there  are  others,  that  confift 
principally  in  their  ignominy,  though  moft  of  them  are  mixed 
with  fome  degree  of  corporal  pain  ;  and  thefe  are  inflicted  chiefly 
for  crimes,  which  arife  from  indigence,  or  which  render  even 
opulence  difgraceful.  Such  as  whipping,  hard  labour  in  the 
lioufe  of  correction,  the  pillory,  the  ftocks,  and  the  duckin  ta- 
ttoo!. 

Disgusting  as  this  catalogue  may  feem,  it  will  afford 
pleafure  to  an  Englifli  reader,  and  do  honour  to  the  Englifli 
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law,  to  compare  it  with  that  fhocking  apparatus  of  death  and 
torment,  to  be  met  with  in  the  criminal  codes  of  almoft  every 
other  nation  in  Europe.  And  it  is  moreover  one  of  the  glories 
of  our  Englifh  law,  that  the  nature,  though  not  always  the 
quantity  or  degree,' of  punifhment  is  afcertahied  for  every  of- 
fence ;  and  that  it  is  not  left  in  the  breaft  of  any  judge,  nor 
even  of  a  jury,  to  alter  that  judgment,  which  the  law  has  be- 
forehand ordained,  for  every  fubjeet  alike,  without  refpect  of  per- 
fons.  For,  if  judgments  were  to  be  the  private  opinions  of  the 
judge,  men  would  then  be  flaves  to  their  magiftrates  ;  and  would 
live  in  fociety,  without  knowing  exactly  the  conditions  and  ob- 
ligations which  it  lays  them  under.  And  befides,  as  this  pre- 
vents oppreflion  on  the  one  hand,  fo  on  the  other  it  ftifles  all 
hopes  of  impunity  or  mitigation  ;  with  which  an  offender  might 
flatter  himfelf,  if  his  punifhment  depended  on  the  humour  or 
difcretion  of  the  court.  Whereas,  where  an  eftablifhed  penalty 
is  annexed  to  crimes,  the  criminal  may  read  their  certain  con- 
fequence  in  that  law,  which  ought  to  be  the  unvaried  rule,  as  it 
is  the  inflexible  judge,  of  his  actions. 

The  difcretionary  fines  and  difcretionary  length  of  imprifon- 
ment,  which  our  courts  are  enabled  to  impofe,  may   feem  an 
exception  to   this  rule.     But  the  general  nature  of  the  punifh- 
ment, viz.  by   fine  or  imprifonment,  is  in  thefe  cafei  fixed  and 
determinate  :  though  the  duration  and  quantity  of  each  mufr. 
frequently   vary,  from  the  aggravations  or  otherwife  of  the  of- 
fence, the  quality  and  condition  of  the  parties,  and  from  innu- 
merable other  circum fiances.     The   quantum ,  in  particular,   of 
pecuniary  fines  neither  can,  nor  ought  to  be,  afcertained  by  any 
invariable  law.    The  value  of  money  itfelf  changes  from  a  thou- 
fand  caufes  ;  and,  at  all  events,  what  is  ruin  to  one  man's  fortune, 
may  be  matter  of  indifference  to  another's.  Thus  the  law  of  the 
twelve  tables  at  Ptome  fined  every  perfon,   that  ftruck  another, 
five  and  twenty  denarii:    this,  in  the  more  opulent  days  of  the 
empire,  grew  to  be  a  punifhment  of  fo  little  confideration,   that 
Aulus  Gellius  tells  a  ftory  of  one  Lucius  Neratius,  who  made  it  his 
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diverfion  to  give  a  blow  to  whomever  fee  pleafed,  and  then  tender 
them  the  legal  forfeiture.  Our  ftatute  law  has  not  therefore 
often  afcertained  the  quantity  of  fines,  nor  the  common  law  ever  ; 
it  directing  fuch  an  offence  to  be  puniihed  by  fine,  in  general, 
without  fpecifying  the  certain  fum  :  which  is  fuiiy  fufficient, 
when  we  confider,  that  howeverunlimited  the  power  of  the  court 
may  feem,  it  is  far  from  being  wholly  arbitrary  ;  but  it's  chf- 
cretion  is  regulated  by  law.  For  the  bill  of  rights  d  has  parti- 
cularly declared,  that  excefiive  fines  ought  not  to  be  impofed, 
nor  cruel  and  unufual  punifhments  inflicted :  (which  had  a  re- 
trofpect  to  fome  unprecedented  proceedings  in  the  court  of  king's 
bench,  in  the  reign  of  king  James  the  fecond)  and  the  fame 
ftatute  farther  declares,  that  all  grants  and  promifes  of  fines  and 
forfeitures  of  particular  perfons,  before  conviction,  are  illegal 
and  void.  Now  the  bill  of  rights  was  only  declaratory,  through- 
out, of  the  old  conftitutional  law  of  the  land  :  and  accordingly 
we  find  it  exprefsly  holden,  long  before  %  that  all  fuch  previous 
grants  are  void  ;  fince  thereby  many  times  undue  means,  and 
more  violent  profecution  would  be  ufed  for  private  lucre,  than 
'  the  quiet  and  juft  proceeding  of  law  would  permit. 

The  reafonablenefs  of  fines  in  criminal  cafes  has  alfo 
"been  ufually  regulated  by  the  determination  of  magna  carta  f, 
concerning  amercements  for  mifbehaviour  in  matters  of  civil 
right.  "  Liber  homo  non  amercielur  pro  parvo  delicto,  rufi  fecun- 
*e  dum  modum  ip/ius  delicti ;  e t  pro  magno  dilitlo,  fecundum  magiii- 
'"'  tudincm  delicti;  falvo  contenemento  fuo :  et  mercator  eodem  modoy 
*'  falva  mercandifa  fua  ;  et  vi  11  anus  eodem  modo  amercietur,  fahs 
**  wainavio  fuo."  A  rule  that  obtained  even  in  Henry  the  fe- 
cond's  time e,  and  means  only,  that  no  man  mall  have  a  larger 
amercement  impofed  upon  him,  than  his  circumftances  or  per- 
gonal eftate  will  Dear  :  faving  to  the  landholder  his  con  tenement, 
or  land  ;  to  the  trader  his  merchandize  ;  and  to  the  countryman 
his  wainage,  or  team  and  inftruments  of  hufbandry.     In  order 
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to  afcertain  which,  the  great  charter  alfo  directs,  that  the  amerce- 
ment, which  is  always  inflicted  in  general  terms  "  fit  in  miferi- 
cordia")  mail  be  fet,  ponatur,  or  reduced  to  a  certainty,  by  the 
oath  of  a  jury.  This  method,  of  liquidating  the  amercement  to 
a  precife  ium,  is  nfually  done  in  the  court-leet  and  court-baron 
by  affeerors,  or  jurors  fworn  to  affeere,  that  is,  tax  and  moderate, 
the  general  amercement  according  to  the  particular  circumftances 
of  the  offence  and  the  offender.  In  imitation  of  which,  in 
courts  fuperior  to  thefe,  the  antient  practice  was  to  enquire  by  a 
jury,  when  a  fine  was  impofed  upon  any  man,  "  quantum  iv.de 
"  regi  dare  valeat  per  annum,  /aha  fujlentatione  fua,  et  uxoris, 
"  et  liberorum fuorumh ."  And,  fince  the  difufe  of  fuch  inqueft, 
it  is  never  ufual  to  afTefs  a  larger  fine  than  a  man  is  able  to  pay, 
without  touching  the  implements  of  his  livelyhood  ;  but  to  in- 
flict corporal  punifhment,  or  a  ftated  imprifonment,  which  is 
better  than  an  excefilve  fine,  for  that  amounts  to  imprifonment 
for  life.  And  this  is  the  reafon  why  fines  in  the  king's  court  are 
frequently  denominated  ranfoms,  becaufe  the  pe nalty  'null  other- 
wife  fall  upon  a  man's  perfon,  unlets  it  be  redeemed  or  ranfomed 
by  a  pecuniary  fine ' :  according  to  an  antient  maxim,  qui  no n 
babet  in  crumena  luat  in  cor  pore.  Yet  where  any  ftatute  fpeaks 
both  of  fine  and  ranfom,  it  is  holden  that  the  ranfom  fhall  be 
treble  to  the  fine  at  Icaft  !. 

When  fentence  of  death,  the  moil  terrible  and  hisrhefl  judg- 
ment in  the  laws  of  England,  is  pronounced,  the  immediate  in- 
feparable  confequence  by  the  common  law  is  attainder.  For 
when  it  is  now  clear  beyond  all  difpute,  that  the  criminal  is  no 
longer  fit  to  live  upon  the  earth,  but  is  to  be  exterminated  as  a 
monfter  and  a  bane  to  human  fociety,  the  law  fets  a  note  of  in- 
famy upon  him,  puts  him  out  of  it's  protection,  and  takes  no 
farther  care  of  him  than  barely  to  fee  him  executed.  He  is 
then  called  attaint,  attinclus,  ftained,  or  blackened.  He  is  no 
longer  of  any  credit  or  reputation  j    he  cannot  be  a  witnefs  in 
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any  court ;  neither  is  he  capable  of  performing  the  functions  of 
another  man  ;  for,  by  an  anticipation  of  his  punifhment,  he  is 
already  dead  in  law  k.  This  is  after  judgment :  for  there  is  great 
difference  between  a  man  convicted  and  attainted ;  though  they 
are  frequently  through  inaccuracy  confounded  together.  After 
conviction  only,  a  man  is  liable  to  none  of  thefe  difabihties  :  for 
there  is  ftill  in  contemplation  of  law  a  pofiibility  of  his  inno- 
cence. Something  may  be  offered  in  arreft  of  judgment :  the 
indictment  may  be  erroneous,  which  will  render  his  guilt  uncer- 
tain, and  thereupon  the  prefent  conviction  may  be  quafhed:  he 
may  obtain  a  pardon,  or  be  allowed  the  benefit  of  clergy  ;  both 
•which  fuppofe  fome  latent  fparks  of  merit,  which  plead  in  ex- 
tenuation of  his  fault.  But  when  judgment  is  once  pronounced 
both  law  and  fact  confpire  to  prove  him  completely  guilty  ;  and 
there  is  not  the  remoteft  poflibility  left  of  any  thing  to  be  faid 
In  his  favour.  Upon  judgment  therefore  of  death,  and  not  be- 
fore, the  attainder  of  a  criminal  commences :  or  upon  fuch  cir- 
cumftances  as  are  equivalent  to  judgment  of  death  ;  as  judgment 
of  outlawry  on  a  capital  crime,  pronounced  for  abfeonding  or 
fleeing  from  juftice,  which  tacitly  confefTes  the  guilt.  And  there- 
fore either  upon  judgment  of  outlawry,  or  of  death,  for  treafon 
or  felony,  a  man  fhall  be  faid  to  be  attainted. 

t. 
The  confequences  of  attainder  are  forfeiture,  and  corruption 
of  blood. 

I.  Forfeiture  is  twofold  ;  of  real,  and  perfonal,  eftates. 
Firft  as  to  real  eftates :  by  attainder  in  high  treafon  '  a  man  for- 
feits to  the  king  all  his  lands  and  tenements  of  inheritance, 
whether  fee-fimple  or  fee-tail,  and  all  his  rights  of  entry  on 
lands  and  tenements,  which  he  had  at  the  time  of  the  offence 
committed,  or  at  any  time  afterwards,  to  be  for  ever  vefted  in 
the  crown  :  and  alfo  the  profits  of  all  lands  and  tenements,  which 
he  had  in  his  own  right  for  life  or  years,  fb  long  as  fuch  intereft 
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mall  fubfift.  This  forfeiture  relates  backwards  to  the  time  of  the 
treafon  committed  ;  fo  as  to  avoid  all  intermediate  falesand  in- 
cumbrances™, but  not  thofe  before  the  fact:  and  therefore  a 
wife's  jointure  is  not  forfeitable  for  the  treafon  of  her  hufband  ; 
becaiife  fettled  upon  her  previous  to  the  treafon  committed.  But 
her  dower  is  forfeited,  by  the  exprefs  provision  of  ftatute  5  8c 
6  Edw.  VI.  c.  11.  And  yet  the  hufband  mail  be  tenant  by  the 
curtefy  of  the  wife's  lands,  if  the  wife  be  attainted  of  treafon": 
for  that  is  not  prohibited  by  the  ftatute.  But,  though  after  at- 
tainder the  forfeiture  relates  back  to  the  time  of  the  treafon 
committed,  yet  it  does  not  take  effect  unlefs  an  attainder  be  had, 
of  which  it  is  one  of  the  fruits  :  and  therefore,  if  a  traitor  dies 
before  judgment  pronounced,  oris  killed  in  open  rebellion,  or 
is  hanged  by  martial  law,  it  works  no  forfeiture  of  his  lands  j 
for  he  never  was  attainted  of  treafon0. 

T  h  e  natural  jullice  of  forfeiture  or  confifcation  of  property, 
for  treafonp,  is  founded  in  this  confideration  :  that  he  who  hath 
thus  violated  the  fundamental  principles  of  government,  and. 
broken  his  part  of  the  original  contract  between  king  and  people, 
hath  abandoned  his  connexions  with  fociety;  and  hath  no  longer 
any  right  to  thole  advantages,  which  before  belonged  to  him 
purely  as  a  member  of  the  community:  among  which  fecial 
advantages  the  right  of  transferring  or  tranfmitting  property  to 
others  is  one  of  the  chief.  Such  forfeitures  moreover,  whereby 
his  poilerity  muft  fuffer  as  well  as  himfelf,  will  help  to  reftrain. 
a  man,  not  only  by  the  fenfe  of  his  duty,  and  dread  of  perfonal 
punifhment,  but  alfo  by  his  paffions  and  natural  affections;  and 
will  intereft  every  dependent  and  relation  he  has,  to  keep  him 
from  offending:  according  to  that  beautiful  fentiment  of  Cicero% 
"  nee  vero  me  fugit  quam  fit  acerbum,  parentum  feeler  a  filiorum 
"  poems  lui :  fed  hoc  -praeclare  legibus  comparatum  eft,  ut  caritas 
"  liberorum  amiciores  parentes  reipublicae  redder  et**  And  there- 
fore 
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fore  Aulns  Cafcellius,  a  Roman  lawyer  in  the  time  of  the 
triumvirate,  ufed  to  boaft  that  he  had  two  reafons  for  defpifing 
the  power  of  the  tyrants  ;  his  old  age,  and  his  want  of  child- 
ren: for  children  are  pledges  to  the  prince  of  the  father's  obe- 
dience1. Yet  many  nations  have  thought,  that  this  pofthumous 
punifhment  favours  of  hardihip  to  the  innocent ;  efpecially  for 
crimes  that  do  not  ftrike  at  the  very  rout  and  foundation  of  fo- 
ciety,  as  treafon  againft  the  government  exprefsly  does.  And 
therefore,  though  confifcations  were  very  frequent  in  the  times 
of  the  earlier  emperors,  yet  Arcadius  and  Honorius  in  every 
other  inftance  but  that  of  treafon  thought  it  morejuft,  "  ibi  ejfe 
"  poena?n,  ubl  et  noxa  eft  ;"  and  ordered  that  "  peccata  fuos  te- 
"  neant  auclores,  nee  ulterius  progrcdiatur  metus,  quam  reperiatur 
"  delictum* :"  and  Juftinian  alfo  made  a  law  to  reftrain  the  pu- 
nimment of  relations' ;  which  directs  the  forfeiture  to  go,  ex- 
cept in  the  cafe  of  crimen  majeftatis,  to  the  next  of  kin  to  the 
delinquent.  On  the  other  hand  the  Macedonian  laws  extended 
even  the  capital  punifhment  of  treafon,  not  only  to  the  child- 
ren but  to  all  the  relations  of  the  delinquent11 :  and  of  courfe 
their  eftates  muft  be  alfo  forfeited,  as  no  man  was  left  to  in- 
herit them.  And  in  Germany,  by  the  famous  golden  bulleY, 
(copied  almoft  verbatim  from  Juftinian's  code")  the  lives  of  the 
ions  of  fuch  as  confpire  to  kill  an  elector  are  fpared,  as  it  is  ex- 
preifed,  by  the  emperor's  particular  bounty.  But  they  are  depri- 
ved of  all  their  effects  and  rights  of  fucceffion,  and  are  rendered 
incapable  of  any  honour  ecclefiaftical  or  civil :  "  to  the  end  that, 
"  being  always  poor  and  neceffitous,  they  may  for  ever  be  accom- 
"  panied  by  the  infamy  of  their  father;  may  languifh  in  conti- 
"  nual  indigence ;  and  may  find  (fays  this  mercilefs  edict)  their 
"  punifhment  in  living,  and  their  relief  in  dying." 

With  us  in  England,  forfeiture  of  lands  and  tenements  to 
the  crown  for  treafon  is  by  no  means  derived  from  the  feodal 
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policy,  (as  has  been  already  obfervedx)  but  was  antecedent  to 
theeftablifhment  of  that  fyftem  in  this  ifland  ;  being  transmitted 
from  our  Saxon  anceftorsy,  and  forming  a  part  of  the  antient 
Scandinavian  conftitutionz.  But  in  fome  treafons  relating  to  the 
coin,  (which,  as  we  formerly  obferved,  feem  rather  a  fpecies  of 
the  crimen  falfi^  than  the  crimen  laefae  majefiatis)  it  is  provided 
by  the  feveral  modern  ftatutes  which  confiitute  the  offence,  that 
it  mail  work  no  forfeiture  of  lands.  And,  in  order  to  abolifh 
fuch  hereditary  punifhment  intirely,  it  was  enacted  by  ftatute 
7  Ann.  c.  21.  that,  after  the  deceafe  of  the  late  pretender,  no 
attainder  for  treafon  mould  extend  to  the  difinheritingofany  heir, 
nor  to  the  prejudice  of  any  perfon,  other  than  the  traitor  him- 
felf.  By  which,  the  law  of  forfeitures  for  high  treafon  would 
by  this  time  have  been  at  an  end,  had  not  a  fubfequent  ftatute 
intervened  to  give  them  a  longer  duration.  The  hiflory  of  this 
matter  is  fomewhat  fmgular  and  worthy  obfervation.  At  the 
time  of  the  union,  the  crime  of  treafon  in  Scotland  was,  by  the 
Scots  law,  in  many  refpects  different  from  that  of  treafon  in 
England  :  and  particularly  in  it's  confequence  of  forfeitures  o£ 
intailcd  eftates, which  was  more  peculiarly  Engliih  :  yet  it  feemed 
neceffary,  that  a  crime  fo  nearly  affecting  government  mould, 
both  init's  effenceandcnnfequences,  be  putupon  the  fame  footing 
in  both  parts  of  the  united  kingdoms.  In  new-modelling  thele 
laws,  the  Scotch  nation  and  the  Englifh  houfe  of  commons 
ftruggled  hard,  partly  to  maintain,  and  partly  to  acquire,  a  total 
immunity  from  forfeiture  and  corruption  of  blood  :  which  the 
houfe  of  lords  as  firmly  refilled.  At  length  a  compromife  was 
agreed  to,  which  is  eflablifhed  by  this  ftatute,  viz.  that  the 
fame  crimes,  and  no  other,  mould  be  treafon  in  Scotland  that 
are  fo  in  England  ;  and  that  the  Englifh  forfeitures  and  corrup- 
tion of  blood,  fhouid  take  place  in  Scotland,  till  the  death  of 
the  then  pretender;  and  then  ceafe  throughout  the  whole  of  Great 
Britain3 :  the  lords  artfully  propofmg  this  temporary  claufe,  in 
Vol.  IV.  Z  z  hopes 
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hopes  (it  is  faidb)  that  the  prudence  of  fucceeding  parliaments 
would  make  it  perpetualc.  This  has  partly  been  done  by  the 
fhtute  17  Geo.  II.  c.  39.  (made  in  the  year  preceding  the  late 
rebellion)  the  operation  of  thefe  indemnifying  claufes  being 
thereby  ftill  farther  fufpended,  till  the  death  of  the  fons  of  the 
pretendcrd. 

I  n  petit  treafon  and  felony,  the  offender  alfo  forfeits  all  his 
chattel  interefls  abfolutely,  and  the  profits  of  all  eftates  of  free- 
hold during  life;  and,  after  his  death,  all  his  lands  and  tene- 
ments in  fee  fimple  (but  not  thofe  in  taii)  to  the  crown,  for  a 
very  fhort  period  of  time  ;  for  the  king  ihall  have  them  for  a 
year  and  a  day,  and  may  commit  therein  what  wafte  he  pleafes  ; 
which  is  called  the  king's  year, day,and  waftec.  Formerly  the  king 
had  only  a  liberty  of  committing  wafte  on  the  lands  of  felons,  by 
pulling  down  their  houfes,  extirpating  their  gardens,  ploughing 
their  meadows,  and  cutting  down  their  woods.  And  a  punifhment 
ofa  iimilar  fpirit  appears  to  have  obtained  in  the  oriental  count  ries, 
from  the  decrees  of  Nebuchadnezzar  and  Cyrus  in  the  books  of 
DanieF  and  Ezra8 ;  which,  befides  the  pain  of  death  inflicted 
,on  the  delinquents  there  fpecified,  ordain,  "  that  their  houfes 
"  (hall  be  made  a  dunghill."  But  this  tending  greatly  to  the  pre-' 
judice  of  the  public,  it  was  agreed  in  the  reign  of  Henry  the 
iirft,  in  this  kingdom,  that  the  king  mould  have  the  profits  of  the. 
land  for  one  year  and  a  day,  in  lieu  of  the  deftrucrion  lie  was 
otherwife  at  liberty  to  commit* :  and  therefore  magna  carta* 
provides,  that  the  king  flaa.ll  only  hold  fuch  lands  for  a  year  and 
day,  and  then  reftore  them  to  the  lord  of  the  fee  ;  without  any 
mention  made  of  wafte.  But  the  ftatutc  17  Edw.  II.  de  praero- 
gativa  regis,  feems  to  fuppofe,  that  the  king  mall  have  his  year, 

day, 

b  Confid.  on  the  law  of  forfeiture.   6.  firft  publifhed  A.  D.    1744.         (See  Vol.  I. 

c  See  Foft.  is°-  ,J,ag-  M4-) 

d   The    juftice    and    expediency  of    this  e  2   Inft.  37. 

provifion    were   defended   af  the   time,  with  f  ch.  iii.  v.  19. 

much     learning  and    ilrength   of  argument,  g  ch.  vi.  v.  11. 

in  the  confutations  on  the  law  of  forfeiture,  h  Mirr.  c.  4.  §.  iff.  Flct.  /.  1.  c.  28. 

i  9  Hen.  III.  c.  22. 
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day,  and  wafe ;  and  not  the  year  and  day  inftead  of  wafte. 
Which  fir  Edward  Coke  (and  the  author  of  the  mirror,  before 
him)  very  juftly  look  upon  as  an  encroachment,  though  a  very 
antient  one?  of  the  royal  prerogative".     This  year,  day,   and 
wafte  are  now  ufually  compounded  for;  butotherwife  they  regu- 
larly  belong  to  the  crown  :  and,  after  their  expiration,  the  land 
would  naturally  have  defcended  to  the  heir,  (as  in  gavelkind  te- 
nure it  ftill  does)  did  not  it's  f'eodal  quality  intercept  fuch  de- 
fcent,  and  give  it  by  way  of  efcheat  to  the  lord.    Thefe  forfei- 
tures for  felony  do  alfo  arife  only  upon  attainder  ;  and  therefore 
a  felo  de  fe  forfeits  no  lands  of  inheritance  or  freehold,  for  he 
never  is  attainted  as  a  felon1.     They  likewife  relate  back  to  the 
time  of  the  offence  committed,  as  well  as  forfeitures  for  treafon  ; 
fo  as  to  avoid  all  intermediate  charges  and  conveyances.  -  This 
may  be  hard  upon  fuch  as  have  unwarily  engaged  with  the  of- 
fender :  but  the  cruelty  and  reproach  muft  lie  on  the  part,  not 
of  the  law,  but  of  the  criminal ;  who  has  thus  knowingly  and 
difhoneftiy  involved  others  in  his  own  calamities. 

These  are  all  the  forfeitures  of  real  eftates,  created  by  the 
common  law,  as  confequential  upon  attainders  by  judgment  of 
death  or  outlawry.  I  here  omit  the  particular  forfeitures  created 
by  the  ftatutes  of  praemunire  and  others  :  becaufe  I  look  upon 
them  rather  as  a  fart  of  the  judgment  and  penalty,  inflicted  by 
the  refpective  ftatutes,  than  as  confequences  of  fuch  judgment ; 
as  in  treafon  and  felony  they  are.  But  I  mail  juft  mention,  un- 
der this  divifion  of  real  eftates,  the  forfeiture  of  the  profits  of 
lands  during  life  :  which  extends  to  two  other  inftances,  befides 
thofe  already  fpoken  of;  mifprifion  of  treafonm,  and  ftriking  in 
Weftminfter-hall,  or  drawing  a  weapon  upon  a  judge  there, 
fitting  the  king's  courts  of  juftice11. 

The  forfeiture  of  goods  and  chattels  accrues  in  every  one 
of  the  higher  kinds  of  offence:  in  high  treafon  or  mifprifioa 

Z  z   2  thereof? 

k  Mirr.  c.  5.  §,  a.    j  Inft.  37.  m  Ibid.  ai8. 

1  3  Inft.  sj.  n  Ibid.  141. 
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thereof,  petit  treafon,  felonies  of  all  forts  whether  clergyable  of 
not,  felf-murder  or  felony  de  fe,  petty  larciny,  Handing  mute, 
and  the  above-mentioned  offence  of  finking  in  Weftminfter-hall. 
"For flight  alfo,  on  an  accufation  of  treafon,  felony,  or  even  petit 
larciny,  whether  the  party  be  found  guilty  or  acquitted,  if  the 
jury  find  the  flight,  the  party  fhall  forfeit  his  goods  and  chattels  : 
for  the  very  flight  is  an  offence,  carrying  with  it  a  ftrorig  pre- 
emption of  guilt,  and  is  at  leaft  an  endeavour  to  elude  and  ftifle 
the  courfe  of  juftice  prescribed  by  the  law.  But  the  jury  very 
feldom  find  the  flight :  forfeiture  being  looked  upon,  fince  the 
yafl  increafe  of  perfonal  property  of  late  years,  as  rather  toq 
large  a  penalty  for  an  offence,  to  which  a  man  is  prompted  by 
the  natural  love  of  liberty. 

There  is  a  remarkable  difference  or  two  between  the  for? 
feiture  of  lands  and  of  goods  and  chattels,  i.  Lands  are  for- 
feited upon  attainder,  and  not  before  :  goods  and  chattels  are 
forfeited  by  conviction.  Becaufe  in  many  of  the  cafes  where 
goods  are  forfeited,  there  never  is  any  attainder  ;  which  happens 
only  where  judgment  of  death  or  outlawry  is  given  :  therefore 
in  thofe  cafes  the  forfeiture  muft  be  upon  conviction,  or  not  at 
nil ;  and,  being  neceflarily  upon  conviction  in  thofe,  it  is  (o  or- 
dered in  all  other  cafes,  for  the  law  loves  uniformity.  2.  In  out- 
lawries for  treafon  or  felony,  lands  are  forfeited  only  by  the  judg- 
ment :  but  the  goods  and  chattels  are  forfeited  by  a  man's  being 
firff  put  in  the  exigent,  without  ftaying  till  he  is  quinto  exaclus, 
or  finally  outlawed;  for  the  fecreting  himfelf  fo  long  from  juf- 
tice, is  conftrued  a  flight  in  law0.  3.  The  forfeiture  of  lands 
has  relation  to  the  time  of  the  fa6t  committed,  fo  as  to  avoid  all 
fubfequent  fales  and  incumbrances  :  but  the  forfeiture  of  goods 
and  chattels  has  no  relation  backwards  ;  fo  that  thofe  only  which 
a  man  has  at  the  time  of  conviction  fhall  be  forfeited.  There- 
fore a  traitor  or  felon  may  bona  fide  fell  any  of  his  chattels,  real 
or  perfonal,  for  the  fuftenance  of  himfelf  and  family  between 
the  fact  and  conviction15 :  for  perfonal  property  is  of  fo  fluctua- 
ting 

0  3  Inft,  A33,  P  *  Hawk.  P.C.  454- 
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ting  a  nature,  that  it  paffes  through  many  hands  in  a  fhort  time  ; 
and  no  buyer  could  be  fafe,  if  he  were  liable  to  return  the  goods 
which  he  had  fairly  bought,  provided  any  of  the  prior  vendors 
had  committed  a  treafon  or  felony.  Yet  if  they  be  collufively 
and  not  bona  fde  parted  with,  merely  to  defraud  the  crown,  the 
law,  (and  particularly  the  flatute  i  3  Eliz.  c.  5.)  will  reach  them  ; 
for  they  are  all  the  while  truly  and  fubflantially  the  goods  of  the 
offender  :  and  as  he,  if  acquitted,  might  recover  them  himfelf, 
as  not  parted  with  for  a  good  confideration  ;  fo,  in  cafe  he  hap- 
pens to  be  convicted,  the  law  will  recover  them  for  the  king. 

II.  Another  immediate  confequence  of  attainder  is  the 
corruption  of  blood,  both  upwards  and  downwards  ;  fo  that  an  at- 
tainted perfon  can  neither  inherit  lands  or  other  hereditaments 
from  his  anceftors,  nor  retain  thofe  he  is  already  in  pofTeflion  of, 
nor  tranfmit  them  by  defcent  to  any  heir;  but  the  fame  fhall 
efcheat  to  the  lord  of  the  fee,  fubjecc  to  the  king's  fuperior  right 
of  forfeiture  :  and  the  perfon  attainted  fhall  alfo  obftrucl:  all 
defcents  to  his  pofterity,  wherever  they  are  obliged  to  derive  a 
title  through  him  to  a  remoter  anceftorq. 

This  is  one  of  thofe  notions  which  our  laws  have  adopted 
from  the  feodal  conlHtutions  at  the  time  of  the  Norman  con- 
queft;  as  appears  from  it's  being  unknown  in  thofe  tenures  which 
are  indifputably  Saxon,  or  gavelkind  :  wherein,  though  by  trea- 
fon, according  to  the  antient  Saxon  laws,  the  land  is  forfeited  to 
the  king,  yet  no  corruption  of  blood,  no  impediment  of  de- 
fcents, enfues  ;  and  on  judgment  of  mere  felony  no  efcheat  ac- 
crues to  the  lord.  And  therefore,  as  every  other  opprefTive  mark 
of  feodal  tenure  is  now  happily  worn  away  in  thefe  kingdoms, 
it  is  to  be  hoped,  that  this  corruption  of  blood,  with  all  it's  con- 
nected confequences,  not  only  of  prefent  efcheat,  but  of  future 
incapacities  of  inheritance  even  to  the  twentieth  generation,  may 
in  procefs  of  time  be  abolifhed  by  act  of  parliament :  as  it  ftands 
upon  a  very  different  footing  from  the  forfeiture  of  lands  for 

high 
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high  treafon,  affecting  the  king's  perfon  or  government.  And 
indeed  the  leghlature  has,  from  time  to  time,  appeared  very  incli- 
nable to  give  way  to  fb  equitable  a  provifion  ;  by  enacting,  that, 
in  treafons  reflecting  the  papal  fupremacyr  and  counterfeiting 
the  public  coin%  and  in  many  of  the  new-made  felonies,  created 
lince  the  reign  of  Henry  the  eighth  by  act  of  parliament,  cor- 
ruption of  blood  mall  be  faved.  But  as  in  fome  of  the  acts  for 
creating  felonies  (and  thofe  not  of  the  moft  atrocious  kind) 
this  faving  was  neglected,  or  forgotten,  to  be  made,  it  feems 
to  be  highly  reafonable  and  expedient  to  antiquate  the  whole 
of  this  doctrine  by  one  undiftinguifhed  law :  efpecially  as  by 
the  afore-mentioned  ftatute  of  7  Ann.  c.  21.  (the  operation 
of  which  is  poftponed  by  ftatute  17  Geo.  II.  c.  39.)  after  the 
death  of  the  fons  of  the  late  pretender,  no  attainder  for  treafon 
will  extend  to  the  difinheriting  any  heir,  nor  the  prejudice  of 
any  perfon,  other  than  the  offender  himfelf ;  which  virtually 
abolifhes  all  corruption  of  blood  for  treafon,  though  (unlefs  the 
legiflature  mould  interpofe)  it  will  ftill  continue  for  many  forts 
of  felony. 

r  Stat.  5  Eliz.  C.  I.  s  Stat,    s    Eliz.  c.    n.    18    Eliz.   c.    i.    8  & 
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Chapter   the   thirtieth. 
Of    REVERSAL    of    JUDGMENT. 


"^11"  T  E  are  next  to  confider  how  judgments,  with  their  feve- 
V  V  ra*  connected  confequences,  of  attainder,  forfeiture,  and 
corruption  of  blood,  may  be  fet  afide.  There  are  two  ways  of 
doing  this  ;  either  by  falfifying  or  reverfmg  the  judgment,  or 
die  by  reprieve  or  pardon. 

A  judgment  may  befallified,  reverfed,  or  voided,  in  the 
firft  place,  without  a  writ  of  error,  for  matters  foreign  to  or  de- 
hors the  record,  that  is,  not  apparent  upon  the  face  of  it  j  fo  that 
they  cannot  be  afUgned  for  error  in  the  fuperior  court,  which 
can  only  judge  from  what  appears  in  the  record  itfelf:  and 
therefore,  if  the  whole  record  be  not  certified,  or  not  truly  cer- 
tified, by  the  inferior  court,  the  party  injured  thereby  (in  both 
civil  and  criminal  cafes)  may  allege  a  diminution  of  the  record, 
and  caufe  it  to  be  rectified.  Thus,  if  any  judgment  whatever 
be  given  by  perfons,  who  had  no  good  commifiion  to  proceed 
againft  the  perfon  condemned,  it  is  void  ;  and  may  be  faliilied 
by  fhewing  the  fpecial  matter,  without  writ  of  error.  As,  where 
a  commifiion  ifTues  to  A  and  B,  and  twelve  others,  or  any  two 
of  them,  of  which  A  or  B  fhall  be  one,  to  take  and  try  indict- 
ments j  and  any  of  the  other  twelve  proceed  without  the  interpo- 
sition. 
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fltion  or  prefence  of  either  A,  or  B  :  in  this  cafe  all  proceedings, 
trials,  convictions,  and  judgments  are  void  for  want  of  a  pro- 
per authority  in  the  eominiflioners,  and  may  be  falflfied  upon 
bare  infpecHon  without  the  trouble  of  a  writ  of  error* ;  it  being 
a  high  mifdeniefnor  in  the  judges  fo  proceeding,  and  little  (if 
any  thing)  fhort  of  murder  in  them  all,  in  cafe  the  perfon  fo 
attainted  be  executed  and  fufFer  death.  So  likewife  if  a  man 
purchafes  land  of  another;  and  afterwards  the  vendor  is,  either 
by  outlawry,  or  his  own  confeflion,  convi&ed  and  attainted  of 
treafon  or  felony  previous  to  the  fale  or  alienation ;  whereby  fuch 
land  becomes  liable  to  forfeiture  or  efcheat:  now,  upon  any 
trial,  the  purchafor  is  at  liberty,  without  bringing  any  writ  of 
error,  to  falfify  not  only  the  time  of  the  felony  or  treafon  fup- 
pofed,  but  the  very  point  of  the  felony  or  treafon  itfelf;  and  is 
not  concluded  by  the  confeflion  or  the  outlawry  of  the  vendor  ; 
though  the  vendor  himfelf  is  concluded,  and  not  fufFered  now 
to  deny  the  fact,  which  he  has  by  confeflion  or  flight  acknow- 
leged.  But  if  fuch  attainder  of  the  vendor  was  by  verdict,  on 
the  oath  of  his  peers,  the  alienee  cannot  be  received  to  falfify  or 
contradict  the  fa  61  of  the  crime  committed  ;  though  he  is  at  li- 
berty to  prove  a  miftake  in  time,  or  that  the  offence  was  com- 
mitted after  the  alienation,  and  not  beforeb. 

Secondly,  a  judgment  may  be  reverfcd,  by  'writ  of  aror  : 
which  lies  from  all  inferior  criminaljurifdictions  to  tiie  court  of 
king's  bench,  and  from  the  king's  bench  to  the  houfe  of  peers  ; 
and  may  be  brought  for  notorious  miftakes  in  the  judgment  or 
other  parts  of  the  record  :  as  where  a  man  is  found  guilty  of 
perjury  and  receives  the  judgment  of  felony,  or  for  other  Iefs 
palpable  errors  ;  fuch  as  any  irregularity,  omiilion,  or  want  of 
form  in  the  procefs  of  outlawry,  or  proclamations  ;  the  want  of 
a  proper  addition  to  the  defendant's  name,  according  to  the  fta- 
tute  of  additions  ;  for  not  properly  naming  the  fheriff  or  other 
officer  of  the  court,  or  not  duly  defcribing  where  his  county 
court  was  h&ld  j  for  laying  an  offence,  committed  in  the  time  of 

the 
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the  late  king,  to  be  done  againft  the  peace  of  the  prefent  ;  and 
for  many  other  fimilar  caufes,  which  (though  allowed  out  of 
tendernefs  to  life  and  liberty)  are  not  much  to  the  credit  or  ad- 
vancement of  the  national  juftice.  Thefe  writs  of  error,  to  re- 
verfe  judgments  in  cafe  of  mifdemefnors,  are  not  to  be  allowed  or 
courfe,  but  on  fufticient  probable  caufe  (hewn  to  the  attorney- 
general  ;  and  then  they  are  underitood  to  be  grantable  of  com- 
mon right,  and  ex  debito  juftitiae.  But  writs  of  error  to  reverfe 
attainders  in  capital  cafes  are  only  allowed  ex  gratia ;  and  not 
without  exprefs  warrant  under  the  king's  fign  manual,  or  at  lead 
by  the  confent  of  the  attorney-general0.  Thefe  therefore  can 
rarely  be  brought  by  the  party  himfelf,  efpecially  where  he  is 
attainted  for  an  offence  againft  the  ftate:  but  they  may  be  brought 
by  his  heir,  or  executor,  after  his  death,  in  more  favourable 
times ;  which  may  be  fome  confolation  to  his  family.  But  the 
eafier,  and  more  effectual  way,  is 

Lastly,  to  reverfe  the  attainder  by  act.  of  parliament.  This 
may  be  and  hath  been  frequently  done,  upon  motives  of  com- 
panion, or  perhaps  the  zeal  of  the  times,  after  a  fudden  revo- 
lution in  the  government,  without  examining  too  clofely  into  the 
truth  or  validity.of  the  errors  afilgned.  And  fometimes,  though 
the  crime  be  univerfally  acknowleged  and  confeffed,  yet  the  me- 
rits of  the  criminal's  family  {hall  after  his  death  obtain  a  reftitu- 
tion  in  blood,  honours,  and  eftate,  or  fome,  or  one  of  them,  by 
act  of  parliament ;  which  (fo  far  as  it  extends)  has  all  the  effect 
of  reverfing  the  attainder,  without  cafting  any  reflections  upon 
the  juftice  of  the  preceding  fentence. 

The  effect  of  falfifying,  or  reverfing,  an  outlawry  is  that  the 
party  fhall  be  in  the  fame  plight  as  if  he  had  appeared  upon  the 
capias  :  and,  if  it  be  before  plea  pleaded,  he  fhall  be  put  to 
plead  to  the  indictment ;  if  after  conviction  he  fhall  receive  the 
fentence  of  the  law  :  for  all  the  other  proceedings,  except  only 
the  procefs  of  outlawry  for  his  non-appearance,  remain  good  and 
Vol.  IV.  A  a  a  effectual 
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effectual  as  before.  But  when  judgment,  pronounced  upon  con- 
viction, is  falsified  or  reverfed,  all  former  proceedings  are  abfo- 
lutely  fet  afide,  and  the  party  ftands  as  if  he  had  never  been  at 
all  accufed  ;  reftored  in  his  credit,  his  capacity,  his  blood,  and 
his  eftates:  with  regard  to  which  laft,  though  they  be  granted 
away  by  the  crown,  yet  the  owner  may  enter  upon  the  grantee, 
with  as  little  ceremony  as  he  might  enter  upon  a  diffeiford.  But 
he  ftill  remains  liable  to  another  profecution  for  the  fame  offence ; 
for,  the  firft  being  erroneous,  he  never  was  in  jeopardy  thereby, 
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Of   REPRIEVE,    and   PARDON, 


THE  only  other  remaining  ways  of  avoiding  the  execution 
of  the  judgment  are  by  a  reprieve,  or  a  pardon  ;  whereof 
the  former  is  temporary  only,  the  latter  permanent. 

I.  A  reprieve,  from  reprendre,  to  take  back,  is  the  with- 
drawing of  a  fentence  for  an  interval  of  time ;  whereby  the  exe- 
cution is  fufpended.  This  maybe,  firft,  ex  arbltrio  judicis  ;  either 
before  or  after  judgment :  as,  where  the  judge  is  not  fatisfied 
with  the  verdict,  or  the  evidence  is  fufpicious,  or  the  indictment 
is  inefficient,  or  he  is  doubtful  whether  the  offence  be  within 
clergy  ;  or  fometimes  if  it  be  a  fmall  felony,  or  any  favourable 
circumftances  appear  in  the  criminal's  character,  in  order  to  give 
room  to  apply  to  the  crown  for  either  an  abfolute  or  conditional 
pardon.  Thefe  arbitrary  reprieves  may  be  granted  or  taken  off 
by  the  juftices  of  gaol  delivery,  although  their  feffion  be  finifh- 
ed,  and  their  commifiion  expired  :  but  this  rather  by  common 
ufage,  than  of  Uriel:  right3. 

Reprieves  may  alfo  be  ex  necejjltate  legis:  as,  where  a  wo- 
man is  capitally  convicted,  and  pleads  her  pregnancy  ;  though 
this  is  no  caufe  to  ftay  the  judgment,  yet  it  is  to  refpite  the  ex- 
ecution till  fhe  be  delivered.    This  is  a  mercy  dictated  by  the 

A  a  a  2  lav/ 
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law  of  nature,  in  favorem  -prolis  ;  and  therefore  no  part  of  the 
bloody  proceedings,  in  the  reign  of  queen  Mary,  hath  been 
more  juftly  detefted  than  the  cruelty,  that  was  excrcifed  in  the 
ifland  of  Guernfey,  of  burning  a  woman  big  with  child :  and, 
when  through  the  violence  of  the  flames  the  infant  fprang  forth 
at  the  flake,  and  was  preferved  by  the  byftanders,  after  fotne 
deliberation  of  the  priefts  who  aflifted  at  the  facrifice,  they  caff. 
it  again  into  the  fire  as  a  young  heretic13.  A  barbarity  which 
they  never  learned  from  the  laws  of  antient  Rome ;  which  di- 
rect %  with  the  fame  humanity  as  our  own,  "  quod  prae^nantis 
"  muliehs  damnatae  poena  diff'eratur,  quoad  pariat :"  which  doc- 
trine has  alfo  prevailed  in  England,  as  early  as  the  firft  memo- 
rials of  our  law  will  reach*1.  In  cafe  this  plea  be  made  in  Hay 
of  execution,  the  judge  muft  direct,  a  jury  of  twelve  matrons  or 
difcreet  women  to  enquire  the  fact:  and  if  they  bring  in  their 
verdict  quick  with  child  (for  barely,  with  child,  unlefs  it  be  alive  in 
the  womb,  is  not  fuflicient)  execution  mail  be  ftaid  generally  till 
the  next  feffion  j  and  fo  from  feilion  to  feflion,  till  either  ihe  is 
delivered,  or  proves  by  the  courfe  of  nature  not  to  have  been 
with  child  at  all.  But  if  fhe  once  hath  had  the  benefit  of  this 
reprieve,  and  been  delivered,  and  aftervyards  becomes  pregnant 
again,  fhe  fliall  not  be  intitled  to  the  benefit  of  a  farther  refpite 
for  that  caufee.  For  fhe  may  now  be  executed  before  the  child 
is  quick  in  the  womb  ;  and  Avail  not,  by  her  own  incontinence, 
evade  the  fentence  of  juftice. 

Another  caufe  of  regular  reprieve  is,  if  the  offender  become 
non  compos,  between  the  judgment  and  the  award  of  executionf : 
for  regularly,  as  was  formerly5  obferved,  though  amanbe^wz- 
pos  when  he  commits  a  capital  crime,  yet  if  he  becomes  non 
compos  after,  he  mall  not  be  indicted  ;  if  after  indictment,  he 
fliall  not  be  convicted  ;  if  after  conviction,  he  fhall  not  receive 
judgment ;  if  after  judgment,  he  fliall  not  be  ordered  for  exe- 
cution : 

b  Fox,  Afts  and  Mon.  c  i  Hal.  P.  C.  3^. 

<  Ff.  48.   1  p.  3.  i  Ibid.  270. 

d  Jflct.  /,  I.  C.  38.  S  Sec  pag.  14. 


Ch.  31.  Wrongs.  389 

cution  :  for  "  furiofus  fob  furore  punitur"  and  the  law  knows 
not  but  he  might  have  offered  fome  reafon,  if  in  his  fenfes,  to 
have  flayed  thefe  refpcctive  proceedings.  It  is  therefore  an  inva- 
riable rule,  when  any  time  intervenes  between  the  attainder  and 
the  award  of  execution,  to  demand  of  the  prifoner  what  he 
hath  to  allege,  why  execution  fhould  not  be  awarded  againff. 
him  :  and,  if  he  appears  to  be  infane,  the  judge  in  his  difcretion 
may  and  ought  to  reprieve  him.  Or,  the  party  may  plead  in  bar 
of  execution  ;  which  plea  may  be  either  pregnancy,  the  king's 
pardon,  an  act  of  grace,  or  diverfity  of  perfon,  viz.  that  he  is  not 
the  fame  that  was  attainted,  and  the  like.  In  this  laft  cafe  a  jury 
mall  be  impanelled  to  try  this  collateral  iflue,  namely,  the  iden- 
tity of  his  perfon  ;  and  not  whether  guilty  or  innocent ;  for  that 
has  been  decided  before.  And  in  thefe  collateral  iffues  the  trial 
mail  be  biftanter^^  and  no  time  allowed  the  prifoner  to  make  his 
defence  or  produce  his  witnefles,  uniefs  he  will  make  oath  that 
he  is  not  the  perfon  attainted' :  neither  ihall  any  peremptory 
challenges  of  the  jury  be  allowed  the  prifoner";  though  for- 
merly fuch  challenges  were  held  to  be  allowable,  whenever  a 
man's  life  was  in  queftion1. 

II.  If  neither  pregnancy,  infanity,  non-identity,  nor  other 
plea  will  avail  to  avoid  the  judgment,  and  flay  the  execution 
confequent  thereupon,  the  laft  and  fureft  refort  is  in  the  king's 
moil  gracious  pardon ;  the  granting  of  which  is  the  molt 
amiable  prerogative  of  the  crown.  Laws  (Jays  an  able  writer) 
cannot  be  framed  on  principles  of  compaflion  to  guilt :  yet  jus- 
tice, by  the  constitution  of  England,  is  bound  to  be  adminiftred 
in  mercy:  this  is  promifed  by  the  king  in  his  coronation  oath, 
and  it  is  that  act  of  his  government,  which  is  the  moft  perfonal, 
and  mod  entirely  his  ownm.  The  king  himfelf  condemns  no 
man  ;  that  rugged  tafk  he  leaves  to  his  courts  of  juflice  :  the 
great  operation  of  his  fcepter  is  mercy.  Hie  power  of  par- 
doning 

h  i  Sid.  71.  1  Staundf.  P.  C.  163.  Co.  Litt.  157.  B>L 
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doning  was  faid  by  our  Saxon  anceftors"  to  be  derived  a  lege  fuae 
dignitatis  :  and  it  is  declared  in  parliament,  by  ftatute  27  Hen. 
VIII.  c.  24.  that  no  other  perfon  hath  power  to  pardon  or  remit 
any  treafon  or  felonies  whatfoever  ;  but  that  the  king  hath  the 
whole  and  fole  power  thereof,  united  and  knit  to  the  imperial 
crown  of  this  realm. 

This  is  indeed  one  of  the  great  advantages  of  monarchy  in 
general,  above  any  other  form  of  government ;  that  there  is  a 
magiftrate,  who  has  it  in  his  power  to  extend  mercy,  wherever 
he  thinks  it  is  deferved  :  holding  a  court  of  equity  in  his  own 
bread,  to  foften  the  rigour  of  the  general  law,  in  fuch  criminal 
cafes  as  merit  an  exemption  from  punifhment.  Pardons  (accord- 
ing to  fome  theorifts0)  mould  be  excluded  in  a  perfect  legiflation, 
where  punifhments  are  mild  but  certain  :  for  that  the  clemency 
of  the  prince  feems  a  tacit  difapprobation  of  the  laws.  But  the 
exclufion  of  pardons  mull  necefiarily  introduce  a  very  dangerous 
power  in  the  judge  or  jury,  that  of  conftruing  the  criminal  law 
by  the  fpirit  inftead  of  the  letter15 ;  or  eKe  it  muft  be  holden, 
what  no  man  will  ferioufly  avow,  that  the  fituation  and  circum- 
flances  of  the  offender  (though  they  alter  not  the  eflence  of  the 
crime)  ought  to  make  no  diflinction  in  the  punifhment.  In  de- 
mocracies, however,  this  power  of  pardon  can  never  fubfift  ;  for 
there  nothing  higher  is  acknowleged  than  the  magiftrate  who 
adminiiiers  the  laws :  and  it  would  be  impolitic  for  the  power 
of  judging  and  of  pardoning  to  center  in  one  and  the  fame  per- 
fon. This  (as  the  prefident  Montefquieu  obfervesq)  would 
oblige  him  very  often  to  contradict  himfelf,  to  make  and  to  un- 
make his  decifions  :  it  would  tend  to  confound  all  ideas  of  right 
among  the  mafs  of  the  people  ;  as  they  would  find  it  difficult  to 
tell,  whether  a  prifoner  were  difcharged  by  his  innocence,  or  ob- 
tained a  pardon  through  favour.  In  Holland  therefore,  if  there 
be  no  fladtholder,  there  is  no  power  of  pardoning  lodged  in  any 
other  member  of  the  ftate.     But  in  monarchies  the  king  acts  in 

a  fupe- 
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a  fuperior  fphere  ;  and,  though  he  regulates  the  whole  govern- 
ment as  the  firft.  mover,  yet  he  does  not  appear  in  any  of  the 
difaoreeable  or  invidious  parts  of  it.  Whenever  the  nation  fee 
him  perfonally  engaged,  it  is  only  in  works  of  legiflature,  mag- 
nificence, or  compaffion.  To  him  therefore  the  people  look  up 
as  the  fountain  of  nothing  but  bounty  and  grace  ;  and  thefe  re- 
peated a&s  of  goodnefs,  coming  immediately  from  his  own  hand, 
endear  the  fovereign  to  his  fubjecls,  and  contribute  more  than 
any  thing  to  root  in  their  hearts  that  filial  affection,  and  per- 
fonal  loyalty,  which  are  the  fure  eftablifhment  of  a  prince. 

Under  this  head,  of  pardons,  let  us  briefly  confider,  i.  The 
ebjecl  of  pardon:  2.  The  manner  of  pardoning:  3.  The  me- 
thod of  allowing  a  pardon  :  4.  The  ejfecl  of  fuch  pardon,  when 
allowed. 

1 .'  And,  firft,  the  king  may  pardon  all  offences  merely  againft 
the  crown,  or  the  public  ;  excepting,  1.  That,  to  preserve  the 
liberty  of  the  fubje6l,  the  committing  any  man  to  prifon  out  of 
the  realm,  is  by  the  habeas  corpus  act,  31  Car.  II.  c.  2.  made  a 
praemunire,  unpardonable  even  by  the  king.  Nor,  2.  Can  the 
king  pardon,  where  private  juftice  is  principally  concerned  in 
the  profecution  of  offenders  :  "  non  foteji  rex  gratiam  facere 
"  cum  injuria  et  damno  aliorumr."  Therefore  in  appeals  of  all 
kinds  (which  are  the  fuit,  not  of  the  king,  but  of  the  party  in- 
jured) the  profecutor  may  reteafe,  but  the  king  cannot  pardon5. 
Neither  can  he  pardon  a  common  nufance,  while  it  remains  un- 
redreffed,  or  fo  as  to  prevent  an  abatement  of  it ;  though  after- 
wards he  may  remit  the  fine  :  becaufe,  though  the  profecution 
is  vefted  in  the  king  to  avoid  multiplicity  of  fuits,  yet  (during 
it's  continuance)  this  offence  favours  more  of  the  nature  of  3. pri- 
vate injury  to  each  individual  in  the  neighbourhood,  than  of  a 
public  wrong'.  Neither,  laftly,  can  the  king  pardon  an  offence 
againft  a  popular  or  penal  ftatute,  after  information  brought: 

for 
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for  thereby  the  informer  hath  acquired  a  private  property  in  his 
part  of  the  penalty". 

T  h  e  r  e  is  alfo  a  restriction  of  a  peculiar  nature,  that  affects 
the  prerogative  of  pardoning,  in  cafe  of  parliamentary  impeach- 
ments ;  viz.  that  the  king's  pardon  cannot  be  pleaded  to  any 
fuch  impeachment,  fo  as  to  impede  the  inquiry,  and  flop  the  pro- 
fecution  of  great  and  notorious  offenders.  Therefore  when,  in  the 
reign  of  Charles  the  fecond,  the  earl  of  Danby  was  impeached 
by  the  hcufeof  commons  of  high  treafonand  other  mifdemefnors, 
and  pleaded  the  king's  pardon  in  bar  of  the  fame,  the  commons 
alleged w,  "  that  there  was  no  precedent,  that  ever  any  pardon 
"  was  granted  to  any  perfon  impeached  by  the  commons  of  high 
*c  treafon,  or  other  high  crimes,  depending  the  impeachment ;"  and 
therefore  refolvedx,  "  that  the  pardon  fo  pleaded  was  illegal  and 
"  void,  and  ought  not  to  be  allowed  in  bar  of  the  impeachment 
*s  of  the  commons  of  England :"  for  which  refolution  they  af- 
ligned y  this  reafon  to  the  houfe  of  lords,  "  that  the  letting  up  a 
"  pardon  to  be  a  bar  of  an  impeachment  defeats  the  whole  ufe 
<e  ,and  effect  of  impeachments  :  for  mould  this  point  be  admit- 
ee  ted,  or  ftand  doubted,  it  would  totally  difcourage  the  exhibit- 
"  ing  any  for  the  future  ;  whereby  the  chief  inftitution  for  the 
"  prefervation  of  the  government  would  be  deftroyed."  Soon 
after  the  revolution,  the  commons  renewed  the  fame  claim,  and 
voted*,  "  that  a  pardon  is  not  pleadable  in  bar  of  an  impeach- 
te  ment."  And,  at  length,  it  was  enacted  by  the  aft  of  ietde- 
ment,  12&13  W.  IILc.  2.  "  that  no  pardon  under  the  great  feal 
M  ofEnglandfhallbe^/<?j^^toanimpeachmentbythecommons 
"  in  parliament."  But,  after  the  impeachment  has  been  folemnly 
heard  and  determined,  it  is  not  underftood  that  the  king's  royal 
grace  is  farther  reftrained  or  abridged  :  for,  after  the  impeach- 
ment and  attainder  of  the  fix  rebel  lords  in  1 7 1 5,  three  of  them 
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were  from  time  to  time  reprieved  by  the  crown,  and  at  length 
received  the  benefit  of  the  king's  moft  gracious  pardon. 

2.  A  s  to  the  manner  of  pardoning:  it  is  a  general  rule,  that, 
wherever  it  may  reafonably  be  prefumed  the  king  is  deceived, 
the  pardon  is  void*.     Therefore  any  fuppreffion  of  truth,  or 
fuggeftion  of  falfhood,  in  a  charter  of  pardon,  will  vitiate  the 
whole  ;  for  the  king  was  misinformed1'.     General  words  have 
alio  a  very  im perfect  effect  in  pardons.    A  pardon  of  all  felonies 
will  not  pardon  a  conviction  or  attainder  of  felony ;  (for  it  is 
prefumed  the  king  knew  not  of  thofe  proceedings)  but  the  con- 
viction or  attainder  mufl  be  particularly  mentioned0 :  and  a  par- 
don of  felonies  will  not  include  piracyJ ;  for  that  is  no  felony 
punifhable  at  the  common  law.     It  is  alfo  enacted  by  ftatute 
13  Ric.  II.  ft.  2.  c.  1.  that  no  pardon  for  treafon,  murder,  or 
rape,  fhall  be  allowed,  unlefs  the  offence  be  particularly  fpeci- 
fied  therein ;  and  particularly  in  murder  it  fhall  be  expreffed, 
whether  it  was  committed  by  lying  in  wait,  affault,  or  malice 
prepenfe.     Upon  which  fir  Edward  Coke  obfervesc,  that  it  was 
not  the  intention  of  the  parliament  that  the  king  mould  ever  par- 
don murder  under  thefe  aggravations  ;  and  therefore  they  pru- 
dently laid  the  pardon  under  thefe  reftrictions,  becaufe  they  did 
not  conceive  it  poflible  that  the  king  would  ever  excufe  an  of- 
fence by  name,  which  was  attended  with  fuch  high  aggravations. 
And  it  is  remarkable  enough,  that  there  is  no  precedent  of  a 
pardon  in  the  register  for  any  other  homicide,  than  that  which 
happens /?  defendendo  or  per  infortunium  :  to  which  two  fpecies  the 
king's  pardon  was  exprefsly  confined  by  the  ftatutes  2  Edw.  III. 
c.  2.  and  i4Edw.  III.c.  15.  which  declare  that  no  pardon  of  ho- 
micide fhall  be  granted,  but  only  where  the  king  may  do  it  by  the 
oath  of  his  crown  ;  that  is  to  fay,  where  a  man  flayeth  another  in 
his  own  defence,  or  by  misfortune.     But  the  ftatute  of  Richard 
thefecond,  before-mentioned,  enlarges  by  implication  the  royal 
power  j  provided  the  king  is  not  deceived  in  the  intended  object 
Vol.  IV.  B  b  b  of 
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of  his  mercy.  And  therefore  pardons  of  murder  were  always 
granted  with  a  non  obftante  of  the  ftatute  of  king  Richard,  till  the 
time  of  the  revolution  ;  when,  the  doctrine  of  non  obftante  % 
cealing,  it  was  doubted  whether  murder  could  be  pardoned  gene- 
rally :  but  it  was  determined  by  the  court  of  king's  bcnchf,  that 
the  king  may  pardon  on  an  indictment  of  murder,  as  well  as  a 
fubjecf.  may  difcharge  an  appeal.  Under  thefe  and  a  few  other 
reftrictions,  it  is  a  general  rule,  that  a  pardon  mall  be  taken  moil 
beneficially  for  the  iubject,  and  moft  ftrongly  againft  the  king* 

A  pardon  may  alfo  be  conditional:  that  is,  the  king  may 
extend  his  mercy  upon  what  terms  he  pleafes  ;  apd  may  annex 
to  his  bounty  a  condition  either  precedent  or  fubfequent,  on  the 
performance  whereof  the  validity  of  the  pardon  will  depend : 
and  this  by  the  common  lawg.  Which  prerogative  is  daily  ex- 
erted in  the  pardon  of  felons,  on  condition  of  tranfportation  to 
fome  foreign  country  (ufually  to  fome  of  his  majefty's  colonies 
and  plantations  in  America)  for  life,  or  for  a  term  of  years  ;  fuch 
tranfportation  or  banifhmenth  being  allowable  and  warranted  by 
the  habeas  corpus  act,  31  Car.  II.  c.  2.  §.  14.  and  rendered  more 
eafy  and  effectual  by  ftatute  8  Geo.  III.  c.  15. 

3.  With  regard  to  the  manner  of  allowing  pardons  ;  we 
may  obferve,  that  a  pardon  by  act  of  parliament  is  more  benefi- 
cial than  by  the  king's  charter  :  for  a  man  is  not  bound  to  plead 
it,  but  the  court  muft  ex  officio  take  notice  of  it'  ;  neither  can  he 
lofe  the  benefit  of  it  by  his  own  laches  or  negligence,  as  he  may 
of  the  king's  charter  of  pardonk.  The  king's  charter  of  pardon 
muft  be  fpecially  pleaded,  and  that  at  a  proper  time:  for  if  a 
man  is  indicted,  and  has  a  pardon  in  his  pocket,  and  afterwards 
puts  himfelf  upon  his  trial  by  pleading  the  general  iffue,  he  has 
waved  the  benefit  of  fuch  pardon1.     But,  if  a  man  avails  himfelf 
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thereof  as  foon  as  by  courfe  of  law  he  may,  a  pardon  may  either 
be  pleaded  upon  arraignment,  or  in  arreft  of  judgment,  or  in 
the  prefent  ft  age  of  proceedings,  in  bar  of  execution.  Antiently, 
by  ftatute  10  Edw.  III.  c.  2.  no  pardon  of  felony  could  be  al- 
lowed, unlefs  the  party  found  fureties  for  the  good  behaviour 
before  the  fheriffand  coroners  of  the  county".  But  that  ftatute 
is  repealed  by  the  ftatute  5  &  6  W.  &  M.  c.  13.  which,  inflead 
thereof,  gives  the  judges  of  the  court  a  difcretionary  power  to 
bind  the  criminal,  pleading  fuch  pardon,  to  his  good  behaviour, 
with  two  fureties,  for  any  term  not  exceeding  feven  years. 

,  4.  Lastly,  the  efefl  of  fuch  pardon  by  the  king,  is  to 
make  the  offender  a  new  man  ;  to  acquit  him  of  all  corporal 
penalties  and  forfeitures  annexed  to  that  offence  for  which  he 
obtains  his  pardon  ;  and  not  fo  much  to  reftore  his  former,  as 
to  give  him  a  new,  credit  and  capacity.  But  nothing  can  reftore 
or  purify  the  blood  when  once  corrupted,  if  the  pardon  be  not 
allowed  till  after  attainder,  but  the  high  and  tranfeendent  power 
of  parliament.  Yet  if  a  perfon  attainted  receives  the  king's  par- 
don, and  afterwards  hath  a  fon,  that  fon  may  be  heir  to  his  fa- 
ther ;  becaufe  the  father,  being  made  a  new  man,  might  tranf- 
mit  new  inheritable  blood :  though,  had  he  been  born  before 
the  pardon,  he  could  never  have  inherited  at  all". 

ju  Sails.  409.  n  See'Vol.  II.  pag.  S54, 
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Chapter  the   thirty    second, 
.      Of   EXECUTION. 


""i  H  E  R  E  now  remains  nothing  to  ipeak  of,  but  execution  ; 
the  completion  of  human  punifhment.  And  this,  in  all 
cafes,  as  well  capital  as  otherwife,  muft  be  performed  by  the  le- 
p-al  officer,  the  meriffor  his  deputy  ;  whofe  warrant  for  fo  doing 
was  antiently  by  precept  under  the  hand  and  feal  of  the  judge, 
as  it  is  {till  practifed  in  the  court  of  the  lord  high  fteward, 
upon  the  execution  of  a  peer3 :  though,  in  the  court  of  the 
peers  in  parliament,  it  is  done  by  writ  from  the  kingb.  After- 
wards it  was  eftabliihedc,  that5/  in  cafe  of  life,  the  judge  may 
command  execution  to  be  done  without  any  writ.  And  now 
the  ufage  is,  for  the  judge  to  fign  the  calendar,  or  lift  of  all  the 
prifoners'  names,  with  their  feparate  judgments  in  the  margin, 
which  is  left  with  the  meriff.  As,  for  a  capital  felony,  it  is  writ- 
ten oppofite  to  the  prisoner's  name,  "  let  him  be  hanged  by  the 
<<  neck  ;"  formerly,  in  the  days  of  Latin  and  abbreviation^ 
««  fuf,  per  coll.'''  for"  fufpendatur  per  collum"  And  this  is  the 
only  warrant  that  the  fheriffhas,  for  fo  material  an  act  as  taking 
away  the  life  of  another6.  It  may  certainly  afford  matter  of  fpe- 
culation,  that  in  civil  caufes  there  mould  be  fuch  a  variety  of 
writs  of  execution  to  recover  a  trifling  debt,  ifTued  in  the  king's 
name,  and  under  the  feal  of  the  court,  without  which  the  me- 
riff 

a  Hal.  P    C.  409.  o  Staundf.  P.  C.  i8a. 

b  See  appendix.  §.  j.  c  S  Mod.  11. 
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riff  cannot  legally  flir  one  ftep  ;  and  yet  that  the  execution  of  a 
man,  the  moft  important  and  terrible  talk  of  any,  fhould  de- 
pend upon  a  marginal  note. 

T  h  e  fheriff,  upon  receipt  of  his  warrant,  is  to  do  execution 
within  a  convenient  time  ;  which  in  the  country  is  alfo  left  at 
large.  In  London  indeed  a  more  folemn  and  becoming  exaclnefs 
is  ufed,  both  as  to  the  warrant  of  execution,  and  the  time  of 
executing  thereof :  for  the  recorder,  after  reporting  to  the  king 
in  perfon  the  cafe  of  the  feveral  prifoners,  and  receiving  his  royal 
plealure,  that  the  law  muft  take  it's  courfe,  iffues  his  warrant  to 
the  fheriffs  ;  directing  them  to  do  execution  on  the  day  and  at 
the  place  affignedf.  And,  in  the  court  of  king's  bench,  if  the 
prifoner  be  tried  at  the  bar,  or  brought  there  by  habeas  corpus,  a 
rule  is  made  for  his  execution  ;  either  fpecifying  the  time  and 
place8,  or  leaving  it  to  the  difcretion  of  the  fherifp.  And, 
throughout  the  kingdom,  by  ftatute  25  Geo.  II.  c.  37.  it  is 
enacted  that,  in  cafe  of  murder,  the  judge  mall  in  his  fentence 
direct  execution  to  be  performed  on  the  next  day  but  one  after 
fentence  paffed'.  But,  ptherwife,  the  time  and  place  of  exe- 
cution are  by  law  no  part  of  the  judgment".  It  has  been  well 
obferved1,  that  it  is  of  great  importance,  that  the  puniihment 
mould  follow  the  crime  as  early  as  poffible  ;  that  the  profpecfc 
of  gratification  or  advantage,  which  tempts  a  man  to  commit 
the  crime,  mould  inftantly  awake  the  attendant  idea  ofpunifiV* 
ment.  Delay  of  execution  ferves  only  to  feparate  thefe  ideas; 
and  then  the  execution  itfelf  affects  the  minds  of  the  fpectators 
rather  as  a  terrible  fight,  than  as  the  neceflary  confequence  of 
tranfgreflion. 

The  fheriff  cannot  alter  the  manner  of  the  execution  by  fub- 
ffituting  one  death  for  another,  without  being  guilty  of  felony 
himfelf,  as  has  been  formerly  faidm.     It  is  held  alfo  by  fir  Ed- 
ward 


f  See  appendix,  §.  4. 
g  St.  Trials.  VI.  331. 
h  See  appendix,  §.  3. 
i  See  pag.  joi. 


Fort.  43, 


k  So  held  by  the  twelve  judges,    Mich. 
10  Geo.  III. 

1  Beccar.  ch.  19. 
m  See  pag.  179, 


398 


Pub 


l  I  G 


B  o  o  k  I V. 


ward  Coken  and  fir  Matthew  Hale0,  that  even  the  king  cannot 
change  the  punifhment  of  the  law,  by  altering  the  hanging  or 
burning  into  beheading  ;  though,  when  beheading  is  part  of  the 
fentence,the  king  may  remit  the  reft.  And,  notwithstanding  fome 
examples  to  the  contrary,  fir  Edward  Coke  ftoutly  maintains, 
that  "  judicandum  eft  fegibus,  non  exemplis"  But  others  have 
thoughtp,  and  more  juftly,  that  this  prerogative,  being  founded 
in  mercy  and  immemorially  exercifed  by  the  crown,  is  part  of 
the  common  law.  For  hitherto,  in  every  inftance,  all  thefe  ex- 
changes have  been  for  more  merciful  kinds  of  death ;  and  how 
far  this  may  alfo  fall  within  the  king's  power  of  granting  condi- 
tional pardons,  (viz.  by  remitting  a  fevere  kind  of  death,  on 
condition  that  the  criminal  fubmits  to  a  milder)  is  a  matter  that 
may  bear  confideration.  It  is  obfervable,  that  when  lord  Staf- 
ford was  executed  for  the  popifh  plot  in  the  reign  of  king  Charles 
the  fecond,  the  then  meriffs  of  London,  having  received  the 
king's  writ  for  beheading  him,  petitioned  the  houfe  of  lords, 
for  a  command  or  order  from  their  lordfhips,  how  the  faid  judg- 
ment mould  be  executed  :  for,  he  being  profecuted  by  impeach- 
ment, they  entertained  a  notion  (which  is  faid  to  have  been  coun- 
tenanced by  lord  Ruffel)  that  the  king  could  not  pardon  any 
part  of  the  fentenceq.  The  lords  refolvedr,  that  the  fcruples  of 
the  fherifFs  were  unnceffary,  and  declared,  that  the  king's  writ 
ought  to  be  obeyed.  Difappointed  of  railing  a  flame  in  that  af- 
fembly,  they  immediately  fignifieds  to  the  houfe  of  commons 
by  one  of  the  members,  that  they  were  not  fatisfied  as  to  the 
power  of  the  faid  writ.  That  houfe  took  two  days  to  confider 
of  it ;  and  then  '  fullenly  refolved,  that  the  houfe  was  content 
that  the  fheriff  do  execute  lord  Stafford  by  fevering  his  head 
from  his  body.  It  is  farther  related,  that  when  afterwards  the 
fame  lord  Ruffel  was  condemned  for  high  treafon  upon  indict- 
ment, the  king,  while  he  remitted  the  ignominious  part  of  the 

fentence, 
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fentencc,  obferved,  "  that  his  lordfhip  would  now  find  he  was 
"  poirefled  of  that  prerogative,  which  in  the  cafe  of  lord  Staf- 
"  ford  he  had  denied  him11."  One  can  hardly  determine  (at  this 
diikmcefrom  thoie  turbulent  times)  which  moft  to  difapprove 
of,  the  indecent  and  fanguinary  zeal  of  the  fubject,  or  the  cool 
and  cruel  larcafm  of  the  fovereign. 

To  conclude  :  it  is  clear,  that  if,  upon  judgment  to  be  hanged 
by  the  neck  till  he  is  dead,  the  criminal  be  not  thoroughly  kill- 
ed, but  revives,  the  lheriff  muff,  hang  him  againw.  For  the 
former  hanging  was  no  execution  of  the  fentence*';  and,  if  a  falfe 
tendernefs  were  to  be  indulged  in  fuch  cafes,  a  multitude  of  coi- 
lufions  might  enfue.  Nay,  even  while  abjurations  were  in  force*, 
fuch  a  criminal,  fo  reviving,  was  not  allowed  to  take  fanchiary 
and  abjure  the  realm  ;  but  his  fleeing  to  fanchiary  was  held  an 
efcape  in  the  officer1'. 

And,  having  thus  arrived  at  the  /aft  Mage  of  criminal  pro- 
ceedings, or  execution,  the  end  and  completion  of  human  pumjh- 
ment,  which  was  the  fixth  and  lad  head  to  be  confidered  under 
the  divilion  of  public  wrongs ,  the  fourth  and  laft  object  of  the 
laws  of  England  ;  it  may  now  feem  high  time  to  put  a  period  to 
thefe  commentaries,  which,  the  author  is  very  fenfible,  have  al- 
ready fwelled  to  too  great  a  length.  But  he  cannot  difmifs  the 
itudent,  for  whofe  ufealone  thefe  rudiments  were  originally  com- 
piled,\vithout  endeavouring  to  recall  to  his  memory  fome  principal 
outlines  of  the  legal  conftitution  of  this  country  ;  by  a  fhorthif- 
torical  review  of  the  moft  confiderable  revolutions,  that  have 
happened  in  the  laws  of  England,  from  the  earlier!  to  the  pre- 
fent  times.  And  this  talk  he  will  attempt  to  difcharge,  however 
imperfectly,  in  the  next  or  concluding  chapter. 

u  z  Hume.  360.  x  See  pag.  3x6. 
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Chapter    the    thirty    third. 

Of  the  RISE,  PROGRESS,  and  gradual 

IMPROVEMENTS,  of  the  LAWS  of 
ENGLAND. 


EFORE  we  enter  on  the  fubjecl:  of  this  chapter,  in  which 
I  propofe,  by  way  of  fupplement  to  the  whole,  to  attempt 
an  hiftorical  review  of  the  nioft  remarkable  changes  and  altera- 
tions  that  have  happened  in  the  laws  of  England,  I  muft  firft 
of  all  remind  the  ftudent,  that  the  rife  and  progrefs  of  manv 
principal  points  and  docfrines  have  been  already  pointed  out  in 
the  courfeof  thefe  commentaries,  under  their  refpective  divifions : 
thefe  having  therefore  been  particularly  difcufled  already,  it  can- 
not be  expected  that  I  mould  re-examine  them  with  any  degree 
of  minutenefs  ;  which  would  be  a  mod  tedious  undertaking. 
What  I  therefore  at  prefent  propofe,  is  only  to  mark  out  fome 
outlines  of  an  Englifli  juridical  hiftory,  by  taking  a  chronolo- 
gical yiew  of  the  Hate  of  our  laws,  and  their  fucceffive  muta- 
tions at  different  periods  of  time. 

The  feveral  periods,  under  which  I  mall  conflder  the  (late  of 
our  legal  polity,  are  the  following  fix:  i.  From  the  earlieft 
times  to  the  Norman  conqueft  :  2.  From  the  Norman  conqueft 
to  the  reign  of  king  Edward  the  firft:  3.  From  thence  to  the 
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reformation  :  4.  From  the  reformation  to  the  restoration  of  king 
Charles  the  fccond  :  5.  From  thence  to  the  revolution  in  1688  : 
6.  From  the  revolution  to  the  prefent  time. 

I.  An  d,  firft,  with  regard  to  the  antient  Britons,  the  abori- 
gines of  our  iiland,  we  have  fo  little  handed  down  to  us  con- 
cerning them  witk  any  tolerable  certainty,  that  our  enquiries 
here  muft  needs  be  very  fruitlefs  and  defective.     However,  from 
Caefar's   account  of  the  tenets  and    difcipline  of  the  antient 
Druids  in   Gaul,  in   whom  centered  all  the  learning  of  thefe 
weftern  parts,  and  who  were,  as  he  tells  us,  lent  over  to  Britain, 
(that  is,  to  the  iiiand  of  Mona  or  Anglefey)  to  be  inftructed  ;  we 
may  collect  a  few  points,   which  bear  a  great  affinity  and  re- 
femblance  to  fome  of  the  modern  doctrines  of  our  Englifh  law. 
Particularly,  the  very  notion  itfelf  of  an  oral  unwritten  law,  de- 
livered down  from  age  to  age,  by  cuftom  and  tradition  merely, 
feems  derived  from  the  practice  of  the  Druids,  who  never  com- 
mitted any  of  their  infractions  to  writing  :  poffibly  for  want  of 
letters  ;  fince  it  is  remarkable  that  in  all  the  antiquities,  unques- 
tionably Britifh,    which  the  induftry  of  the  moderns  has  difco- 
vered,  there  is  not  in  any- of  them  the  leaft  trace  of  any  cha- 
racter or  letter  to  be  found.     The  partible  quality  alfo  of  lands, 
by  the  cuftom  of  gavelkind,  which  (till  obtains  in  many  parts 
of  England,    and  did  univerfally  over  Wales  till  the  reign  of 
-  Henry  VIII,  is  undoubtedly  of  Britiih  original.     So  likewife  is 
the  antient  divifion  of  the  goods  of  an  inteftate  between  his 
widow  and  children,  or  next  of  kin  ;  which  has  fince  been  re- 
vived by  the  itatute  of  dittributions.     And  we  may  alfo  remem- 
ber an  inftance  of  a  flighter  nature  mentioned  in  the  prefent  vo- 
lume, where  the  fame  cuftom  has  continued  from  Caefar's  rime 
to  the  prefent ;  that  of  burning  a  woman  guilty  of  the  crime  of 
petit  treafon  by  killing  her  huiband. 

The  great  variety  of  nations,  that  fucceflively  broke  in  upon 

and  deftroyed  both  the  Britiih  inhabitants  and  conftitution,  the 

Vol.  IV.  C  c  c  Romans, 


^02       -  Public  Book  IV. 

Romans,  the  Picts,  and,  after  them,  the  various  clans  of  Saxons 
and  Danes,  mud  neceffarily  have  caufed  great  confufion  and  un- 
certainty  in  the  laws  and  antiquities  of  ^the  kingdom  ;  as  they 
were  very  foon  incorporated  and  blended  together,  and  there- 
fore, we  may  fuppoie,  mutually  communicated  to  each  other 
their  refpective  ufages\  in  regard  to  the  rights  of  property  and 
the  punifhment  of  crimes,  So  that  it  is  morally  impoffible  to 
trace  out,  with  any  degree  of  accuracy,  when  the  feveral  muta- 
tions of  the  common  law  were  made,  or  what  was  the  refpec- 
tive  original  of  thofe  feveral  cuftoms  we  at  prefent  ufe,  by  any 
chemical  refolution  of  them  to  their  firft  and  component  prin- 
ciples. We  can  feldom  pronounce,  that  this  cuftom  was  derived 
from  the  Britons  ;  that  was  left  behind  by  the  Romans ;  this 
was' a  neceffary  precaution  againft  the  Picts;  that  was  introduced 
by  the  Saxons,  difcontinued  by  the  Danes,  but  afterwards  re- 
ilored  by  the  Normans. 

Wherever  this  can  be  done,  it  is  matter  of  great  curiofity, 
and  fome  ufe :  but  this  can  very  rarely  be  the  cafe  ;  not  only 
from  the  reafon  above-mentioned,  but  alio  from  many  others. 
Firft,  from  the  nature  of  traditional  laws  in  general  ;  which, 
being  accommodated  to  the  exigencies  of  the  times,  fuffer  by 
decrees  infenfible  variations  in  pra&iceb :  fo  that,  though  upon 
comparifon  we  plainly  difcern  the  alteration  of  the  law  from 
what  it  was  five  hundred  years  ago,  yet  it  is  impoffible  to  define 
the  precife  period  in  which  that  alteration  accrued,  any  more 
than  we  can  difcern  the  changes  of  the  bed  of  a  river,  which 
varies  it's  fhores  by  continual  decreafes  and  alluvions.  Secondly, 
this  becomes  impracticable  from  the  antiquity  of  the  kingdom 
and  it's  government :  which  alone,  though  it  had  been  difturbed 
by  no  foreign  in vafions  would  make  it  an  impoffible  thing  to 
fearch  out  the  original  of  it's  laws  ;  unlefs  we  had  as  authentic 
monuments  thereof,  as  the  Jews  had  by  the  hand  of  Mofes0. 

Thirdly, 
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Thirdly,  this  uncertainty  of  the  true  origin  of  particular  cuftoms 
ipiuft  alfo  in  part  have  arifcn  from  the  means,  whereby  chriftia- 
nity  was  propagated  among  our  Saxon  anceftors  in  this  ifland  ; 
by  learned  foreigners  brought  over  from  Rome  and  other  coun- 
tries :  who  undoubtedly  carried  with  them  many  of  their  own 
national  cuftoms  •,  and  probably  prevailed  upon  the  {late  to  ab- 
rogate fuch  ufages  as  were  xnconfiftent  with  our  holy  religion, 
and  to  introduce  many  others  that  were  more  conformable 
thereto.  And  this  perhaps  may  have  partly  been  the  caufe,  that 
we  find  not  only  feme  rules  of  the  mofaical,  but  alfo  of  the  imperial 
and  poritilicial  laws,  blended  and  adopted  into  our  own  fyftem. 

A  farther  reafoii  may  alfo  be  given  for  the  great  variety, 
and  of  courfe  the  uncertain  original,    of  our  antient  eftabliihed 
cuftoms ;  even  after  the  Saxon  government  was  (irmly  eftabiifhed 
in  this  ifland  :  viz.  the  fubdivifion  of  the  kingdom  into  an  hep- 
tarchy, confifting  of  feven  independent  kingdoms,  peopled  and 
governed  by  different  clans  and  colonies.     This  mull  neccfiarily 
create  an  infinite  diverfity  of  laws :  even  though  all  thofe  colo- 
nies, of  Jutes,  Angles,  proper  Saxons,  and  the  like,  originally 
fprung  from  the  fame  mother  country,  the  great  northern  hive  ; 
which  poured  forth  it's  warlike  progeny,  andfwarmed  all  over 
Europe,  in  the  fixth  and  feventh  centuries.     This  multiplicity 
of  laws  will  neccfiarily  be  the  cafe  in  fome  degree,  where  any 
kingdom  is  cantoned  out  into  provincial  efrablimments  ;  and  not 
under  one  common  difpenfation  of  laws,  though  under  the  fame 
fovereign  power.    'Much  more  will  it  happen,  where  feven  un- 
connected ftates  are  to  form  their  own  conftitution  and  fuper- 
ftructure  of  government,  though  they  all  begin  to  build  upon 
the  fame  or  fimilar  foundations. 

When  therefore  the  Weft-Saxons  had  fwallowed  up  all  the 
reft,  and  King  Alfred  fucceeded  to  the  monarchy  of  England, 
whereof  his  grandfather  Egbert  was  the  founder,  his  mighty 
genius  prompted  him  to  undertake  a  molt  great  and  neceffary 
work,  which  he  is  faid  to  have  executed  in  as  maiterly  a  manner. 

C  c  c  2  No 
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No  Iefs  than  to  new- model  the  conftitution  ;  to  rebuild  it  on  a 
plan  that  mould  endure  for  ages;  and,  out  of  it's  old  difcordant 
materials,  which  were  heaped  upon  each  other  in  a  vaft  and  rude 
irregularity,  to  form  one  uniform  and  well  connected  whole. 
This  he  effected,  by  reducing  the  whole  kingdom  under  one  re- 
gular and  gradual  fubordination  of  government,  wherein  each 
man  was  anfwerable  to  his  immediate  fuperior  for  his  own  con- 
duct and  chat  of  his  neareft  neighbours  :  for  to  him  we  owe  that 
maiterpiece  of  judicial  polity,  the  fubdivifion  of  England  into 
tithings,  and  hundreds,  if  not  into  counties  ;  all  under  the  in- 
„fluence  and  adminiftration  of  one  fupreme  magiftrate,  the  king  ; 
in  whom,   as  in  a  general  refervoir,   all  the  executive  authority 
of  the  law  was  lodged,  and  from  whom  juftice  was  difperfed  to 
every  part  of  the  nation  by  diitinct,  yet  communicating,  duels 
and  chanels  :  which  wife  inilitution  has  been  preferved  for  near 
a  thoufand  years  unchanged,  from  Alfred's  to  the  prefent  time. 
He  alfo,  like  another  Theodofius,  collected  the  various  cuftoms 
that  he  found  difperfed  in  the  kingdom,  aiid  reduced  and   di- 
g-efted  them  into  one  uniform   fyitem  or  code  of  laws,  in  his 
dom  bee,  or  liber  judici alls.     This  he  compiled  for  the  ufe  of  the 
court-baron,  hundred,  and  county  court,  the  court-leet,  and  fhe- 
xifFs  tourn  ;  tribunals,  which  he  eftablifhed,  for  the  trial  of  all 
caufes  civil  and  criminal,  in  the  very  diftricts  wherein  the  com- 
plaint arofe  :  all  of  them  fubjecc  however  to  be  infpected,  con- 
trolled, and  kept  within  the  bounds  of  the  univerfal  or  common 
law,  by  the  king's  own  courts  ;  which  were  then  itinerant,  be- 
ing kept  in  the  king's  palace,  and  removing  with  his  houfhold 
in  thofe  royal  progrefi'es,  which  he  continually  made  from  one 
end  of  the  kingdom  to  the  other. 

The  Danifli  invafion  and  conqueft,  which  introduced  new 
foreign  cuftoms,  was  a  fevcrc  blow  to  this  noble  fabric  :  but  a 
plan,  fo  excellently  concerted,  could  never  be  long  thrown  aiide. 
So  that,  upon  the  expulfion  of  thefc  intruders,  the  Englifh  re- 
turned to  their  antient  law  :  retaining  however  fome  hw  of  the 
cuftoms  of  their  late  vifttants;  which  went  under  the  name  of 
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Dane-Lage :  as  the  code  compiled  by  Alfred  was  called  the 
Wejl-Saxon-Lage  ;  and  the  local  conflitutions  of  the  antient 
kingdom  of  Mercia,  which  obtained  in  the  counties  neareft  to 
Wales,  and  probably  abounded  with  many  Britifh  cuftoms,  were 
called  the  Mercen-Lage.  And  thefc  three  laws  were,  about  the 
beginning  of  the  eleventh  century,  in  ufe  in  different  counties  of 
the  realm  :  the  provincial  polity  of  counties,  and  their  fubdivi- 
fions,  having  never  been  altered  or  difcontinued  through  all  the 
fliocks  and  mutations  of  government,  from  the  time  of  it's  firfl 
inftitution  ;  though  theiaws  and  cuftoms  therein  ufed,  have  (as 
we  fhall  lee)  often  i'uiTered  confiderable  changes. 

For  king  Edgar,  (who  befides  his  military  merit,  as  founder 
of  the  Englifh  navy,  was  alio  a  mod  excellent  civil  governor) 
obferving  the  ill  effecls  of  three  diftinct  bodies  of  laws,  prevail- 
ing at  once  in  feparate  parts  of  his  dominions,  projected  and  be- 
gun, what  his  grandfon  king  Edward  the  confeffor  afterwards 
completed  ;  viz.  one  uniform  digeft  or  body  of  laws,  to  be  ob- 
served throughout  the  whole  kingdom  :  being  probably  no  more 
than  a  revival  of  king  Alfred's  code,  with  fbme  improvements 
iuggelted  by  neccflity  and  experience  ;  particularly  the  incorpo- 
rating fome  of  the  Britifh  or  rather  Mercian  cuftoms,  and  alfo 
fuch  of  the  Danifh  as  were  reafonable  and  approved,  into  the 
Vfejl-Saxon-Lage,  which  was  ftill  the  groundwork  of  the  whole. 
And  this  appears  to  me  the  beft  fupported  and  moll  plaufible 
conjecture  (for  certainty  is  not  to  be  expected)  of  the  rife  and 
original  of  that  admirable  fyftem  of  maxims  and  unwritten  cuf- 
toms, which  is  now  known  by  the  name  of  the  common  law,  as 
extending  it's  authority  univerfally  over  all  the  realm  \  and  which 
is  doubtlefs  of  Saxon  parentage. 

Among  the  mod  remarkable  of  the  Saxon  laws  we  may 
reckon,  i.  The  conftitution  of  parliaments,  or  rather,  general 
afTemblies  of  the  principal  and  wifeft  men  in  the  nation  ;  the 
ivitlena- gemote ,  or  commune  concilium  of  the  antient  Germans  ; 
which  was  not  yet  reduced  to  the  forms  and  diftinctions  of  our 

modern 
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modern  parliament:  without  whofe  concurrence  however,  no 
new  law  could  be  made,  or  old  one  altered.     2.  The  election  of 
their  magiflrates  by  the  people  j  originally  even   that  of  their 
kings,  till  dearbought  experience  evinced  the  convenience  and 
necefiity  of  eftablifhing  an  hereditary  fucceffion  to  the  crown. 
But  that  of  all  mbordinate  magiftrates,  their  military  officers  or 
heretochs,  their  fheriffs,  their  confervators  Oi   the  peace,   their 
coroners,  their  port-reeves,  (imce  changed  into  mayors  and  bai- 
liffs) and  even  their  tythingmen  and  boriholders  at  the  leet,  con- 
tinued, fome  till  the  Norman  conqueil,  others  for  two  centuries 
after,  and  fome  remain  to  this  day.     3.  The  defcent  of  the 
crown,  when  once  a  royal  family  was  eftablifhed,   upon  nearly 
the  fame  hereditary  principles  upon  which  it  has  ever  fince  con- 
tinued :  only  that  perhaps,  in  cafe  of  minority,  the  next  of  kin 
of  full  age  would  afcend  the  throne,  as  king,  and  not  as  pro- 
tector ;  though,  after  his  death,  the  crown  immediately  reverted 
back  to  the  heir.     4.  The  great  paucity  of  capital  puniihments 
for  the  firil  offence :  even  the  moil  notorious  offenders  being 
allowed  to  commute  it  for  a  fine  or  zveregild,   or;  in  default  of 
payment,   perpetual  bondage ;  to  which  our  benefit  of  clergy 
has  now  in  fome  meafure  fucceeded.     5.  The  prevalence  of  cer- 
tain cuftoms,  as  heriots  and  military  fervices  in  proportion  to 
every  man's  land,  which  much  refembled  the  feodal  conititution  ; 
but  yet  were  exempt  from  all  it's  rigorous  hardfhips  :  and  which 
may  be  well  enough  accounted  for,  by  luppofing  them  to  be 
brought  from  the  continent  by  the  firft  Saxon  invaders,   in  the 
primitive  moderation  and  iimplicity  of  the  feodal  law  ;  before  it 
got  into  the  hands  of  the  Norman  jurifts,    who  extracted  the 
moil  ilaviih  doclrines,  and  oppreffive  confequences,  out  of  what 
was  originally  intended  as  a  law  of  liberty.    6.  That  their  eflates 
were  liable  to  forfeiture  for  treafon,  but  that  the  doctrine  of 
efcheats  and  corruption  of  blood  for  felony,  or  any  other  caufe, 
was  utterly  unknown  amongfl  them.     7.  The  defcent  of  their 
lands  was  to  all  the  males  equally,  without  any  right  of  primo- 
geniture ;  a  cuftom,    which  obtained  among  the  Britons,  was 
agreeable  to  the  Roman  law,  and  continued  among  the  Saxons 
>  till 
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till  the  Norman  conqueil :  though  really  inconvenient,  and  more 
Ifpecially  deftructiveto  antient  families ;  which  are  in  monarchies 
neceflary  to  be  fupported,  in  order  to  form  and  keep  np  a  nobility, 
or  intermediate  Hate  between  the  prince  and  the  common  people. 
8.  The  courts  of  juftice  confuted  principally  of  the  county 
courts,  and  in  cafes  of  weight  or  nicety  the  king's  court  held 
before  himfelf  in  perfon,  at  the  time  of  his  parliaments ;  which 
were  ufually  holden  in  different  places,  according  as  he  kept  the 
three  great  feftivals  of  chrilimas,  eafter,  and  whitfuntide.  An 
institution  which  was  adopted  by  king  AlonfoVIIof  Caftile  about 
a  century  after  the  conqueil: :  who  at  the  fame  three  great  feafts 
was  wont  to  affemble  his  nobility  and  prelates  in  his  court ;  who 
there  heard  and  decided  all  controverfies,andthen,having  received 
his  inftruclions,  departed  homed.  Thefe  county  courts  however 
differed  from  the  modern  ones,  in  that  the  ecclefiaftical  and  civil 
Jurifdiction  were  blended  together,  the  bifhop  and  the  ealdor- 
man  or  {heriff  fitting  in  the  Fame  county  court;  and  alfo  that 
the  decifions  and  proceedings  therein  were  much  more  fimple 
anl  unembarraffed  :  an  advantage  which  will  always  attend  the 
infancy  of  any  laws,  but  wear  off  as  they  gradually  advance  to 
antiquity.  9.  Trials,  among  a  people  who  had  a  very  ftrong 
tincture  of  fuperftition,  were  permitted  to  be  by  ordeal,  by  the 
corfned  or  morfel  of  execration,  or  by  wager  of  law  with  com- 
purgators, if  the  party  chofe  it ;  but  frequently  they  were  alfo 
hy  jury:  for,  whether  or  no  their  juries  confifted  precifely  of 
twelve  men,  or  were  bound  to  a  ftricf.  unanimity  ;  yet  the  gene- 
ral constitution  of  this  admirable  criterion  of  truth,  and  mod 
important  guardian  both  of  public  and  private  liberty,  we  owe 
to  our  Saxon  anceffors.  Thus  flood  the  general  frame  of  our 
polity  at  the  time  of  the  Norman  invafion  j  when  the  fecond 
period  clour  legal  hiffory  commences. 

II.  This  remarkable  event  wrought  as  great  an  alterationin  our 
laws,  as  it  did  in  our  antient  line  of  kings :'  and,  though  the  alte- 
ration of  theformer  was  effected  rather  by  the  confent  of  thepeople, 
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than  any  right  of  conqueft,  yet  that  confent  feems  to  have  been 
partly  extorted  by  fear,  and  partly  given  without  any  appre- 
henfion  of  the  confequences  which  afterwards  enfued. 

1.  Among  the  firft  of  thefe  alterations  we  may  reckon  the 
feparation  of  the  ecclefiaftical  courts  from  the  civil :  effected  in 
order  to  ingratiate  the  new  king  with  the  popifli  clergy,  who 
for  fome  time  before  had  been  endeavouring  all  over  Europe  to 
exempt  themfelves  from  the  fecular  power  ;  and  whofe  demands 
the  conqueror,  like  a  politic  prince,  thought  it  prudent  to  com- 
ply with,  by  reafon  that  their  reputed  fanctity  had  a  great  in- 
fluence over  the  minds  of  the  people  ;  and  becaufe  all  the  little 
learning  of  the  times  was  engroffed  into  their  hands,  which 
made  them  neceffary  men,  and  by  all  means  to  be  gained  over  to 
his  interefts.  And  this  was  the  more  eafily  effected,  becaufe, 
the  difpofal  of  all  the  epifcopal  fees  being  then  in  the  breaft  of 
the  king,  he  had  taken  care  to  fill  them  with  Italian  and  Nor- 
man prelates. 

2.  Another  violent  alteration  of  the  Englifh  conftitution 
confifted  in  the  depopulation  of  whole  countries,  for  the  pur- 
pofes  of  the  king's  royal  diverfion  ;  and  fubjecting  both  them, 
and  all  the  antient  forefls  of  the  kingdom,  to  the  unreafonable 
feverities  of  foreft  laws  imported  from  the  continent,  whereby 
the  flaughter  of  a  beaft  was  made  almoft  as  penal  as  the  death  of 
a  man.  In  the  Saxon  times,  though  no  man  was  allowed  to  kill 
or  chafe  the  king's  deer,  yet  he  might  ftart  any  game,  purlue, 
and  kill  it,  upon  his  own  eftate.  But  the  rigour  of  thefe  new 
conftitutions  vefted  the  fole  property  of  all  the  game  in  England 
in  the  king  alone  ;  and  no  man  was  entitled  to  difturbany  fowl 
of  the  air,  or  any  beaft  of  the  field,  of  fuch  kinds  as  were 
fpecially  referved  for  the  royal  amufement  of  the  fovereign, 
without  exprefs  licence  from  the  king,  by  a  grant  of  a  chafe  or 
free  warren  :  and  thofe  franchifes  were  granted  as  much  with 
a  view  to  preferve  the  breed  of  animals,  as  to  indulge  the  fub- 
ject.     From  a  fimilar  principle  to  which,   though   the  foreft 

law 
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laws  arc  now  mitigated,  and  by  degrees  grown  intirely  obfolete, 
yet  from  this  root  has  fprung  a  baftard  flip,  known  by  the  name 
of  the  game  law,  now  arrived  to  and  wantoning  in  it's  higheil 
vigour:  both  founded  upon  the  fame  unreasonable  notions  of 
permanent  property  in  wild  creatures ;  and  both  productive  of 
the  fame  tyranny  to  the  commons  :  but  with  this  difference ; 
that  the  foreft  laws  eftablifhed  only  one  mighty  hunter  through- 
out the  land,  the  gamej.laws  have  raifed  a  little  Nimrod  in 
every  manor.  And  in  one  refpecl  the  antient  law  was  much  lefs 
unrcafonable  than  the  modern  :  for  the  king's  grantee  of  a 
chafe  or  free-warren  might  kill  game  in  every  part  of  his  fran- 
chife ;  but  now,  though  a  freeholder  of  lefs  than  ioo/.  a  year 
is  forbidden  to  kill  a  patridge  upon  his  own  eftate,  yet  nobody 
elfe  (not  even  the  lord  of  the  manor,  unlefs  he  hath  a  grant  of 
free-warren)  can  do  it  without  committing  a  trefpafs,  and  Sub- 
jecting himfelf  to  an  action. 

3.  A  third  alteration  in  the  Engliffi  laws  was  by  narrow- 
ing the  remedial  influence  of  the  county  courts,  the  great  feats 
of  Saxon  juftice,  and  extending  the  <?r/g7/z<2/ jurisdiction  of  the 
king's  jufliciars  to  all  kinds  of  caufes,  arifing  in  all  parts  of  the 
kingdom.     To  this  end  the  aula  regis,  with  all  it's  multifarious 
authority,   was  erected  ;  and  a  capital  judiciary  appointed,  with 
powers  fo  large  and  boundlefs,  that  he  became  at  length  a  tyrant 
to  the  people,  and  formidable  to  the  crown  itfelf.     Theconfti- 
tution  of  this  court,  and  the  judges  themfelves  who  prefided 
there,  were  fetched  from  the  duchy  of  Normandy  :  and  the  con- 
fequence  naturally  was,,  the  ordaining  that  all  proceedings  in  the 
king's  courts  fhould  be  carried  on  in  the  Norman,  inftead  of  the 
Englifh,  language.     A  provifion  the  more  neceffary,  becaufe 
none  of  his  Norman  jufticiars  underftood  Englifh ;  but  as  evi- 
dent a  badge  of  flavery,  as  ever  was  impofed  upon  a  conquered 
people.  This  lafted  till  king  Edward  the  third  obtained  a  double 
victory,  over  the  armies  of  France  in  their  own  country,  and 
their  language  in  our  courts  here  at  home.     But  there  was  one 
mifchief  too  deeply  rooted  thereby,  and  which  this  caution  of 
Vol.  IV.  ft  d  4  king 
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king  Edward  came  too  late  to  eradicate.     Inflead  of  the  plain 
and  eaiy  method  of  determining  fuits  in  the  county  courts,  the 
chicanes  and  fubtilties  of  Norman  jurifprudence  had  taken  pof- 
fefiion  of  the  king's  courts,  to  which  every  caufe  of  confequence 
was  drawn.  Indeed  that  age,  andthofe  immediately  fucceeding  it, 
were  the  aera  of  refinement  and  fubtilty.  There  is  an  active  prin- 
ciple in  the  human  ibul,  that  will  ever  be  exerting  it's  faculties  to 
the  utmoft  ftretch,  in  whatever  employment,  by  the  accidents  of 
time  and  place,  the  general  plan  of  education,  or  the  cuftoms  and 
manners  of  the  age  and  country,  it  may  happen  to  find  itfelf  en- 
gaged.    The  northern  conquerors  of  Europe  were  then  emerg- 
ing from  the  groileft  ignorance  in  point  of  literature  ;  and  thofe, 
who  had  leifure  to  cultivate  it's  progrefs,  were  fuch  only  as  were 
cloiftered  in  monafteries,    the  reft  being  all  foldiers  or  pea- 
fants.     And,  unfortunately,  the  firft  rudiments  of  fcience  which 
they  imbibed  were  thofe  of  Ariftotle's  philofophy,    conveyed 
through  the  medium  of  his  Arabian  commentators  ;  which  were 
brought  from  the  eaft  by  the  Saracens  into  Paleftine  and  Spain, 
andtranflatedinto  barbarous  Latin.  So  that,  though  the  materials 
upon  which  they  were  naturally  employed,  in  the  infancy  of  a 
riiing  {late,  were  thofe  of  the  nobleft  kind  ;  the  eftabliihment 
of  religion,  and  the  regulations  of  civil  polity  ;  yet,  having  only 
fuch  tools  to  work  with,  their  execution  was  trifling  and  flimfey. 
Both  the  divinity  and  the  law  of  thofe  times  were  therefore  frit- 
tered into  logical  difti notions,  and  drawn  out  into  metaphyseal 
fubtilties,  with  a  fkill  moft  amazingly  artificial ;    but  which 
ferves  no  other  purpofe,  than  to  fhew  the  vaft  powers  of  the 
human   intellect,  however  vainly  or  prepofteroufly  employed. 
Hence  law  in  particular,   which  (being  intended  for  univerfal 
reception)  ought  to  be  a  plain  rule  of  action,  became  a  fcience 
of  the  greateft  intricacy  ;  efpecially  when  blended  with  the  new 
refinements  engrafted  upon  feodal  property  :  which  refinements 
were  from  time  to  time  gradually  introduced  by  the  Norman 
practitioners,  with  a  view  to  fuperfede  (as  they  did  in  great  mea- 
sure) the  more  homely,  but  more  intelligible,  maxims  of  diftri- 
]DUtive  juftice  among  the  Faxons.     And,  to  fay  the  truth,  thefe 
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fcholaftic  reformers  have  tranfmitted  their  dialect  and  fineries  to 
pofterity,  fo  interwoven  in  the  body  of  our  legal  polity,  that  they 
cannot  now  be  taken  out  without  a  manifeft  injury  to  the  fub- 
ftance.  Statute  after  ftatute  has  in  later  times  been  made,  to 
pare  off  thefe  troublefome  excrefcences,  and  rcftore  the  common 
law  to  it's  priftine  fimplicity  and  vigour  ;  and  the  endeavour  has 
greatly  fucceeded  :  but  ftill  the  fears  are  deep  and  vifible  -y 
and  the  liberality  of  our  modern  courts  of  juflice  is  frequently 
obliged  to  have  recourfe  to  unaccountable  fictions  and  circuities, 
in  order  to  recover  that  equitable  and  (u bftantial  juftice,  which 
for  a  long  time  was  totally  buried  under  the  narrow  rules  and 
fanciful  niceties  of  metaphyfical  and  Norman  jurifprudence. 

4.  A  fourth  innovation  was  the  introduction  of  the  trial  by- 
combat,  for  the  decifion  of  all  civil  and  criminal  queftions  of 
fact  in  the  laft  refort.  This  was  the  immemorial  practice  of  all 
the  northern  nations;  but  firft  reduced  to  regular  and  Hated 
forms  among  the  Burgundi,  about  the  clofe  of  the  fifth  century  : 
and  from  them  it  palled  to  other  nations,  particularly  the  Franks 
and  the  Normans  ;  which  laft  had  the  honour  to  eftabliili  it  here, 
though  clearly  an  unchriftian,  as  well  as  moil  uncertain,  me- 
thod of  trial.  But  it  was  a  fufficicnt  recommendation  of  it  to 
the  conqueror  and  his  warlike  countrymen,  that  it  was  the  ufage 
of  their  native  duchy  of  Normandy. 

5.  But  the  laft  and  molt  important  alteration,  both  in  our 
civil  and  military  polity,  was  the  engrafting  on  all  landed  cftates, 
a  few  only  excepted,  the  fiction  of  feodal  tenure  ;  which  drew 
after  it  a  numerous  and  oppreiTive  train  of  fervile  fruits  and  ap- 
pendages ;  aids,  reliefs,  primer  feifins,  wardfhips,  marriages, 
efcheats,  and  fines  for  alienation  ;  the  genuine  confequences  of 
the  maxim  then  adopted,  that  all  the  lands  in  England  were  de- 
rived from,  and  holden,  mediately  or  immediately,  of  the  crown. 

The  nation  at  this  period  feems  to  have  groaned  under  as  ab- 
folute  aflavery,  as  was  in  the  power  of  a  warlike,  an  ambitious, 
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and  a  politic  prince  to  create.  The  consciences  of  men  were 
enflaved  by  four  eccleiiaftics,  devoted  to  a  foreign  power,  and 
unconnected  with  the  civil  ftate  under  which  they  lived  :  who 
now  imported  from  Rome  for  the  firft  time  the  whole  farrago 
of  fuperftitlous  novelties,  which  had  been  engendered  by  the 
blindnefs  and  corruption  of  the  times,  between  the  firft  miflion 
of  AuguiUn  the  monk,  and  the  Norman  conquefl  ;  fuch  as  tran- 
fubftantiation,  purgatory,  communion  in  one  kind,  and  the  wor- 
iliip  of  faints  and  images  ;  not  forgetting  the  univerfalfupremacy 
and  dogmatical  infallibility  of  the  holy  fee.  The  laws  too,  as 
well  as  the  prayers,  were  adminiftered  in  an  unknown  tongue. 
The  antient  trial  by  jury  gave  way  to  the  impious  deciiion  by 
battel.  The  foreft  laws  totally  retrained  all  rural  pleafures  and 
manly  recreations.  And  in  cities  and  towns  the  cafe  was  no 
better  ;  all  company  being  obliged  to  difperfe,  and  fire  and  candle 
to  be  extinguifhed,  by  eight  at  night,  at  the  found  of  the  melan- 
choly curfeu.  The  ultimate  property  of  all  lands,  and  a  confi- 
derable  (hare  of  the  prefent  profits,  were  veiled  in  the  king, 
or  by  him  granted  out  to  his  Norman  favourites  ;  who,  by  a 
gradual  progreflion  of  flavery,  were  abfolute  vafals  to  the  crown, 
and  as  abfolute  tyrants  to  the  commons.  Unheard  of  forfeitures, 
talliages,  aids,  and  fines,  were  arbitrarily  extracted  from  the 
pillaged  landholders,  in  purfuance  of  the  new  fyftem  of  tenure. 
And,  to  crown  all,  as  a  confequence  of  the  tenure  by  knight- 
fervice,  the  king  had  always  ready  at  his  command  an  army  of 
iixty  thoufand  knights  or  mll'ites  :  who  were  bound,  upon  pain 
of  confifcating  their  eftates,  to  attend  him  in  time  of  invafion,  or 
to  quell  any  domeftic  infurrection.  Trade,  or  foreign  merchan- 
dize, fuch  as  it  then  was,  was  carried  on  by  the  Jews  and  Lom- 
bards ;  and  the  very  name  of  an  Engiifh  fleet,  which  king 
Edgar  had  rendered  i'o  formidable,  was  utterly  unknown  to 
Europe  :  the  nation  confiding  wholly  of  the  clergy,  who  were 
alfo  the  lawyers ;  the  barons,  or  great  lords  of  the  land  j  the 
knights  or  fcldiery,  who  were  the  fubordinate  landholders  ;  and 
the  burghers,  or  inferior  tradefmen,  who  from  their  infignifi- 
cancy  happily  retained,  in  their  focage  and  burgage  tenure,  ibme 
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points  of  their  antient  freedom.     All  the  reft  were  villeins  or 
bondmen. 

From  fo  complete  and  well  concerted  a  fcheme  of  fervility, 
it  has  been  the  work  of  generations  for  our  anceftors,  to  redeem 
themlelves  and  their  polterity  into  that  (late  of  liberty,  which 
we  now  enjoy  "•  and  which  therefore  is  not  to  be  looked  upon 
as  confiiting  of  mere  encroachments  on  the  crown,  and  infringe- 
ments of  the  prerogative,  as  fome  flavifh  and  narrow-minded 
writers  in  the  laft  century  endeavoured  to  maintain  ;  but  as,  in 
general,  a  gradual  restoration  of  that  antient  conftitution,  where- 
of our  Saxon  forefathers  had  been  unjuftly  deprived,  partly  by 
the  policy,  and  partly  by  the  force,  of  the  Norman.  How  that  re- 
itoration  has,  in  a  long  feries  of  years,  been  ftep  by  ftep  effected, 
I  now  proceed  to  enquire. 

William  Rufus  proceeded  on  his  father's  plan,  and  in  fome 
points  extended  it ;  particularly  with  regard  to  the  foreft  laws. 
Eut  his  brother  and  fuccenor,  Henry  the  firft,  found  it  expe- 
dient, when  firft  he  came  to  the  crown,  to  ingratiate  himfelf  with 
the  people  ;  by  restoring  (as  our  monkifli  hiitorians  tell  us)  the 
laws  of  king  Edward  the  confeffor.  The  ground  whereof  is 
this :  that  by  charter  he  gave  up  the  great  grievances  of  mar- 
riage, ward,  and  relief,  the  beneficial  pecuniary  fruits  of  his 
feodal  tenures  ;  but  referved  the  tenures  themfelves,  for  the  fame 
military  purpofes  that  his  father  introduced  them.  He  alfo  abo- 
lilhed  the  curfeif  ;  for,  though  it  is  mentioned  in  our  laws  a  full 
century  afterwardsf,  yet  it  is  rather  fpoken  of  as  a  known  time 
of  night  (fo  denominated  from  that  abrogated  ufage)  than  as  a 
ftill  iub/ifting  cuftom.  There  is  extant  a  code  of  laws  in  his 
name,  confiding  partly  ofthofe  of  the  confeffor,  but  with  great 
additions  and  alterations  of  his  own  ;  and  chiefly  calculated  for 
the  regulation  of  the  county  courts.  It  contains  fome  directions 
as  to  crimes  and  their  punifhments,  (that  of  theft  being  made 
capital  in  his  reign)  and  a  few  things  relating  to  eftates,  parti- 
cularly 
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cularly  as  to  the  defcent  of  lands :  which  being  by  the  Saxon 
laws  equally  to  all  the  fons,  by  the  feodal  or  Norman  to  the 
eldeft  only,  king  Henry  here  moderated  the  difference ;  direct- 
ing the  eldeft  fon  to  have  only  the  principal  eftate,  "  primum 
"  fatris feudum"  the  reft  of  his  eftates,  if  he  had  any  others, 
being  equally  divided  among  them  all.  On  the  other  hand,  he 
gave  up  to  the  clergy  the  free  election  of  bilhops  and  mitred 
abbots :  referving  however  thefe  enfigns  of  patronage,  conge 
d'  ejlire,  cuftody  of  the  temporalities  when  vacant,  and  homage 
upon  their  reftitution.  He  laftly  united  again  for  a  time  the  ci- 
vil and  ecclefiaftical  courts,  which  union  was  foon  diffolved  by 
his  Norman  clergy  :  and,  upon  that  final  diffolution,  the  cog- 
nizance of  teftamentary  caufes  feems  to  have  been  firft  given  to 
the  ecclefiaftical  court.  The  reft  remained  as  in  his  father's  time  : 
from  whence  we  may  eafily  perceive  how  far  fhort  this  was  of  a 
thorough  reftitution  of  king  Edward's,  or  the  Saxon,  laws. 

The  ufurper  Stephen,  as  the  manner  of  ufurpers  is,  promifed 
much  at  his  accefiion,  efpecially  with  regard  to  redrellmg  the 
grievances  of  the  foreft  laws,  but  performed  no  great  matter 
either  in  that  or  in  any  other  point.  It  is  from  his  reign  how- 
ever, that  we  are  to  date  the  introduction  of  the  Roman  civil  and 
canon  laws  into  this  realm  :  and  at  the  fame  time  was  imported 
the  doctrine  of  appeals  to  the  court  of  Rome,  as  a  branch  of  the 
canon  law. 

B  y  the  time  of  king  Henry  the  fecond,  if  not  earlier,  the 
charter  of  Henry  the  firft  feems  to  have  been  forgotten  :  for  we 
find  the  claim  of  marriage,  ward,  and  relief,  then  flourifhing  in 
full  vigour.  The  right  of  primogeniture  feems  alfo  to  have  ta- 
citly revived,  being  found  more  convenient  for  the  public  than 
the  parcelling  of  eftates  into  a  multitude  of  minute  fubdivifions. 
However  in  this  prince's  reign  mucli  was  done  to  methodize  the 
laws,  and  reduce  them  into  a  regular  order ;  as  appears  from 
that  excellent  treatife  of  Glanvil :  which,  though  fome  of  it  be 
now  antiquated  and  altered,  yet,  when  compared  with  the  code 
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of  Henry  the  firft,  it  carries  a  manifeft  Superiority*.  Through- 
out his  reign  alfo  was  continued  the  important  ftruggle,  which 
we  have  had  occafion  fo  often  to  mention,  between  the  laws  of 
England  and  Rome  ;  the  former  fupported  by  the  ftrength  of  the 
temporal  nobility,  when  endeavoured  to  be  fupplan  ted  in  favour  of 
the  latter  by  the  popifh  clergy.  Which  difpute  was  kept  on  foot 
till  the  reign  of  Edward  the  firft  ;  when  the  laws  of  England, 
under  the  new  difcipline  introduced  by  that  fkilfui  commander, 
obtained  a  complete  and  permanent  victory.  In  the  prefent  reign, 
of  Henry  thefecond,  there  are  four  things  which  peculiarly  me- 
rit the  attention  of  a  legal  antiquarian  :  i.  The  conflitutions  of 
the  parliament  at  Clarendon,  A.  D.  1164,  whereby  the  king 
checked  the  power  of  the  pope  and  his  clergy,  and  greatly  nar- 
rowed the  total  exemption  they  claimed  from  the  fecular  jurif- 
diclion  :  though  his  farther  progrefs  was  unhappily  flopped,  by 
the  fatal  event  of  thedifputes  between  him  andarchbifhopBecket. 
2.  The  inftitution  of  the  office  of  juftices  in  eyre,  in  itinere  ; 
the  king  having  divided  the  kingdom  into  fix  circuits  (  a  little 
different  from  the  prefent)  and  commiffioned  thefe  new  created 
judges  to  adminifter  juftice,  and  try  writs  of  affife,  in  the  feveral 
counties.  Thefe  remedies  are  faid  to  have  been  then  firft  in- 
vented :  before  which  all  caufes  were  ufually  terminated  in  the 
county  courts,  according  to  the  Saxon  cuftorn  ;  or  before  the 
king's  jufticiaries  in  the  aula  regis,  in  purfuance  of  the  Norman 
regulations.  The  latter  of  which  tribunals,  travelling  about 
with  the  king's  perfon,  occafioned  intolerable  expenfe  and  delay 
to  the  fuitors  ;  and  the  former,  however  proper  for  little  debts 
and  minute  actions,  where  even  injuftice  is  better  than  procras- 
tination, were  now  become  liable  to  too  much  ignorance  of  the 
law,  and  too  much  partiality  as  to  facts,  to  determine  matters 
of  confiderable  moment.  3.  The  introduction  and  eftablimment 
of  the  grand  affife,  or  trial  by  a  fpecial  kind  of  jury  in  a  writ  of 
right,  at  the  option  of  the  tenant  or  defendant,  inftead  of  the 
barbarous  and  Norman  trial  by  battel.  4.  To  this  time  muft 
alfo  be  referred  the  introduction  ofefcuage,  or  pecuniary  com- 
mutation 
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mutation  for  perfonal  military  fervice  ;  which  in  procefs  of  time 
was  the  parent  of  the  antient  fubiidies  granted  to  the  crown  by 
parliament,  and  the  land  tax  of  later  times. 

Richard  the  firft,  a  brave  and  magnanimous  prince,  was  a 
fportfman  as  well  as  a  foldier  ;  and  therefore  inforced  the  foreft 
laws  with  fome  rigour  ;  which  occafioned  many  difcontents 
among  his  people  :  though  (according  to  Matthew  Paris)  he 
repealed  the  penalties  of  caftration,  lofs  of  eyes,  and  cutting  off 
the  hands  and  feet,  before  inflicted  on  fuch  as  tranfgrefled  in 
hunting  ;  probably  finding  that  their  feverity  prevented  profecu- 
tions.  He  alfo,  when  abroad,  compofed  a  body  of  naval  laws 
at  the  ifle  of  Oleron  ;  which  are  ftill  extant,  and  of  high  autho- 
rity :  for  in  his  time  we  began  again  to  difcover,  that  (as  an 
ifland)  we  were  naturally  a  maritime  powen  But,  with  regard  to 
civil  proceedings,  we  find  nothing  very  remarkable  in  this  reign, 
except  a  few  regulations  regarding  the  Jews,  and  the  juftices 
in  eyre  :  the  king's  thoughts  being  chiefly  taken  up  by  the  knight 
errantry  of  a  croifade  againft  the  Saracens  in  the  holy  land. 

In  king  John's  time,  and  that  of  his  fon  Henry  the  third, 
the  rigours  of  the  feodal  tenures  and  the  foreft  laws  were  fo 
warmly  kept  up,  that  they  occafioned  many  infurreccions  of  the 
barons  or  principal  feudatories :  which  at  laft  had  this  effect, 
that  firft  king  John,  and  afterwards  his  fon,  confented  to  the 
two  famous  charters  of  Englifh  liberties,  magna  carta,  and  carta 
de  fore/la.  Of  thefe  the  latter  was  well  calculated  to  redrefs 
many  grievances,  and  encroachments  of  the  crown,  in  the  exer- 
tion of  foreft  law  :  and  the  former  confirmed  many  liberties  of 
the  church,  and  redrefled  many  grievances  incident  to  feodal  te- 
nures, of  no  fmall  moment  at  that  time ;  though  now,  unlefs 
confidered  attentively  and  with  this  retrofpecl,  they  feem  but  of 
trifling  concern.  But,  befides  thefe  feodal  proviiions,  care  was 
alfo  taken  therein  to  protect  the  fubject  againft  other  oppreflions, 
then  frequently  arifing  from  unreafonable  amercements,  from 
illegal  diftrefTes  or  other  procefs  for  debts  or  fervices  due  to  the 
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crown,  and  from  the  tyrannical  abufe  of  the  prerogative  of  pur- 
veyance and  pre-emption.     It  fixed    the  forfeiture  of  lands  for 
felony  in  the  fame  manner  as  it  flill  remains  ;  prohibited  for  the 
future  the  grants  of  exclufive  fifheries ;  and  the  erection  of  new 
bridges  fo  as   to   opprefs  the  neighbourhood.     With  refpect  to 
private  rights  :   it  eftablifhed  the  teftamentary  power  of  the  fub- 
jectover  part  of  his  perfonal  eftate,  the  reft   being  diftributect 
among  his  wife  and  children;  it  laid  down  the  law  of  dower, 
as  it  hath  continued  ever  fince  ;  and  prohibited  the  appeals  of 
women,  unlefs  for  the  death  of  their    hufbands.     In  matters  of 
public  police  and  national  concern  :  itinjoinedan  uniformity  of 
weights  and  meafures  ;  gave  new  encouragements  to  commerce, 
by  the  protection  of  merchant  ftrangers  ;  and  forbad  the  aliena- 
tion of  lands  in  mortmain.     With  regard  to  the  administration, 
ofjuflice  :   beiides  prohibiting  all  denials  or  delays  of  it,  it  fixed 
the  court  of  common  pleas  at  Weftminfter,  that  the  fuitors  might 
no  longer  be  harraffed  with  following  the  king's  perfon  in  all  his 
progrefTes;  and  at  the  fame  time  brought  the  trial  of  iffues  home 
to  the  very   doors    of  the  freeholders,  by  directing  aflifes  to  be 
taken  in  the  proper  counties,  and  eftabliihing  annual  circuits  :  it 
alfo  corrected  fome  abufes  then  incident  to  the  trials  by  wager 
of  law  and  of  battel  ;  directed  the  regular  awarding  of  in  quells 
for  life  or  member;  prohibited  the  king's  inferior  miniiters  from 
holding    pleas  of  the  crown,  or  trying    any   criminal   charge, 
whereby  many  forfeitures  might  other-wife  have  unjuftly  accrued 
to  the  exchequer  ;  and  regulated  the  time  and  place  of  holding 
the  inferior  tribunals  ofjuflice,  the  county  court,  lherifPs  tourn, 
and  court-leet.     It  confirmed  and  eitabliihed  the  liberties  of  the 
city  of  London,  and  all  other  cities,  boroughs,  towns,  and  ports, 
of  the  kingdom.     And,  iaitly,  (which  alone  would  have  merit  i 
the  title  that  it  bears,  of  the  great  charter)  it  protected  e\ 
individual  of  the  nation  in  the  free   enjoyment   of  his  life,  his 
liberty,  and  his  property,  unlefs  declared  to  be  forfeited  by  the 
judgment  of  his  peers  or  the  law  of  the  land. 
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However,  by  means  of  thefe  ftruggles,  the  pope  in  the 
reign  of  king  John  gained  a  flill  greater  afcendant  here,  than  he 
ever  had  berore  enjoyed  ;  which  continued  through  the  long 
reign  of  his  fon  Henry  the  third  :  in  the  beginning  of  whole 
time  the  old  Saxon  trial  by  ordeal  was  alfo  totally  abolifhed. 
And  we  may  by  this  time  perceive,  in  Bracton's  treatife,  a  flill 
farther  improvement  in  the  method  and  regularity  of  the  com- 
mon law,  efpecially  in  the  point  of  pleadingsh.  Nor  mull  it  be 
forgotten,  that  the  firft  traces  which  remain,  of  the  reparation 
of  the  greater  barons  from  the  lefs,  in  the  confiitution  of  parlia- 
ments, are  found  in  the  great  charter  of  king  John;  though 
omitted  in  that  of  Henry  III :  and  that,  towards  the  end  of  the 
latter  of  thefe  reigns,  we  find  the  firft  record  of  any  writ  for  fum- 
moning  knights,  citizens,  and  burgeffes  to  parliament.  And  here 
we  conclude  the  fecond  period  of  our  Engiim  legal  hiftory. 

III.  The  third  commences  with  the  reign  of  Edward  the 
firft',  who  may  juftly  be  fliled  our  Engiim  Juftinian.  For  in 
his  time  the  law  did  receive  fo  fudden  a  perfection,  that  fir  Mat- 
thew Hale  does  not  fcruple  to  affirm',  that  more  was  done  in  the 
firft  thirteen  years  of  his  reign  to  fettle  and  eltablifh  the  diftri- 
butive  juflice  of  the  kingdom,  than  in  all  the  ages  hnce  that 
time  put  together. 

I  t  would  be  endlefs  to  enumerate  all  the  particulars  of  thefe 
regulations;  but  the  principal  may  be  reduced  under  the  follow- 
ing general  heads.  1.  He  eflablifhed,  confirmed,  and  fettled, 
the  great  charter  and  charter  of  foreits.  2.  He  gave  a  mortal 
wound  to  the  encroachments  of  the  pope  and  his  clergy,  by  li- 
miting and  eftablifhing  the  bounds  of  ecclefiaftical  jurifdiction  : 
and  by  obliging  the  ordinary,  to  whom  all  the  goods  of  intcf- 
tates  at  that  time  belonged,  to  difcharge  the  debts  of  the  dccea- 
fed.  3.  lie  defined  the  limits  of  the  feveral  temporal  courts  of 
the  higheft  jurifdiction,  thofe  of  the  king's  bench,  common 
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picas,  and  exchequer;  fo  as  they  might  not  interfere  with  each 
other's  proper  bufinefs :  to  do  which,  they  muft  now  have  re- 
courfe  to  a  fiction,  very  neceffary  and  beneficial  in  the  prefent 
enlarged  itate  of  property.  4.  He  fettled  the  boundaries  of  the 
inferior  courts  in  counties,  hundreds,  and  manors  :  connning 
them  to  caufes  of  no  great  amount,  according  to  their  primitive 
inftitution  ;  though  of  confiderably  greater,  than  by  the  alteration 
of  the  value  of  money  they  are  now  permitted  to  determine. 
5.  He  fecured^the  property  of  the  fubjedt,  by  abolifhing  all  ar- 
bitrary taxes,  and  talliages,  levied  without  confent  of  the  na- 
tional council.  6.  He  guarded  the  common  juflice  of  the  king- 
dom from  abufes,  by  giving  up  the  royal  prerogative  of  fending 
mandates  to  interfere  in  private  caufes.  7.  He  fettled  the  form, 
folemnities,  and  effects,  of  fines  levied  in  the  court  of  common 
pleas;  though  the  thing  itfelf  was  of  Saxon  original.  8.  He 
firft  eftabliihed  a  repofitory  for  the  public  records  of  the  king- 
dom ;  few  of  which  are  antienter  than  the  reign  of  his  father, 
and  thofe  were  by  him  collected.  9.  He  improved  upon  the  laws 
of  kinf  Alfred,  bv  that  sreat  and  orderly  method  of  watch  and 
ward,  for  preferving  the  public  peace  and  preventing  robberies, 
eitablifhed  by  the  itatute  of  Winchefter.  10.  He  fettled  and 
reformed  many  abufes  incident  to  tenures,  and  removed  fome 
restraints  on  the  alienation  of  landed  property,  by  the  flatute  of 
quia  emptores.  1 1 .  He  inflituted  a  fpeedier  way  for  the  recovery 
of  debts,  by  granting  execution  not  only  upon  goods  and  chat- 
tels, but  alfo  upon  lands,  by  writ  of  elegit ;  which  was  of  fig- 
nal  benefit  to  a  trading  people  :  and,  upon  the  fame  commercial 
ideas,  he  alfo  allowed  the  charging  of  lands  in  a  ftatute  mer-*- 
chant,  to  pay  debts  contracted  in  trade,  contrary  to  all  feodal 
principles.  12.  He  effectually  provided  for  the  recovery  of  ad- 
vowfons,  as*  temporal  rights ;  in  which,  before,  the  law  was 
extremely  deficient.  13.  He  alfo  effectually  clofed  the  great 
gulph,  in  which  all  the  landed  property  of  the  kingdom  was  in 
danger  of  being  fwallowed,  by  his  re-iterated  ftatutes  of  mort- 
main ;  molt  admirably  adapted  to  meet  the  frauds  that  had  then 
been  devifed,  though  afterwards  contrived  to  be  evaded  by  the 
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invention  of  ufes.  14.  He  eftablifhed  a  new  limitation  of  pro- 
perty by  the  creation  of  eftates  tail ;  concerning  the  good  policy 
of  which,  modern  times  have  however  entertained  a  very  diffe- 
rent opinion.  15.  He  reduced  all  Wales  to  the  fubjection,  not 
only  of  the  crown,  but  in  great  meafure  of  the  laws,  of  Eng- 
land ;  (which  was  thoroughly  completed  in  the  reign  of  Henry 
the  eighth)  and  leems  to  have  entertained  a  defign  of  doing  the 
like  by  Scotland,  fo  as  to  have  formed  an  entire  and  complete 
union  of  the  ifland  of  Great  Britain. 

I  might  continue  this  catalogue  much  farther :  — -  but, 
upon  the  whole,  we  may  obferve,  that  the  very  fcheme  and  mo- 
del of  the  adminiftration  of  common  juftice  between  party  and 
party,  was  entirely  fettled  by  this  kingk  ;  and  has  continued 
nearly  the  fame,  in  all  fucceeding  ages,  to  this  day  ;  abating 
lome  few  alterations,  which  the  humour  or  neceflity  of  fubfe- 
quent  times  hath  occafioned.  The  forms  of  writs,  by  which 
actions  are  commenced,  were  perfected  in  his  reign,  and  efta- 
bliflied as  models  for  poll erity.  The  pleadings,  confequent  upon 
the  writs,  were  then  fhort,  nervous,  andperfpicuous;  not  intri- 
cate, verbofc,  and  formal.  The  legal  treatifes,  written  in  his 
time,  as  Britton,  Fleta,  Hengham,  and  the  reft,  are  for  the 
moll  part,  law  at  this  day  ;  or  at  leaft  were  fo,  till  the  alteration 
of  tenures  took  place.  And,  to  conclude,  it  is  from  this  period, 
from  the  exact  obfervation  of  magna  carta,  rather  than  from  it's 
making  or  renewal,  in  the  days  of  his  grandfather  and  father,  that 
the  liberty  of  Englifhmen  began  again  to  rear  it's  head  ;  though 
the  weight  of  the  military  tenures  hung  heavy  upon  it  for  many 
a^es  after. 

I  cannot  give  a  better  proof  of  the  excellence  of  his  con- 
stitutions, than  that  from  his  time  to  that  of  Henry  the  eighth 
there  happened  very  few,  and  thofe  not  very  coniiderable,  alte- 
rations in  the  legal  forms  of  proceedings.  As  to  matter  of  fub- 
Jlance :  the  old  Gothic  powers  of  electing  the  principal  fu.bor- 
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dinate  magiflrates,    the  fherifTs,    and  confervators  of  the  peace 
were  taken  from  the  people  in  the  reigns  of  Edward  II  and  Ed- 
ward III  :   and  juftices  of  the  peace  were  eftablifhed  inflead  of 
the  latter.     In  the  reign  alfo  of  Edward  the  third  the  parliament 
is  fuppofed  moft  probably  to  have  affumed  it's  prefent  form;  by 
a  feparation  of  the  commons  from  the  lords.     The  ftatute  for 
defining  and  afcertaining  treafons  was  one  of  the  firft  productions 
of  this  new-modelled  aflembly  ;   and  the  tranflation  of  the  law 
proceedings  from  French  into  Latin  another.     Much  alfo  was 
done,  under  the  aufpices  of  this  magnanimous  prince,  for  efta- 
bliihing  our  domeitic  manufactures  ;  by  prohibiting  the  exporta- 
tion of  Englilli  wool,  and  the  importation  or  wear  of  foreign 
cloth  or  furs;  and  by  encouraging  clothworkers  from  other  coun- 
tries to  fettle  here.     Nor  was  the  legiflature  inattentive  to  many 
other  branches  of  commerce,  or  indeed  to  commerce  in  general: 
for,  in  particular,  it  enlarged  the  credit  of  the  merchant,   by 
introducing  theftatuteftaple;   whereby  he  might  themorereadily 
pledge  his  lands  for  the  fecurity  of  his  mercantile  debts.  And,  as 
perfonal  property  now  grew,  by  theextenfionof  trade,  tobemuch 
more  confiderable  than  formerly,  carewastaken,  in  cafeof  intefta- 
cies,  to  appoint  administrators  particularly  nominated  by  the  law; 
to  diftribute  that  perfonal  property  among  the  creditors  and  kind- 
red of  the  deceafed,  which  before  had  been  ufually  applied,  by 
the  officers  of  the  ordinary,  to  ufes  then  denominated  pious.  The 
ftatutes  alfo  of  ■praemunire,    for  effectually  depreiling  the  civil 
power  of  the  pope,  were  the  work  of  this  and  the  fubfequent 
reign.     And  the  eftablifhment  of  a  laborious  parochial  clergy, 
by  the  endowment  of  vicarages  out  of  the  overgrown  poffeflions 
of  the  monafteries,  added  luftre  to  the  clofe  of  the  fourteenth 
century  :  though  the  feeds  of  the  general  reformation,  which 
were  thereby  firft  fown  in  the  kingdom,  were  almoit  overwhelmed 
by  the  fpirit  of  perfecution,  introduced  into  the  laws  of  the  land 
by  the  influence  of  the  regular  clergy. 

From  this  time  to  that  of  Henry  the  feventh,  the  civil  wars 
and  difputed  titles  to  the  crown  gave  no  leifure  for  farther  juri- 
dical 
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dical  improvement :  "  nam  filent  leges  inter  arma."— And  yet 
it  is  to  thefe  very  difputes  that  we  owe  the  happy  lofs  of  all  the 
dominions  of  the  crown  on  the  continent  of  France  ;  which 
turned  the  minds  of  our  fubfequent  princes  entirely  to  domcftic 
concerns.  To  thefe  likewife  we  owe  the  method  of  barring  en- 
tails by  the  fiction  of  common  recoveries ;  invented  originally  by 
the  clergy,  to  evade  the  ilatutes  of  mortmain,  but  introduced 
under  Edward  the  fourth,  for  the  purpofe  of  unfettering-  eftates. 
and  making  them  more  liable  to  forfeiture  :  while,  on  the  other 
hand,  the  owners  endeavoured  to  protect  them  by  the  univerfal 
eftablifhment  of  ufis>  another  of  the  clerical  inventions. 

I  n  the  reign  of  king  Henry  the  feventh,  his  minifters  (not  to 
fay  the  king  himfelf)  were  more  induftxious  in  hunting  out  pro- 
fecutions  upon  old  and  forgotten  penal  laws,  in  order  to  extort 
money  from  the  fubj e£l,  than  in  framing  any  new  beneficial  re- 
gulations. For  the  diftinguifhing  cbara&er  of  this  reign  was 
that  of  amafling  treafure  into  the  king's  coffers,  by  every  means 
that  could  be  devifed  :  and  almoft  every  alteration  in  the  laws, 
however  falutary  or  otherwife  in  their  future  confequences,  had 
this  and  this  only  for  their  great  and  immediate  object.  To  this 
end  the  court  of  flar-chamber  was  new-modelled,  and  armed 
with  powers,  the  moft  dangerous  and  unconftitutional,  over  the 
perfons  and  properties  of  the  fubj  eel.  Informations  were  allowed 
to  be  received,  in  lieu  of  indictments,  at  the  afiifes  and  feiHons 
of  the  peace,  in  order  to  multiply  fines  and  pecuniary  penalties. 
The  ftatute  of  fines  for  landed  property  was  craftily  and  covertly 
contrived  to  facilitate  the  deftruction  of  entaib,  and  make  the 
owners  of  real  eftates  mere  capable  to  forfeit  as  well  as  to  aliene. 
The  benefit  of  clergy  (which  fo  often  intervened  to  flop  attain- 
ders and  fave  the  inheritance)  was  now  allowed  only  once  to  lay 
offenders,  who  only  could  have  inheritances  to  iofe.  A  writ  of 
capias  was  permitted  in  all  actions  on  the  cafe,  and  the  defendant 
might  in  confequence  be  outlawed  ;  becaufe  upon,fuch  outlawry 
his  goods  became  the  property  of  the  crown.  In  fliort,  there 
is  hardly  a  flatute  in  this  reign,  introductive  of  a  new  law  or 
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modifying  the  old,  but  what  either  directly  or  obliquely  tended 
to  the  emolument  of  the  exchequer. 

IV.  Th  1  s  brings  us  to  the  fourth  period  of  our  legal  hiftory, 
viz.  the  reformation, of  religion,  under  Henry  the  eighth,  and 
his  children  :  which  opens  an  intirely  new  fcene  in  ecclefiaftical 
matters  ;  the  ufurped  power  of  the  pope  being  now  for  ever 
routed  and  destroyed,  all  his  connexions  with  this  iiland  cut  off, 
the  crown  reftored  to  it's  Supremacy  over  fpiritual  men  and  caufes 
and  the  patronage  of  biihopricks  being  once  more  indifputably 
veiled  in  the  king.  And  had  the  fpiritual  courts  been  at  this 
time  re-united  to  the  civil,  we  mould  have  ieen  the  old  Saxon 
conftitution  with  regard  to  ecclefiaftical polity  completely  reftored. 

W 1  t  it  regard  alfo  to  our  civil  polity,  the  Statute  of  wills,  and 
the  ftatute  of  ufes,  (both  pafied  in  the  reign  of  this  prince)  made  a 
great  alteration  as  to  property :  the  former,  by  allowing  the  devife 
oi'real  eitates  bv  will,  which  before  was  in  general  forbidden  ; 
the  latter,  by  endeavouring  to  deftroy  the  intricate  nicety  of  ufes, 
though  the  narrownefs  and  pedantry  of  the  courts  of  common 
law  prevented  this  ftatute  from  having  it's  full  beneficial  effect. 
And  thence  the  courts  of  equity  affirmed  a  jurisdiction^  dictated 
by  common  jufcice  and  common  fenfe  :  which,  however  arbi- 
trarily exercifed  or  productive  of  jealoufies  in  it's  infancy,  has  at 
length  been  matured  into  a  moft  elegant  fyftem  of  rational  juris- 
prudence; the  principles  ofwhich(notwithftanding  they  may  differ 
in  forms)  are  now  equally  adopted  by  the  courts  of  both  law  and 
equity.  From  the  ftatute  of  ufes,  and  another  ftatute  of  the 
fame  antiquity,  (which  protected  eftates  for  years  from  being  de- 
itroyed by  the  reverfioner)  a  remarkable  alteration  took  place  in 
the  mode  of  conveyancing :  the  antient  affurance  by  feoffment 
and  livery  upon  the  land  being  now  very  feldom  practiced, 
fince  the  more  eafy  and  more  private  invention  of  transferring 
property,  by  fecret  conveyances  to  ufes ;  and  long  terms  of  years 
being  now  continually  created  in  mortgages  and  family  Settle- 
ments, 
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merits,  which  may  be  moulded  to  a'thoufand  ufeful  purpofes 
by  the  ingenuity  of  an  able  artift. 

The  farther  attacks  in  this  reign  upon  the  immunity  of  ef- 
tates-tail,- which  reduced  them  to  little  more  than  the  condi- 
tional fees  at  the  common  law,  before  the  paiiing  of  the  ftatute 
de  donls  :  the  eftabliihrnent  of  recognizances  in  the  nature  of  a 
ftatute- ftaple,  for  facilitating  the  raifihg  of  money  upon  landed 
fecurity  ;  and  the  introduction  of  the  bankrupt  laws,  as  well  for 
the  punifhment  of  the  fraudulent,  as  the  relief  of  the  unfortunate, 
trader;  all  thefe  were  capital  alterations  of  our  legal  polity,  and 
highly  convenient  to  that  character,  which  the  Engliili  began 
now  to  re-affume,  of  a  great  commercial  people.  The  incorpo- 
ration of  Wales  with  England,  and  the  more  uniform  adnvini- 
ftration  of  juflice,  by  deftroying  fome  counties  palatine,  and 
abridging  the  unreafonable  privileges  of  fuch  as  remained,  added 
dignity  and  ftrength  to  the  monarchy  :  and,  together  with  the 
numerous  improvements  before  obferved  upon,  and  theredrefs 
of  many  grievances  and  opprcilions  which  had  been  introduced  by 
his  father,  will  ever  make  the  adminift  ration  of  Henry  VIII  a 
very  diftinguiiiied  aera  in  the  annals  of  juridical  hiitory. 

It  mufl  be  however  remarked,  that  (particularly  in  his  later 
years)  the  royal  prerogative  was  then  drained  to  a  very  tyranni- 
cal and  opprellive  height;  and,  what  was  the  worft  circurnftance 
it's  encroachments  were  eftablifhed  by  law,  under  the  fanclion  of 
thofe  pufillanimous  parliaments,  one  of  which  to  it's  eternal 
difgrace  paffed  a  ftatute,  whereby  it  was  enacted  that  the  king's 
proclamations  ihould  have  the  force  of  acts  of  parliament ;  and 
others  concurred  in  the  creation  of  that  amazing  heap  of  wild 
and  new-fangled  treafons,  which  were  flightly  touched  upon  in 
a  former  chapter6.  Happily  for  the  nation,  this  arbitrary  reign 
wasfucceeded  by  the  minority  of  an  amiable  prince;  during  the 
ihort  funfhine  of  which,  great  part  of  thefe  extravagant  laws  were 
repealed.  And,  to  do  juftice  to  the  fhorter  reign  of  queen  Mary, 
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many  falutary  and  popular  laws,  in  civil  matters,  were  made  un- 
der her  adminiftration ;  perhaps  the  better  to  reconcile  the  people 
to  the  bloody  meafures  which  ilie  was  induced  to  purfue,  for  the 
re-eftablifhment  of  religious  flavery  :  the  well  concerted  fchenaes 
for  effecting  which,  were  (through  the  providence  of  God)  de- 
feated by  the  feafonable  acceflion  of  queen  Elizabeth. 

The  religious  liberties  of  the  nation  being,  by  that  happy 
event,  eftabliihed  (we  truft)  on  an  eternal  bails  ;  (though  obliged 
in  their  infancy  to  be  guarded,  againll  papifts  and  other  non- 
conformifts,  by  laws  of  too  fanguinary  a  nature)  the  foreft  laws 
having  fallen  into  difufe  ;  and  the  adminiftration  of  civil  right 
in  the  courts  of  juttice  being  carried  on  in  a  regular  courfe,  ac- 
cording to  the  wife  inliitutions  of  king  Edward  the  firil,  with- 
out any  material  innovations;  all  the  principal  grievances  intro- 
duced by  the  Norman  conqueft  feem  to  have  been  gradually 
fliaken  off,  and  our  Saxon  conilitution  reilored,  with  coniider- 
able  improvements:  except  only  in  the  continuation  of  the  mi- 
litary tenures,  and  a  few  other  points,  which  full  armed  the 
crown  with  a  very  oppreilive  and  dangerous  prerogative.  It  is 
alfo  to  be  remarked,  that  the  fpirit  of  inriching  the  clergy  and 
endowing  religious  houfes  had  (through  the  former  abufeof  it) 
gone  over  to  fuch  a  contrary  extreme,  and  the  princes  of  the 
houfe  of  Tudor  and  their  favourites  had  fallen  with  fuch  avidity 
upon  the  fpoils  of  the  church,  that  a  decent  and  honourable 
maintenance  was  wanting  to  many  of  the  bifhops  and  clergy. 
This  produced  the  retraining  ftatutes,  to  prevent  the  alienations 
of  lands  and  tithes  belonging  to  the  church  and  univerfities. 
The  number  of  indigent  perfons  being  alfo  greatly  increafed,  by 
withdrawing  the  alms  of  the  monafteries,  a  plan  was  formed  in 
the  reign  of  queen  Elizabeth,  more  humane  and  beneficial  than 
even  feeding  and  cloathing  of  millions;  by  affording  them  the 
means  (with  proper  induftry)  to  feed  and  to  cloath  themfelves. 
And,  the  farther  any  fubfequent  plans  for  maintaining  the  poor 
have  departed  from  this  institution,  the  more  impracticable  and 
even  pernicious  their  vifionary  attempts  have  proved. 
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However,  confidering  the  reign  of  queen  Elizabeth  in  a 
great  and  political  view,  we  have  no  reaf'on  to  regret  many  fub- 
fequent  alterations  in  the  Engdifli  constitution.  For,  though  in 
general  the  was  a  wife  and  excellent  princefs,  and  loved  her 
people  ;  though  in  her  time  trade  flourilhed,  riches  increafed, 
the  laws  were  duly  adminiftred,  the  nation  was  refpected  abroad, 
and  the  people  happy  at  home  ;  yet  the  increafe  of  the  power 
of  the  liar-chamber,  and  the  erection  of  the  high  commifiion 
court  in  matters  ecclefiaftical,  were  the  work  of  her  reign.  She 
alfo  kept  her  parliaments  at  a  very  awful  diilance:  and  in  many 
particulars  me,  at  time?,  would  carry  the  prerogative  as  high  as 
her  mofi  arbitrary  predecellbrs.  It  is  true,  me  very  ieldom  ex- 
erted this  prerogative,  fo  as  to  opprefs  individuals  ;  but  Hill  {he 
had  it  to  exert:  and  therefore  the  felicity  of  her  reign  depended 
more  on  her  want  of  opportunity  and  inclination,  than  want  of 
power  to  play  the  tyrant.  This  is  a  high  encomium  on  her 
merit;  but  at  the  fame  time  it  is  fufficient  to  fhew,  that  thefe 
were  not  thofe  golden  days  of  genuine  liberty,  that  we  formerly 
were  taught  to  believe:  for,  furely,  the  true  liberty  of  thefub- 
jecl  confifts  not  fo  much  in  the  gracious  behaviour,  as  in  the 
limited  power,  of  the  fovereign. 

The  great  revolutions  that  had  happened,  in  manners  and  in 
property,  had  paved  the  way,  by  imperceptible  yetfure  degrees, 
for  as  great  a  revolution  in  government :  yet,  while  that  revo- 
lution was  effecting,  the  crown  became  more  arbitrary  than  ever, 
by  the  progrefs  of  thofe  very  means  which  afterwards  reduced 
it's  power.  It  is  obvious  to  every  obferver,  that,  till  the  clofe 
of  the  Lancaftrian  civil  wars,  the  property  and  the  power  of  the 
nation  were  chieHy  divided  between  the  king,  the  nobility  and 
the  clergy.  The  commons  were  generally  in  a  ftate  of  great  ig- 
norance; their  perfbnal  wealth,  before  the  extenfion  of  trade, 
was  comparatively  fmall ;  and  the  nature  of  their  landed  property 
was  fuch,  as  kept  them  in  continual  dependence  upon  their  feodal 
lord,  being  ufually  fome  powerful  baron,  ibme  opulent  abbey, 

or 
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or  fometimes  the  king  himfelf.  Though  a  notion  of  general  li- 
berty had  flrongly  pervaded  and  animated  the  whole conftitution, 
yet  the  particular  liberty,  the  natural  equality,  and  perfonal  in- 
dependence of  individuals,  were  little  regarded  or  thought  of; 
nay  even  to  affert  them  was  treated  as  the  height  of  fedition  aqd 
rebellion.  Our  anceftors  heard,  with  deteftation  and  horror, 
thofe  fentimeuts  rudely  delivered,  and  pufhed  to  molt  abfurd  ex- 
tremes, by  the  violence  of  a  Cade  and  a  Tyler  ;  which  have  fince 
been  applauded,  with  a  zeal  almoft  riling  to  idolatry,  when 
foftaned  and  recommended  by  the  eloquence,  the  moderation, 
and  the  arguments  of  a  Sidney,  a  Locke,  and  a  Milton. 

But  when  learning,  by  the  invention  of  printing  and  the 
progrefs  of  religious  reformation,  began  to  be  univeriaily  difle- 
minated  ;  when  trade  and  navigation  were  fuddenly  carried  to  an 
amazing  extent,  by  the  ufe  of  thlecompafs  and  the  consequent 
difcovery  of  the  Indies ;  the  minds  of  men,  thus  enlightened  by 
fcience  and  enlarged  by  oblervalion  and  travel,  began  to  enter- 
tain a  more  juft  opinion  of  the  dignity  and  rights  of  mankind. 
An  inundation  of  wealth  flowed  in  upon  the  merchants,  and 
middling  rank ;  while  the  two  great  eftates  of  the  kingdom, 
which  formerly  had  ballanced  the  prerogative,  the  nobility  and 
clergy,  were  greatly  impoverished  and  weakened.  The  popifh 
clergy,  detected  in  their  frauds  and  abufes,  expofed  to  the  re- 
fentment  of  the  populace,  and  ftripped  of  their  lands  and  re- 
venues, ftood  trembling  for  their  very  exiftence.  The  nobles, 
enervated  by  the  refinements  of  luxury,  (which  knowlege,  fo- 
reign travel,  and  the  progrefs  of  the  politer  arts,  are  too  apt  to 
introduce  with  themfeives)  and  fired  with  difdain  at  bein^  rivalled 
in  magnificence  by  the  opulent  citizens,  fell  into  enormous  ex- 
penfes  :  to  gratify  which  they  were  permitted,  by  the  policy  of 
the  times,  to  diffipate  their  overgrown  eftates,  and  alienate  their 
antient  patrimonies.  This  gradually  reduced  their  power  and 
their  influence  within  a  very  moderate  bound  :  while  the  king, 
by  the  fpoil  of  the  monafteries  and  the  great  increafe  of  the  c  & 
toms,  grew  rich,  independent,  and  haughty  :  and  the  comnic    s 
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were  not  yet  fenfible  of  the  ftrength  they  had  acquired,  nor 
urged  to  examine  it's  extent  by  new  burthens  or  oppreflive  taxa* 
tions,  during  the  fudden  opulence  of  the  exchequer.  Intent 
upon  acquiring  new  riches,  and  happy  in  being  freed  from  the 
infolence  and  tyranny  of  the  orders  more  immediately  above 
them,  they  never  dreamt  of  oppoiing  the  prerogative,  to  which 
they  had  been  fo  little  accuftomed ;  much  lefs  of  taking  the 
lead  in  oppofition,  to  which  by  their  weight  and  their  property 
they  were  now  entitled.  The  latter  years  of  Henry  the  eighth 
were  therefore  the  times  of  the  greateft  defpotifm,.  that  have 
been  known  in  this  ifland  fince  the  death  of  William  the  Nor- 
man :  the  prerogative,  as  it  then  flood  by  common  law,  (and 
much  more  when  extended  by  act  of  parliament)  being  too  large 
to  be  endured  in  a  land  of  liberty. 

Que  en  Elizabeth,  and  the  intermediate  princes  of  the  Tudor 
line,  had  almoft  the  fame  legal  powers,  and  fometimes  exerted 
them  as  roughly,  as  their  father  king  Henry  the  eighth.  But 
the  critical'fituation  of  that  princefs  with  regard  to  her  legiti- 
macy, her  religion,  her  enmity  with  Spain,  and  her  jealoufy  of 
the  queen  of  Scots,  occafioned  greater  caution  in  her  conduct. 
She  probably,  or  her  able  advifers,  had  penetration  enough  to 
dife'ern  how  the  power  of  the  kingdom  had  gradually  fhifted  it's 
chanel,  and  wifdom  enough  not  to  provoke  the  commons  to  dis- 
cover and  feel  their  ftrength.  She  therefore  drew  a  veil  over  the 
odious  part  of  prerogative  ;  which  was  never  wantonly  thrown 
afide,  but  only  toanfwerfome  important  purpofe:  and,  though 
the  royal  treafury  no  longer  overflowed  with  the  wealth  of  the 
clergy,  which  had  been  all  granted  out,  and  had  contributed  to 
enrich  the  people,  fhe  afked  for  fupplies  with  fuch  moderation, 
and  managed  them  with  fo  much  oeconomy,  that  the  commons 
were  happy  in  obliging  her.  Such,  in  fhort,  were  her  circum- 
ftances,  her  necefiities,  her  wifdom,  and  her  good  difpofition, 
that  never  did  a  prince  fo  long  and  fo  entirely,  for  the  fpace  of 
half  a  century  together,  reign  in  the  affeclions  of  the  people. 

On 
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On  the  accefilon  of  king  James  I,  no  new  degrfce  of  royal 
power  was  added  to,  or  exercifed  by,  him  ;  but  iuch  a  iceplre 
was  too  weighty  to  be  weilded  by  fuch  a  hand.  The  unreafon- 
ableand  imprudent  exertion  of  what  was  then  deemed  to  be 
prerogative,  upon  trivial  and  unworthy  occafion3,  and  the  claim 
of  a  more  abfolute  power  inherent  in  the  kingly  office  than  had 
ever  been  carried  into  practice,  foon  awakened  the  fleeping  lion. 
The  people  heard  with  aftonifhment  doctrines  preached  from  the 
throne  and  the  pulpit,  fubveriive  of  liberty  and  property,  and 
ail  the  natural  rights  of  humanity.  They  examined  into  the 
divinity  of  this  claim,  and  found  it  weakly  and  fallacioufly  fup- 
portcd  :  and  common  reafon  affured  them,  that,  if  it  were  of 
human  origin,  no  conftitution  could  eftabliih  it  without  power 
of  revocation,  no  precedent  could  fanctify,  no  length  of  time 
could  confirm  it.  The  leaders  felt  the  pulfe  of  the  nation,  and 
found  they  had  ability  as  well  as  inclination  to  refift  it :  and  ac- 
cordingly refilled  and  oppofed  it,  whenever  the  puiillanimous 
temper  of  the  reigning  monarch  had  courage  to  put  it  to  the 
trial ;  and  they  gained  fome  little  victories  in  the  cafes  of  con- 
cealments, monopolies,  and  the  difpenling  power.  In  the  mean 
time  very  little  was  done  for  the  improvement  of  private  juftice, 
except  the  abolition  of  fanchiaries,  and  the  extenfion  of  the 
bankrupt  laws,  the  limitation^of  fuits  and  actions,  and  the  re- 
gulating of  informations  upon  penal  ftatutes.  For  I  cannot  clafs 
the  laws  againft  witchcraft  and  conjuration  under  the  head  of 
improvements  ;  nor  did  the  difpute  between  lord  Ellefnjere  and 
fir  Edward  Coke,  concerning  the  powers  of  the  court  of  chan- 
cery, tend  much  to  the  advancement  of  juftice. 

Indeed  when  Charles  the  firfl  fucceeded  to  the  crown  of 
his  father,  and  attempted  to  revive  fome  enormities,  which  had 
been  dormant  in  the  reign  of  king  James,  the  loans  and  bene- 
volences extorted  from  the  fubject,  the  arbitrary  imprifonments 
for  refufal,  the  exertion  of  martial  law  in  time  of  peace,  and 
other  domeftic  grievances,  clouded  the  morning  of  that  mif- 

guided 
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guided  prince's  reign  ;  which  though  the  noon  of  it  began  a 
little  to  brighten,  at  laft  went  down  in  blood,  and  left  the  whole 
kingdom  in  darknefs.     It  mult  be  acknowleged  that,  by  the  pe- 
tition  of  right,   enacted  to  abolifh  thefe  encroachments,  the 
Engliih  conftitution  received  great  alteration  and  improvement. 
But  there  ftill  remained   the  latent  power   of  the  foreft  laws, 
which  the  crown   mod  unfeafonably  revived.     The  legal  jurif- 
diction  of  the  ftar- chamber  and  high-commiilion  courts  was  alfo 
extremely  great ;  though  their  ufurped  authority  was  {till  greater. 
And,  if  we  add  to  thefe  the  diiirfe  of  parliaments,  the  ill-timed 
zeal  and  defpotic  proceedings  of  the  eccleliaftical  governors  in 
matters  of  mere  indifference,  together  with  the  arbitrary  levies 
of  tonnage  and  poundage,  fhip  money,  and  other  projects,  we 
may  fee  grounds  mod  amply  luihcient  for  feeking  redrefs  in  a 
legal  conftitutional  way.     This  redrefs,  when  fought,  was  alfo 
conftitutionally  given  :  for  all  thele   opprefilons  were  actually 
abolifhed  by  the  king  in  parliament,  before  the  rebellion  broke 
out,  by  the  feveral  ftatutes  for  triennial  parliaments,  forabolifh- 
ing  the  flar-chamber  and  high  commiflion  courts,  for  afcertain- 
ing  the  extent  of  forefts  and  foreft-laws,    for  renouncing  fhip- 
money  and  other  exactions,  and  for  giving  up  the  .prerogative  of 
knighting  the  king's  tenants  in  capite  in  confequence  of  their 
feodal  tenures  :  though  it  muft  be  acknovvleged  that  thefe  con- 
ceflions  were  not  made  with  fo  good  a  grace,  as  to  conciliate  the 
confidence  of  the  people.     Unfortunately,  either  by  his  own  mif- 
management,  or  by  the  arts  of  his  enemies,  the  king  had  loit  the 
reputation  of  fincerity ;  which  is  thegreateftunhappinefs  that  can 
befal  a  prince.  Though  he  formerly  had  {trained  his  prerogative, 
not  only  beyond  what  the  genius  of  the  prefent  times  would 
bear,  but  alfo  beyond  the  example  of  former  ages,  he  had  now 
confented  to  reduce  it  to  a  lower  ebb  than  was  confident  with 
monarchical  government.     A  conduct  fo  oppolite  to  his  temper 
and  principles,  joined  with  fome  rafh  actions  and  unguarded  ex- 
prcflions,  made  the  people  fufpect  that  this  condefcenfion  was 
merely  temporary.     Flufhed  therefore  with  the  fuccefs  they  had 
gained,  fired  with  refentment  for  pait  oppreflions,  and  dreading 

the 
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the  confequenccs  if  the  king  fhould  regain  his  power,  the  po- 
rt li  hi  Headers  (who  in  all  ages  have  called  themlelves  the  people) 
began  to  qrow  infolent  and  ungovernable  :  their  infolence  foon 
rendered  them  defperate  ;  and  defpair  at  length  forced  them  to 
join  with  a  let  of  military  hypocrites  and  enthufiafts,  who  over- 
turned the  church  and  monarchy,  and  proceeded  with  delibe- 
rate folemnity  to  the  trial  and  murder  of  their  fovereign. 

I  r  a  s  s  by  the  crude  and  abortive  fchemes  for  amending  the 
laws  in  the  times  of  confufion  which  followed  ;  the  moft  pro- 
mifing  and  fen Gble  whereof  (fuch  as  the  eftabliihment  of  new 
trials,  the  abolition  of  feodal  tenures,  the  act  of  navigation,  and 
fome  others)  were  adopted  in  the 

V.  Fifth  period,  which  I  am  next  to  mention,  viz.  after 
the  reftoration  of  king  Charles  II.  Immediately  upon  which, 
the  principal  remaining  grievance,  the  doctrine  and  confequenccs 
of  military  tenures,  were  taken  away  and  aboliihed,  except  in 
the  inftance  of  corruption  of  inheritable  blood,  upon  attainder 
of  treafon  and  felony.  And  though  the  monarch,  in  whofeper- 
fon  the  royal  government  was  reltored,  and  with  it  our  antient 
conftitution,  deferves  no  commendation  from  pofterity,  yet  in 
his  reign,  (wicked,  fanguinary,  and  turbulent  as  it  was)  the  con- 
currence of  happy  circumftances  was  fuch,  that  from  thence  we 
may  date  not  only  the  re*eftablifh.ment  of  our  church  and  mo- 
narchy, but  alfo  the  complete  reftitution  of  Englifli  liberty,  for 
the  firlt.  .time,  lince  it's  total  abolition  at  the  conqueft.  For 
therein  not  oniy  thefe  flavifh  tenures,  the  badge  of  foreign  do- 
minion, with  all  their  oppreflive  appendages,  were  removed  from 
incumbering  the  eftates  of  the  fubject;  but  alfo  an  additional 
fecurity  of  his  perfon  from  imprifonment  was  obtained,  by  that 
great  bulwark  of  our  conllitution,  the  habeas  corpus  ad.  Thefe 
two  flatutes  with  regard  to  our  property  and  perfons,  form  a 
fecond  magna  carta,  as  beneficial  and  effectual  as  that  of  Runing- 
Mead.  That  only  pruned  the  luxuriances  of  the  feodal  fyftem ; 
but  theftatute  of  Charles  the  fecond  extirpated  all  it's  flaveries : 

except 
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except  perhaps  in  copyhold  tenure;  and  there  alfo  they  are  now 
in  great  meafure  enervated  by  gradual  cuftom,  and  the  interpo- 
fition  of  our  courts  of  juftice.  Magna  carta  only,  in  general 
terms,  declared,  that  no  man  mall  be  impiifoned  contrary  to  law: 
the  habeas  corpus  act  points  him  out  effectual  means,  as  well  to 
releafe  himfelf,  though  committed  even  by  the  king  in  council, 
as  to  punifh  ail  thofe  who  fhall  thus  unconstitutionally  mifufe 
him. 

T  o  thefe  I  may  add  the  abolition  of  the  prerogatives  of 
purveyance  and  pre-emption  ;  the  ftatute  for  holding  triennial 
parliaments;  the  teft  and  corporation  acts,  which  fecure  both  our 
civil  and  religious  liberties  ;  the  abolition  of  the  writ  de  haeretico 
comburendo  ;  the  ftatute  of  frauds  and  perjuries,  a  great  and  necef- 
fary  fecurity  to  private  property  ;  the  ftatute  for  diftribution  of 
inteftates'  eftates;  and  that  of  amendments  and  jeofails, which  cut 
off  thofe  fuperiluous  niceties  which  fo  long  had  difgraced  our 
courts;  together  with  many  other  wholfome  acts  that  vverepaffed 
in  this  reign,  for  the  benefit  of  navigation  and  the  improvement 
of  foreign  commerce  :  and  the  whole,  when  we  likewife  con- 
sider the  freedom  from  taxes  and  armies  which  the  fubject  then 
enjoyed,  will  be  fuilicient  to  demonftrate  this  truth,  "  that  the 
"  conftitution  of  England  had  arrived  to  it's  full  vigour,  and 
"  the  true  balance  between  liberty  and  prerogative  was  happily 
s<  eftablifhed  by  law  in  the  reign  of  king  Charles  the  fecond." 

It  is  far  from  my  intention  to  palliate  or  defend  many  very 
iniquitous  proceedings,  contrary  to  all  law,  in  that  reign,  through 
the  artifice  of  wicked  politicians,  both  in  and  out  of  employ- 
ment. What  feems  inconteftable  is  this  ;  that  by  the  lawm,  as  it 
then  flood,  (jiotwithftanding  fome  invidious,  nay  dangerous, 
branches  of  the  prerogative  havefince  been  lopped  off,  and  the 

reft 

m  The  point  of  time,  at  which   I  would  cenfing   the   prefs  had  expired  :  though    the 

chufe  to  fix   this  theoretical  perfection   of  our  years    which   immediately    followed   it   were 

public  law,  is  the  year  1679;   after  the  ha-  times  of  great  prallic al  opprefllon. 
beas  corpus  a<ft  was  parted,  and   that  for  li- 
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reft  more  clearly  defined)  the  people  had  as  large  a  portion  of 
real  liberty,  as  is  confident  with  a  ftate  of  ibciety ;  and  fuilkient 
power,  refiding  in  their  own  hands,  to  affert  and  prcferve  that 
liberty,  if  invaded  by  the  royaf  prerogative.  For  which  I  need  but 
appeal  to  the  memorable  catailrophe  of  the  next  reign.  For  when 
king  Charles's  deluded  brother  attempted  toenflave  the  nation, 
he  found  it  was  beyond  his  power:  the  people  both  could,  and 
did  refift  him  ;  and,  in  confequence  of  fuch  refiftance,  obliged 
him  to  quit  his  enterprize  and  his  throne  together.  Which  in- 
troduces us  to  the  lafl  period  of  our  legal  hiftory  ;  viz, 

VI.  From  the  revolution  in  i<5S8  to  the  prefent  time.  In 
this  period  many  laws  have  palled  ;  as  the  bill  of  rights,  the  to- 
leration-act,  the  act  of  fettlement  with  it's  conditions,  the  acl: 
for  uniting  England  with  Scotland,  and  fome  others :  which 
have  afferted  our  liberties  in  more  clear  and  emphatical  terms  ; 
have  regulated  the  fucceilion  of  the  crown  by  parliament,  as  the 
exigencies  of  religious  and  civil  freedom  required  ;  have  con- 
firmed, and  exemplified,  the  doctrine  of  refiftance,  when  the 
cutive  maenftrate  endeavours  to fubvert  theconftitution  ;  have 
maintained  the  fuperiority  of  the  laws  above  the  king,  by  pro- 
nouncing his  difpenfmg power  to  be  illegal;  have  indulged  ten- 
der confeiences  with  every  religious  liberty,  confiftent  with  the 
fafety  of  the  ftate  ;  have  eftablifhed  triennial,  fince  turned  into 
feptenni  ai,  elections  of  members  to  ferve  in  parliament;  have 
excluded  certain  officers  from  the  houfe  of  commons;  have  re- 
ftrained  the  king's  pardon  from  obftructing  parliamentary  im- 
peachments ;  have  imparted  to  all  the  lords  an  equal  right  of 
trying  their  fellow  peers  ;  have  regulated  trials  for  high  treafon ; 
have  afforded  our  pofterity  a  hope. that  corruption  of  blood  may 
one  day  be  abolifhed  and  forgotten;  have,  (by  the  delire  of  his 
prefent  majefty)  fet  bounds  to  the  civil  lift,  and  placed  the  admi- 
niftration  of  that  revenue  in  hands  that  are  accounta  h  w  ^ar~ 
liament ;  and  have  (by  the  like  defire)  made  the  judges  c<  re 
pletely  independent  of  the  king,  his  minifters,  and  hip  fact  i 
Yet,  though  thefe  provifions  have,  in  appearance  ajid 
Vol.  IV.  G  g  g 
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nally,  reduced  the  Strength  of  the  executive  power  to  a  much 
lower  ebb  than  in  the  preceding  period  ;  if  on  the  other  hand 
we  throw  into  the  oppoiite  Scale  (what  perhaps  the  immoderate 
reduction  of  the  antient  prerogative  may  have  rendered  in  fome 
degree  neceffary) the  vaft  acquisition  of  force,  ariling  from  the 
riot-act,  and  the  annual  expedience  of  a  (landing  army  ;  and  the 
vaft  acquifition  of  perfonal  attachment,  arifing  from  the  magni- 
tude of  the  national  debt,  and  the  manner  of  levying  thofe  yearly 
millions  that  are  appropriated  to  pay  the  intereft  ;  we  Shall  lind 
that  the  crown  has,  gradually  and  imperceptibly,  gained  almoft 
as  much  in  influence,  as  it  has  apparently  loft  in  prerogative. 

Th  e  chief  alterations  of  moment,  (for  the  time  would  fail 
me  to  defcend  to  minutiae)  in  the  adminiftration  of  private  juftice 
during  this  period,  are  the  folemn  recognition  of  the  law  of  na- 
tions withrefpect  to  the  rights  of  embaftadors  :  the  cutting  off, 
by  the  ftatutefor  the  amendment  of  the  law,  a  vaft  number  of 
excrefcences,  that  in  procefs  of  time  had  fprungout  of  the  prac- 
tical part  of  it  :  the  protection  of  corporate  rights  by  the  im- 
provements in  writs  of  mandamus ■,  and  informations  in  nature  of 
quo  warranto  :  the  regulations  of  trials  by  jury,  and  the  admitting 
witneffes  for  prifoners  upon  oath  :  the  farther  reftraints  upon 
alienation  of  lands  in  mortmain  :  the  extenfion  of  the  benefit  of 
clergy,  by  abolifliing  the  pedantic  criterion  of  reading  :  the 
counterbalance  to  this  mercy,  by  the  vaft  encreafe  of  capital 
punifhment :  the  new  and  effeelual  methods  for  the  fpeedy  reco- 
very of  rents:  the  improvements  which  have  been  made  in  eject- 
ments for  the  trying  of  titles:  the  introduction  and  eftabliShmcnt 
of  paper  credit,  by  indorfments  upon  bills  and  notes,  which  have 
Shewn  the  poflibility  (fo  long  doubted)  of  aSTigning  a  chcfe  in  aft  ion  : 
the  translation  of  all  legal  proceedings  into  the  EngliSh  language  : 
the  erection  of  courts  ofconfcience  for  recovering  fmall  debts, 
and  (which  is  much  the  better  plan)  the  reformation  of  county 
courts ;  the  great  fyftem  of  marine  jurifprudence,  of  which  the 
foundations  have  been  laid,  by  clearly  developing  the  principles 
en  which  policies  of  inSurance  are  founded,  and  by  happily  ap- 
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plying  thofc  principles  to  particular  cafes  :  and,  laftly,  the  li- 
berality of  fentiment,  which  (though  late)  has  now  taken  pof- 
feffion  of  our  courts  of  common  law,  and  induced  them  to  adopt 
[where  faels  can  be  clearly  ascertained)  the  fame  principles  of 
redrefs  as  have  prevailed  in  our  courts  of  equity,  from  the 
time  that  lord  Nottingham  prefided  there;  and  this,  not  only 
where  fpecially  empowered  by  particular  ftatutes,  (as  in  the  calb 
of  bonds,  mortgages,  and  fet-offs)  but  by  extending  the  remedial 
influence  of  the  equitable  writ  of  trefpafs  .on  the  cafe,  accord- 
ing to  it's  primitive  inftitution  by  king  Edward  the  firft,  to  al- 
moft  every  inftance  of  injuflice  not  remedied  by  any  other 
procefs.  And  thefe,  I  think,  are  all  the  material  alterations, 
that  have  happened  with  refpect  to  privatejuftice,  in  the  courfe 
of  the  prefent  century. 

Thus  therefore,  for  the  amufement  and  inftruction  of  the  flu- 
dent,  I  have  endeavoured  todelineatefome rude outlinesof  apian 
for  the  hiftory  of  our  laws  and  liberties  ;  from  their  firft  rife,  and 
gradual  progrefs,  among.our  Britifhand  Saxon  anceftors,  till  their 
total  eclipfe  at  the  Norman  conqueft  ;  from  which  they  have 
gradually  emerged,  and  rifen  to  the  perfection  they  now  enjoy, 
at  different  periods  of  time.  We  have  feen  in  the  courfe  of  our 
enquiries,  in  this  and  the  former  volumes,  that  the  fundamental 
maxims  and  rules  of  the  law,  which  regard  the  rights  of  per- 
form, and  the  rights  of  things,  the  private  injuries  that  may  be 
offered  to  both,  and  the  crimes  which  affect  the  public,  have 
been  and  are  every  day  improving,  and  are  now  fraught  with 
the  accumulated  wifdom  of  ages  :  that  the  forms  of  admini- 
ftring  juftice  came  to  perfection  under  Edward  the  firft;  and 
have  not  been  much  varied,  nor  always  for  the  better,  fince : 
that  our  religious  liberties  were  fully  eftablifhed  at  the  reforma- 
tion :  but  that  the  recovery  of  our  civil. and  political  liberties 
was  a  work  of  longer  time  ;  they  not  being  thoroughly  and  com- 
pletely regained,  till  after  the  reftoration  of  king  Charles,  nor 
fully  and  explicitly  acknowleged  and  defined,  till  the  aera  of  the 
happy  revolution.     Of  a  conftitution,  fo  wifely  contrived,  fo 
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firongrly  railed,  and  fo  highly  finifhed,  it  is  hard  to  fpeak  with 
that  prsife,  which  isjuftly  and  feverely  it's  due  :— the  thorough 
and  atter   ive  contemplation  of  it  wiil  furnifh  it's  beft  panegyric. 
It  hath  been  the  enclea  *our  of  thefe  commentaries,  however  the 
execution  may  have  fucceeded,  to  examine  it's  folid  foundations, 
to  mark  or  L  it'sextenlive  plan,   to  explain  the  ufe  and  diftribu- 
tion  Ox  it's  parts,  and  from  the  harmonious  concurrence  of  thofe 
fcveral  parts  to  demonftrate  the  elegant  proportion  of  the  whole. 
"We  have  taken  occafion  to  admire  at  every  turn  the  noble  monu- 
ments of  antient  fimplicity,  and  the  more  curious  refinements  of 
modern  art.     Nor  have  it's  faults  been  concealed  from  view  ;  for 
ranks  it  has,  left  we  mould  be  tempted  to  think  it  of  more  than 
h  Jinan  ftruehire  :  defects,  chiefly  arifing  from  the  decays  of  time, 
or  the  rage  ofunfkilful  improvements  in  later  ages.  To  fullain,  to 
repair,  to  beautify  this  noble  pile,  is  a  charge  entrufted  principally 
to  the  nobility,  and  fuch  gentlemen  of  the  kingdom,  as  are  dele- 
gated by  their  country  to  parliament.     The  protection  of  the 
liberty  of  Britain  is  a  duty  which  they  owe  to  them-" 
felves,  who  enjoy  it;  to  their  anceftors,  who  tranfmitted  it  down ; 
and  to  their  pofterity,  who  will  claim  at  their  hands  this,  the  bell 
birthright,  and  nobleft  inheritance  of  mankind. 
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$ .  i .  R  e  c  o  R  b  of  an  Indiftment  andConviclion  of 'Murder,  at  the  A  (fifes . 

Warwickfhire,  7    77  E  it  remembered,  that  at  the  general  feftion  of    Seffion  of  oyer 

to  wit.         5  the  lord  the  king  of  ojer  and  terminer  holden 

at  Warwick,  in  and  for  the  laid  county  of  Warwick,  on  Friday 
the  twelfth  day  of  March  in  the  fecond  year  of  the  reign  of  the. 
lord   George  the   third,  now  king  of  Great  Britain,   before  iir 
Michael  Fofter,  knight,  one  ofthe  juftices  of  the  laid  lord  the  king 
affigned  to  hold  pleas  before  the  king  himfelf,  fir  Edward  Clive, 
knight,  one  of  the  juftices  ofthe  faid  lord  the  king  of  his  court 
of  common  bench,  and  others  their  fellows,  juftices  of  the  faid 
lord  the  king,  affigned  by  letters  patent  of  the  {aid  lord  the  king,    Commiffionof 
under  his  great  feal  of  Great  Britain,    made  to  them  the  afore- 
{aid  juftices  and  others,  snd  any  two  or  more  of  them,  whereof 
one  of  them  the  faid  fir  Michael  Fofter  and  fir  Edward  Cftve, 
the  laid  lord  the  king  would  have  to  be  one,  to  enquire  (by  the 
oath  of  gecl  and  lawful  men  ofthe  county  aforefaid,  by  whom 
the  truth  of  the  matter  might  be  the  better  known,  and  oy  other 
ways, 'methods,  and  means,    whereby   they  could  or  might  the 
better  know,  as  well  within  liberties  as  without)  more  fully  the 
truth  of  all  trealbns,  mifprifions  of  treafons,  infurrecYions,    re- 
bellions, counterfeitings,  clippings,  warnings,  falfe  coinings,  and 
otrler  falfities  of  the  monies  of  Great  Britain,   and  of  other  king- 
doms or  dominions  whatfoever ;  and  of  all  murders,  felonies, 
Wanflaugfeters,   killings,  burglaries,  rapes  of  women,  unlawful 
meetings  and  conventicles,  unlawful  uttering  of  words,  unlaw- 
ful ah^mblies,  mifprifions,   confederacies,   falfe  allegations,  tref- 
paifes,  riots,   routs,   retentions,  efcapes,  contempts,  falfities,  ne- 
gligences, concealments,  maintenances,  oppreffions,  champarties, 
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deceits,  and  all  other  mifdeeds,  offences,  and  injuries  whatfoever, 
and  alio  the  acceilbries  of  the  fame,  within  the  county  aforefaid, 
as  well  within  liberties  as  without,  by  whomfoever  and  howfo- 
ever  done,  had,  perpetrated,   and  committed,   and  by  whom,  to 
n,  when,  how,  and  in  what  manner  ;   and  of  all  other  arti- 
cles and  circumilances  in  the  faid  letters  patent  of  the  faid  lord 
the  king  ipecified,    the  premifes  and  every  or  any  of  them  howfo- 
ever  concerning  ;  and  for  this  time  to  hear  and  determine  the  faid 
treafons  and  other  the  premifes,  according  to  the  law  and  cuftom 
of  the  realm  of  England  ;  and  alio  keepers  of  the  peace,  and  ju- 
andof  thepeace     dices  of  the  faid  lord  the  king,  affigned  to  hear  and  determine 
divers  felonies,   treipailes,    and  other    mifdemeihors   committed 
within  the  county  aforefaid  :  by  the  oath  of  fir  James  Thompfon, 
baronet,    Charles  Roper,   Henry  Dawes,   Peter  Wilfoa,    Samuel 
Rogers,  John  Dawfon,  James  Philips,  John  Mayo,  Richard  la- 
vage, William  BeH,   James  Morris,   Laurence  Hall,  and  Charles 
Carter,   efquires,  good  and  lawful  men  of  the  county  aforefaid, 
then  and  there  impanelled,   fworn,    and  charged  to  enquire  for 
the  faid  lord  the  king  and  for  the  body  of  the  faid  county,    it  is 
presented,  that  Peter  Hunt,   late  of  the  parilh  of  Lighthorne  in' 
the  faid  county,  gentleman,    not  having  the  fear  of  God  bef  re 
his  eves,   but  being  moved  and  feduced  by  the  inlligation  of  the 
devil,   on  the  fifth  day  of  March  in  the  faid  fecond  year  of  the 
reign  of  the  faid  lord  the  king,  at  the  parifli  of  Lighthorne  afore- 
faid, with  force  and  arms,    in  and  upon  one  Samuel  Collins,   in 
the  peace  of  God  and  of  the  faid  lord  the  king  then  and  there  be- 
ing,  felonioufly,   wilfully,    and  of  his  malice  aforethought,    did 
make  an   affault ;   and  that  the  faid  Peter    Hunt  with  a  cei ; 
drawn  fword,   made  of  iron  and  fleet,    of  the  value  of  five  (hil- 
lings,  which  he  the  laid  Peter  Hunt  in  his  right  hand  then  and 
there  had  and  held,    him  the  faid  Samuel  Collins  in  and  upon  the 
left  fide  of  the  belly  of  him  the  faid  Samuel  Collins  then  and  there 
'  felonioufly,  wilfully,   and  of  his  malice  aforethought,    did  flrike, 
thruft,  flab,  and  penetrate  ;  giving  unto  the  faid  Samuel  Collins, 
then  and  there,  with  the  fword  drawn  as  aforefaid,  in  and  upon 
the  left   fide  of  the  belly  of  him  the  faid  Samuel  Collins?    one 
mortal  wound  of  the  breadth  of  one  inch,  and  the  depth  of  nine 
nches  ;  of  which  faid  mortal  wound  he  the  faid  Samuel  Collins* 


Indiftment. 


11 


at  the  parilh  of  Lighthorne  aforefaid  in  the  faid  county  of  War- 
wick, from  the  faid  fifth  day  of  March  in  the  year  aforefaid  until 
the  feventh  day  of  the  fame  month  in  the  fame  year,  did  langiijfh, 
and  languilhing  did  live  ;  on  which  faid  feventh  day  of  March, 
in  the  year  aforefaid,  the  faid  Samuel  Collins,  at  the  parifli  of 
Lighthorne  aforefaid  in  the  county  aforefaid,  of  the  faid  mortal 
wound  did  die:  and  fo  the  jurors  aforefaid,  upon  their  oath  afore- 
faid, do  fay,  that  the  faid  Peter  Hunthim  the  faid  Samuel  Collins, 
in  manner  and  form  aforefaid,  felonioufly,  wilfully,  and  of  his  ma- 
lice aforethought,  did  kill  and  murder,  agaiaft  the  peace  ofthe  faid 
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lord  the  now  king,  his  crown,  and  dignity.  WhereUpon  the  fheriff  Capias. 
of  the  county  aforefiiid  is  commanded,  that  he  omit  not  for  any 
liberty  in  his  bailiwick,  but  that  he  take  the  faid  Peter  Hunt,  if 
he  may  be  found  in  his  bailiwick,  and  him  fafejy  keep,  to  anfwer 
to  the  felony  and  murder  whereof  he  (lands  indicted.  Which  faid  Seffion  of  goal- 
indictment  the  faidjuftices  of  the  lord  the  king  abovenamed,  af-  cuei7- 
terwards,  to  wit,  at  the  delivery  of  the  goal  of  the  faid  lord  the 
king,  holden  at  Warwick  in  and  for  the  county  aforefaid,  on  Fri- 
day the  fixth  day  of  Auguft,  in  the  faid  fecond  year  of  the  reign 
of  the  faid  lord  the  king,  before  the  right  honourable  William 
lord  Mansfield,  chief  juftice  of  the  faid  lord  the  king  afligned  to 
hold  pleas  before  the  king  himfelf,  fir  Sidney  Stafford  Smythe, 
knight,  one  of  the  barons  of  the  exchequer  of  the  faid  lord  the 
king,  and  others  their  fellows,  juftrces  of  the  faid  lord  the  king, 
afilgned  to  deliver  his  laid  goal  of  the  county  aforefaid  of  the  pri- 
foners  therein  being,  by  their  proper  hands  do  deliver  here  in 
court  of  record  in  form  of  law  to  be  determined.  And  afterwards,  Arrai^nmeat, 
to  wit,  at  the  fame  delivery  of  the  goal  of  the  faid  lord  the  king 
of  his  county  aforefaid,  on  the  faid  Friday  the  fixth  day  of  Au- 
guft,  in  the  faid  fecond  year  of  the  reign  of  the  faid  lord  the  kjng, 
before  the  faid  juftices  of  the  lord  the  king  laft  abovenamed  and 
others  their  feilows  aforefaid,  here  cometh  the  faid  Peter  Hunt, 
under  the  cuftody  of  William  Browne,  cfquire,  fheriff  of  the  coun- 
ty aforefaid,  (in  whofe  cuftody  in  the  goal  of  the  county  afore- 
faid, for  the  caufe  aforefaid,  he  had  been  before  committed)  be- 
ing brought  to  the  bar  here  in  his  proper  perfon  by  the  faid  fheriff", 
to  whom  he  is  here  alfo  committed  :  .^/forthwith  being  demanded 
concerning  the  premifes  in  the  faid  indictment  above  fpecified  and 
charged  upon  him,  how  he  will  acquit  himfelf  thereof,  he  faith, 
that  he  is  not  guilty  thereof ;  and  thereof  for  good  and  evil  he  Plea;  not  guilty, 
puts  himfelf  upon  the  country  :  /hid  John  Blencowe,  efquire,  Iflue. 
clerk  cf  the  affifes  for  the  county  aforefaid,  who  profecutes  for 
the  faid  lord  the  king  in  this  behalf,  doth  the  like  :  Wherefore  let  Venire. 
a  jury  thereupon  here  immediately  come  before  the  faidjuftices  of 
the  lord  the  king  laft  abovementioned,  and  others  their  fellows 
aforefaid,  of  free  and  lawful  men  of  the  neighbourhood  of  the 
faid  parifh  of  Lighthorne  in  the  county  of  Warwick  aforefaid,  by 
whom  the  truth  of  the  matter  may  be  the  better  known,  and  who 
are  not  of  kin  to  the  faid  Peter  Hunt,  to  recognize  upon  their 
oath,  whether  the  faid  Peter  Hunt  be  guilty  of  the  felony  and 
murder  in  the  indictment  aforefaid  above  fpecified,  or  not  guilty  : 
becaufe  as  well  the  faid  John  Blencowe,  who  profecutes  for  the 
faid  lord  the  king  In  this  behalf,  as  the  faid  Peter  Hunt,  have  put 
themfelves  upon  the  faid  jury.  And  the  jurors  cf  the  faid  jury 
by  the  faid  fheriff  for  this  purpofe  impanelled  and  returned,  to 
wit,  David  Williams,  John  Smith,  Thomas  Home,  Charles 
Nokes,  Richard  May,  Walter  Duke,  Matthew  Lyon,  James  • 
White,  William  Bates,  Oliver  Green,  Bartholomew  Nafh,  and 
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Henry  Long,  being  called,  come  ;  who  being  elected,  tried,  and 
fworn,   to  fpeak  the  truth  of  and  concerning  the  premifes,  upon 
Verdift;  guilty    their  oath  fay,  that  the  faid  Peter  Hunt  is  guilty  of  the  felony 
of  murder.  an(j  murcler  aferefaid,   on  him  above  charged  in  the  form  afore- 

faid,  as  bytheindi&ment  aforefaid  is  above  fuppofed  againit  him; 
and  that  the  faid  Peter  Hunt  at  the  time  of  committing  the  faid 
felouy  and  murder,  or  at  any  time  fmce  to  this  time,  had  not 
nor  hath  any  goods  and  chattels,  lands  or  tenements,  in  the  faid 
county  of  Warwick,  or  clfewhere,  to  the  knowlege  of  the  faid 
jurors.  And  upon  this  it  is  forthwith  demanded  of  the  faid  Peter 
Hunt,  if  he  hath  or  knoweth  any  thing  to  fay,  wherefore  the 
faid  juftices  here  ought  not  upon  the  premifes  and  verdict  afore- 
faid to  proceed  to  judgment  and  execution  againft  him  :  vho 
nothing  farther  faith,  unlefs  as  he  before  had  faid.  JVhcrerpcn, 
all  and  fmgular  the  premifes  being  feen,    and  by  the  faid  juftices 

here  fullv  understood,   it  it  conjidered  by  the  court  here,  that  the 
ludgment  of  J  "  J  .  . 

death,  faid  Peter  Hunt  be  taken  to  the  gaol  or  the  laid  lord  tfee  king  ct 

the  faid  county  of  Warwick  from  whence  he  came,   and  from 

thence  to  the  place  of  execution  on  Monday  now  next  en  filing, 

being  the  ninth  day  of  this  inftant  Auguft,  and  there  be  hanged 

by  the*neck  until  he  be  dead  ;   and  that  afterwards  his  body  be 

and  diflcaton.       di{recled  and  anatomized. 

|.  2.  Convtclion  gf  Manfl.iughter. 
•  upon  their  oath  fay,  thai  the  feid  Peter  Hunt  is  not 


SfcjJ  gUilty  of  the  murder  aforefaid,  above  charged  upon  him  ;  but 
guilty  of  man-  that  the  faid  Peter  Hunt  is  guilty  of  the  felonious  flaying  of  the 
{laugher.  aforefaid   Samuel  Collins  ;   and  that  he  had   not  nor  hath  any 

goods  or  chattels,  lands  ®r  tenements,   at  the  time  of  the  felony 
and  manslaughter  aforefaid,   Or  ever  afterwards  to  this  time,  to 
the  knowlege  of  the  faid  jurors.     And  immediately  it  is  demand- 
ed of  the  faid  Peter  Hunt,   if  he  hath  or  knoweth  any  thing  to 
fay,   wherefore  the  faid  juftices  here  ought  not  upon  the  premifes 
and  verdia  aforefaid  to  proceed  to  judgment  and  execution  a- 
Cler       ra  ed       Salnft  h5m  :  ™ho  faith  that  he  is  a  clerk,    and  prayeth  the  benefit 
Judg^emTobc    of  clergy  to   be  allowed  him  in  this  behalf.     Whereupon,  afl  and 
burned    in  the    Angular  the  premifes  being  feen,  and  by  the  faid  juftices  here  ful- 
liverc'd  and  dC"    ]7  underftood,  *  it  confidered  by  the  eourt  h<*re,  that  the  faid  Pe- 
ter Hunt  be  burned  in  his  left  hand,  and  delivered.     And  im- 
mediately he  is  burned  in  his  left  hand,  and  is  delivered,  accord- 
ing to  the  form  of  the  Statute. 
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§.  3.  Entry  of  a  Trial  inftanter  in  the  Court  of  King's  Bench,  upon  a 
collateral  IJJ'ue  ;  and  Rule  of  Court  for  Execution  thereon. 

Michaelmas  term,    in  the  fixth  year  of  the  reign  of  king  George 

the  third. 


Kent :  The  King 


again  ft 


The  prifoner  at  the  bar  being  brought 
into  this  court  in  cuftody  of  the  fheriff 
Thomas  Rogers.  J  of  the  county  of  Suffex,  by  virtue  of 
his  majefty's  writ  of  habeas  corpus,  it  is  ordered  that  the  faid  writ 
and  the  return  thereto  be  filed.  And  it  appearing  by  a  certain 
record  of  attainder,  which  hath  been  removed  into  this  court  by 
his  majefty's  writ  of  certiorari,  that  the  prifoner  at  the  bar  ftands 
attainted,  by  the  name  of  Thomas  Rogers,  of  felony  for  a  rob- 
bery on  the  highway,  and  the  faid  prifoner  at  the  bar  having 
heard  the  record  of  the  faid  attainder  now  read  to  him,  is  now 
afked  by  the  court  here,  what  he  hath  to  fay  for  himfelf,  why 
the  court  here  fnouid  not  proceed  to  award  execution  againft  him 
upon  the  faid  attainder.  Ft?  for  plea  faith,  that  he  is  not  the 
fame  Thomas  Rogers  in  the  faid  record  of  attainder  named,  and 
againft  whom  judgment  was  pronounced  :  and  this  he  is  ready  to 
verify  and  prove,  i:c.  To  which  faid  plea  the  honourable  Charles 
Yorke,  efquire,  attorney  gener.il  of  our  prefent  fovereign  lord  the 
king,  who  for  our  faid  lord  the  king  in  this  behalf  profecuteth, 
being  now  prefent  here  in  court,  and  having  heard  what  the  faid 
pri loner  at  the  bar  hath  now  alleged,  for  our  faid  lord  the  king 
by  way  of  reply  faith,  that  the  faid  prifoner  now  here  at  the  bar 
is  the  fame  Thomas  Rogers  in  the  faid  record  of  attainder  nam- 
ed, and  againft  whom  judgment  was  pronounced  as  aforefaid  ; 
and  this  he  prayeth  may  be  enquired  into  by  the  country  ;  and 
the  faid  prifoner  at  the  bar  doth  the  like  :  Therefore  let  a  jury  in 
this  behalf  immediately  come  here  into  court,  by  whom  the 
truth  of  the  matter  will  be  the  better  known,  and  who  have  no 
affinity  to  the  faid  prifoner,  to  try  upon  their  oath,  whether  the 
faid  prifoner  at  the  bar  be  the  fame  Thomas  Rogers  in  the  faid 
record  of  attainder  named,  and  againft  whom  judgment  was  fo 
pronounced  as  aforefaid,  or  not  :  becaufe  as  well  the  faid  Charles 
Yorke,  efquire,  attorney  general  of  our  faid  lord  the  king, 
who  for  our  faid  lord  the  king  in  this  beialf  profecutes,  as  the 
faid  prifoner  at  the  bar,  have  put  themfelves  in  this  behalf  upon 
the  faid  jury.  And  immediately  thereupon  the  faid  jury  come 
here  into  court ;  and  being  elefted,  tried,  and  fworn  to  fpeak 
the  truth  touching  ajid  concerning  the  premifes  aforefaid,  and 
having  heard  the  faid  record  read  to  them,  do  fay  upon 
their  oath,  that  the  faid  prifoner  at  the  bar  is  the  fame  Thomas 
Rogers  in  the  faid  record  of  attainder  named,  and  againft  whom 
Vol.  IV.  HU  judgment 
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Award  of  exe- 
cution. 


judgment  was  fo  pronounced  as  aforefaid,  in  manner  and  form 
as  the  faid  attorney  general  hath  by  his  faid  replication  to  the 
faid  plea  of  the  faid  prifoner  now  here  at  the  bar  alleged.  Ami 
hereupon  the  faid  attorney  general  on  behalf  of  our  faid  lord  the 
king  now  prayeth,  that  the  court  here  would  proceed  to  award 
execution  againft  him  the  faid  Thomas  Rogers  upon  the  faid  at- 
tainder. Whereupon,  all  and  fingular  the  premifes  being  now  feen 
and  fully  underltood  by  the  court  here,  it  is  ordered  by  the  court 
here,  that  execution  be  done  upon  the  faid  prifoner  at  the  bar 
for  the  faid  felony  in  purfuance  of  the  faid  judgment,  according 
to  due  form  of '  law  :  And  it  is  laftly  ordered,  that  he  the  faid 
Thsmas  Rogers,  the  prifoner  at  the  bar,  be  now  committed  to 
the  cuftody  of  the  IherifFof  the  county  of  Kent  (now  alio  prefer*! 
here  in  court)  for  the  purpofe  aforefaid  ;  and  that  the  faid  ftie- 
riff  of  Kent  do  execution  upon  the  faid  defendant' the  prifoner  at 
the  bar  for  the  faid  felony,  in  purfuance  of  the  laid  judgment, 
according  to  due  form  of  law. 

Oh  the  motion  of  Mr.  Attornev  General. 

By  the  Court* 


%.  4.  Warrant  cf  Execution  on  Judgment  of  Death,, at  the- general  Card- 
delivery  in  London  and  Middhefex. 

London      "}  To  the  fherifFsof  the  city  of  London  ;   and  to  the 
and  ^  flierifF  of  the  county  of  Middle:^;;  :    and   to   the 

Middlefex-  J  keeper  of  his  majefty's  gaoi  of  Newgate. 

Whereas  at  the  feffion  of  gaol  delivery  of  Newgate,  for  the  citv 
of  London  and  county  of  Middlefex,  holden  at  Juftice  Hall  in 
the  Old  Baily,  on  the  nineteenth  day  of  O-^ober  laft,  Patrick' 
ftlahcmy,  Roger  Jones,  Charles  King,  and  Mary  Smith,  receiv- 
ed fentence  of  death  for  the  refpective  offences  in  their  feveral  in- 
dictments mentioned  ;  No<w  it  is  hereby  ordered,  that  execution  of 
the  faid  fentence  be  made  and  done  upon  them  the  faid  Patrick 
Mahony  and  Roger  Jones,  on  Wednefday  the  ninth  day  of  this 
inftar.t  month  of  November  at  the  ufual  place  of  execution.  And 
it  is  his  majefty's  command,  that  execution  of  the  faid  fentence 
upon  them  the  faid  Charles  King  and  Mary  Smith  be  refpited, 
until  his  majefty's  pleafure  touching  them  be  farther  known. 

Given  under  ray  hand  and  feal  this  fourth  day 
of  November,  one  thoufand  feven  hundred 
and  fixty  eight. 

James  Eyre,  Recorder.    L.  S. 

\.  5..  Writ 
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§.5.  Writ  of  Execution  upon  a  judgment  of 'Murder,   before  the  King 

/';;  Parliament. 

GEORGE  the  fecond  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland,  king,  defender  of  the  faith,  and  fo  forth  ; 
to  the  flieriffs  of  London  and  iheriff  of  Middlefex,  greeting. 
Whereas  Lawrence  earl  Ferrers,  vifcount  Tamworth,  hath  been 
inmtfed  of  felony  and  murder  by  him  done  and  committed,  which 
faid  indictment  hath  been  certified  before  us  in  our  prefent  parli- 
ament; and  the  laid  Lawrence  earl  Ferrers,  vifcount  Tamworth, 
hath  been  thereupon  arraigned,  and  upon  fuch  arraignment  hath 
pleaded  not  guilty  ;  and  the  faid  Lawrence  earl  Ferrers,  viicount 
Tamworth,  hath  before  us  in  our  faid  parliament  been  tried,  and 
in  due  form  of  law  convicted  thereof;  and  whereas  judgment 
hath  been  given  in  our  laid  parliament,  that  the  faid  Lawrence 
earl  Ferrers,  vifcount  Tamworth,  (hall  be  hanged  by  the  neck 
till  he  is  dead,  and  that  his  body  be  difTected  and  anatomized, 
the  execution  of  which  judgment  yet  remaineth  to  be  done  :  We 
require,  and  by  thefe  prefents  ftriclly  command  you,  that  upon 
Monday  the  fifth  day  of  May  inftant,  between  the  hours  of  nine 
in  the  morning  and  one  in  the  afternoon  of  the  fame  day,  him 
tha  faid.  Lawrence  earl  Ferrers,  vifcount  Tamworth,  with- 
out the  gate  of  our  tower  of  London  (to  you  then  and  there  to 
be  delivered,  as  by  another  writ  to  the  lieutenant  of  our  tower  of 
London  or  to  his  deputy  directed,  we  have  commanded)  into 
your  cuftodyyou  then  and  there  receive  :  and  him,  in  your  cufto- 
dy  fo  being,  you  forthwith  convey  to  the  accuftomed  place  of  ex- 
ecution at  Tyburn  :  and  that  you  do  cauie  execution  to  be  dona, 
upon  the  faid  Lawrence  earl  Ferrers,  vifcount  Tamworth,  in 
your  cuftody  fo  being,  in  all  things  according  to  the  faid  judg- 
ment. And  this  you  are  by  no  means  to  omit,  at  your  peril. 
Wit nefs  ourfelf  at  Weftminfter  the  fecond  day  of  May,  in  the  thir- 
ty third  year  of  our  reign. 

Yorke  and  Yorke. 
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&•  The  large  numerals  denote  the  volumes  ;  the  ciphers  the  pages  of  the 
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ABatement  of  freehold  III.  1 68. 
-"   -     -      indidment.  IV.  328. 
------  nufance.  III.  5. 

writ,  count,    or  fuit. 

III.  302. 

-  -     -     -    ,  plea  in.  III.  301.  IV.  328. 

Abbey-lands.  II.  32.  IV.  115. 

-  -     -     -   ,  molefting  their  poiTefTors. 

IV.  115. 
Abbots.  I.  155. 
Abbreviations.  III.  323. 
Abdication.  I.  212.  IV.  78. 
Abduction  of  child.  III.  140. 

*  -  -  -  heirefs.  IV.  208. 

_  -  -  -  ward.  III.  141. 

-  -  -  -  wife.  III.  139. 
.  -  -  -  women.  I.  443. 

-'   -     -      or  kidnapping.  I V.  219. 
Abearance,  good,  fecurity  for.  IV.  248. 

253- 
Abeyance.  II.  107.. 

^bigei.lY.  239. 

Abjuration,  oath  of.  I.  368. 

-  -     -     -  of  the  realm.  IV.  56.   124. 
326.  370. 

Abfolute  power  of  the  crown.  I.  250. 

-  -     -    property.  II.  389. 

-  -     -    rights  and  duties.  I.  123. 
Abftrad  of  a  fine.  II.  351.  xv. 
Accsdas  ad  curiam.  III.  34. 
Acceptance  of  bills.  II.  468. 
Acceffion,  property  by.  II.  404. 
Acceflbries.  IV.  35. 

-  -     -     -  after  the  fad.  IV.  37. 
-----  before  the  fad:.  IV.  z6. 


AccefTories,  when  to  be  tried.  IV.  318. 
Accidents,  where  relieved  agaihft.  III. 

431- 
Accomplices,  difcovery  of.  IV.  325. 

Accord.  Ill-  15. 

Account  books,  when  evidence.  III.  368. 

-    cognizable  in  equity.  III.  437. 

-  -     -   ,  writ  of.  III.  162. 
Accroaching  royal  power.  IV.  76. 
Ac  etiam.  III.  2&8.  xviii. 

Ad  of  bankruptcy.  III.  477. 

-  -  -  E^race,  how  parted.  I.  J 84. 
when  pleaded.  IV.  389. 

-  -  -  parliament.  I.  85. 

-  -     -     -     ,  difobedience  to.  IV.  122. 

-  -     -     -     ,  how  made.  I.  180. 

-  -     -     -     ,  it's  antient  form.  I.  181. 

-  -----  power.  I.  185. 

-  -     -     -     ,  private.  I.  86.  II.  344- 

-  -     -     -     ,  public.  I.  85. 

-  -     -     -     ,  when    binding    on     the 
crown.  I.  261. 

Adion  at  law.  III.  116. 

-  -      ,  chofe  in.  II.  397. 

-  -  -  ex  -contractu.  III.  117, 

-  -  -    -  deliclo.  III.  117. 

-  -  -feodal.  III.   117. 

-  -  -  mixed.  III.  118. 

-  -  -perfonal.  III.  117. 

-  -  -,plea  to.  III.  303. 

-  -  -,  property  in.  II.  396. 

-  -  -,  real.  III.  1 17. 

Adual  right  of  poffeffion.  II.  196. 
Additions.  I.  406.  III.  302.  IV.  301.  328. 
Adherence  to  the  king's  enemies-  IV.  82. 
Adjoining  county,  trial  in.  III.  383. 
Adjournment  of  parliament.  I.  186. 

Admeaiure- 
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Admeafurement  of  dower.  II.  136.  III. 
i'83- 

pafture.  III.  238. 

Adminiftration.  II.  489. 

-  -     ■•  Aim  tcjlafliento  annexe.  II. 
504. 

-*    -    ie  honis  non.  II.  506. 
-----     durante  abfentia.  II.  503. 
-     -     -     -     -     -  -  mi?iore  aetale.  II. 

-  -     -     -     -  limited  ©r  fpecial.  II.506. 
Adminiftrator.  II.  496.  IV.  421. 
Admiralty  caufes   III.  106. 

-  -     -     ,  court  of.  III.  69.  IV.  265. 
Amiffion  of  a  clerk.  I.  390. 
Admittance  to  copyholds.  II.  370. 
Admitte'idum  clericum,  writ  ad.  III.  250. 
Ad  quod  damnum,  writ  of.  II.  271. 
Advertifing  for  ftolen  goods.  IV.  133. 
Adultery.  1. 441. III.  1 39.  IV. 64, 65. 191. 
Advocate.  III.  26. 

Advocatus fifci.  III.  27. 
Advowfon.  II.  21.  IV.  419. 
Aeqnitas Jequitur  legem.  II.  330.  III.  441. 
Affeftim:,     challenge  propter.    III.    363. 

IV.  346. 
Affeerors  of  amercements.  IV.  373. 
Affidavit.  III.  304. 
Affinity.  I.  434. 

Affirmance  of  judgments.  III.  411. 
Affray.  IV.  14 5. 
Age,  action  fufpended  by.  III.  300. 

-  -  -  of  confeat  to  marriage.  I.  436. 

-  -     -  perfons,  how  reckoned.  I.  463. 
IV.  22. 

Aggregate  corporation.  I.  469. 

.----  fund.  I.  328. 

Agiftrnent.  II.  452. 

Agnati.  II.  23  j. 

Agnus  Dei,  fyc.  IV.  1 1  £. 

Agriculture,  its  original.  II.  7. 

Aid-prayer.  III.  soy. 

Aids,  feodaj.  II.  63.  87.  IV.  411. 

-,   parliamentary.  I.  307. 
Air,  right  to.  il.  14. 
Albinatui,jus.  I.  372.  374. 
Alderman,  I.  116. 
Alderney,  ifland  of.  I.  106. 
Alehoufes.  IV.  64.  167. 
Alfred,  his  dome-book.  I.  64.  IV.  404. 
Alias  writ.  III.  283.  xv.  IV.  314. 
Alienation.  II.  287. 

-  -     -     -,  fine  for.  II.  71.  IV.  411. 

-  -     -     -,  forfeiture  by.  II.  268. 
Alien-priori«s.  I.  386.  IV.  112. 
Aliens.  I.  366.  372.  II.  249.   274.  293. 

IV.   in. 
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Aliens  duty.  I.  316   372.  374. 
Alimony.  I.  441.  III.  94. 
Allegation.  III.  100. 
Allegiance.  I.  366.  IV.  74. 

-  -     -     -,  local.  I.  370. 

-  -     -     -,  natural.  I.  369. 

-  -     -     -,  oath  of.  I.  367.  IV.  270. 

-  -     -     -     -     -    ,  refufing  it.  IV.  116. 

-  -,  withdrawing  from.  IV.  87. 
Allodial  property.  II.  47.  60. 
Allodium.  II.  105. 

Allowance  of  franchife.  III.  263. 
pardons.  IV.  394. 

-  -     -     -  to  bankrupts.  II.  483. 
Alluvion.  II.  261. 

Almanac,   it's  authority.  III.  333. 
Alteration  of  deeds.  II.  308. 
Amended  bill  inequity.  III.  448. 
Amendments  at  law.  III.  406.  IV.  432.- 
Amercement.II.xix.III.   376.   III.  v. 
vi.  xxiv.  xxvi.  IV.  372.  416. 

-  -     -     -     ,  action  for.  III.  159. 
American  colonies.  I.  106. 
AnceRor.  II.  209. 

Aneeftors,  how  numerous.  II.  203. 
Aneeftrel  actions.  III.  i36. 
Animals,    larciny  of-  IV.  235. 

-  -     -  ,    property  in.  II.  5. 
Animus  fur  and  1 '.  IV.  230.  232. 

-  revertendi.  II.  392. 
Annual  parliaments.  I.  153. 
Annuities.  II.  40. 

Annulam  et  bctculum,    inveftiture  per.    I. 

37°v 
Annus lufius.  I.  457. 

Anfwer  in  chancery.  III.  446. 

-  -     -  upon  oath.  III.  100. 
Antient  demefne.  I.  286-  II.  99. 
Apofiacy.  IV.  43. 

Apparel,   excefs  in.  IV.  171. 
Apparent,  heir.  II.  208. 

-  -     -     right  of  poffeffion.  II.  196. 
Appeal  by  approvers.  IV.  324. 

-  -  -  how  differing  from  writ  of  er- 
ror. III.  55. 

-  -  -  of  arfon.  IV.  310. 

-  -  -  -  death.  IV.  310.  417. 

-  -  -  -  felony.  IV.  310. 

-  -  -  -  larciny.  IV.  310. 

-  -  -  -  mayhem.  IV.  310. 

-  -  -  -  rape.  IV.  310. 

-     -  -  treafon.  IV.  310. 

-  -     -,  profecution  by.  IV.  308.  417. 

-  -     -  to  parliament.  III.  454. 

-  -     -  -  Rome.  IV.  114.  414. 
Appsaranceio  actions.  Ill,  290. 

Appellee 
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Appellee  on  approvement.  IV.  324, 
Appendant,   advowfon.  II.  22. 

-     -,  common.  II.  33. 
Appointment  to  charitable  ui'es.  II.  376. 
Appraisement,  commihion  of  III.  262. 
Apprentices    I.    126,  J127.  IV.  160. 
Apprciticii  ad  legem.  III.  27. 
Appropriations.  I.   384. 
Approvement  in  felony  and  treafon.  IV. 

324. 
©f  commons.  II.  34.  III. 

240. 
Approvers   I\'.  324. 

-  -     -,  compelling  prifoners  to  be- 
come. IV.  1 29. 

Appurtenant,  common.  II    33. 
Arbitrary  confeGrations  of  tithes.  I.  112. 

II.  26'. 
Arbitration    III.  16. 
Archbifhop.  I.  155.  377- 
Archdeacon.  I.  383. 

-  -     -•  .-  1  his  court.  III.  64. 
Archdeaconry.  I.   1  1 : . 
Arches  court.  III.  64. 

-  -   ucan  of.  Hi.  6;. 

Areopagus ■,  court  of.  ill;    365.  IV-  169. 

342. 
Ariftocracy.  I.  49. 
Armed,   being  unufuatly.  IV.  148. 

.miss.  I.  2(z. 

-  -     -,  {landing.  I.  413.  IV. 412.   432. 

Armorial  ensigns.  II.  428.  III.  ioj. 
Armour,    &c.    eml  Qg   the    king's. 

IV.  10;. 

-  -     - ,  (taiates  of.  I.  410. 

Arms  and  ammunition,  exporting  them. 

I.  265.. 

-  -   •,  right  of  having.  I.   143. 
Arraignment.  IV.  317.  Hi. 

.     .     -     -     -,  incidents  to.  IV.  319. 
Array,  challenge  to.  III.  359.  IV.  346. 

-  -  -,  commiliion  of.  I.  410. 

Arreft  of  judgment.  III.  593 .  xi.  IV. 368. 

-  -     -   perfons.  III.  288.  IV.286. 

-  -     -    feamen  and  ibldiers.  I.  421. 
Arlbn.  IV.  220.  366. 

-  -     ,  appeal  of.  IV.  310. 
Articles  of  the  navy.  I.  420. 

-  -     -     -  war.  I.  415. 
Artificers.  I.  406. 

-  -     -    ,  refiding  abroad.  IV.  160. 

-  -     -    ,  tranfporting  them.  IV.  160. 
As,  Roman,   divifions  of.  II.  462. 
Afcendants  excluded   from  inheriting. 

II.  210. 


Afportation.  IV.  231. 
AiTu.lt.  III.  120.  IV.  145.216. 
Aifault,  cofts  in  actions  tor.  III.  400. 
Alfembly  of  eftates   I.  147. 

-  ,  riotous  or  unlawful.  IV.  146, 
'ffenfu patr'u,  dower  ex.  II.  132. 
A'KiTinents.  I.  3  j 2. 
Atiets.  II.  510. 

-  -  -  by  deicent,  or  real.  II.  244.  302. 

-  -  perfonal.  II.  5  10. 
Affiances  of  bankrupt.  II.  480. 
Alignment  of  bankrupts  eilects.  II.  485. 

dower.  II.  135. 

errors.  III.  xxv. 

eftate.  II.  326. 

Affigns.  II.  289. 

Affile,  commifilon  of.  III.  59.  IV.  266. 

4I7- 

-  ,  court  of.  III.  57. 

-  -   ,  general.  I.  148. 

-  -  ,  grand.  1:1.  34: .  371 .  v.  IV.  415. 
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jufticesof.  III.  58. 


-     ,  killing  them.   IV.  84. 

-  -  -  of  arms.  If.  66. 

-  -  -bread,  breaking.  IV.  157. 

-  -  ,  rem  of  II.  .;  2. 

-  -   ,  writ  of.  ill.  184.  IV.  415. 
(fumpjit,   exprefs.  III!  157. 

-  -     -   ,  implied.  III.  161. 
AfFurancec,   common.  IF.  294. 

-  -     -     -,  covenant  for  Farther.  II. xi; 
Attachment  vigaiult  witneffes.  III.  369. 

-  -     -     -  for  contempts.  IV.  280. 

-  ■  -     -  in  chancery,  ill.  443,  444. 
-     -     -,     with    procla- 
mations. III.  444. 

-  -     -     -,  writ  of.  III.  2S0.  xiii. 
Attachments,  court  of.  III.  71. 
Attainder.  II.  251-  IV.  373. 

-  -    -    -,  atf  of.  IV.  256. 
Attaint,  grand  jury  in.  III.  351. 

-  -     -,  writ  of.  III.  402.  IV.  ^54,, 
Attainted  perfons.  II.  290.  IV.  373. 
Attempt  to' rob.  IV.  242. 

-  -     -     -  fteal  filh.  iV.  235. 
Atteftaiion  of  deeds.  II.-307.  i.iii.xii.xifi. 

devifes.  II.  376. 

Attorney  at  law.  III.  25. 

,  action  againft.  III.  164. 

Attorney-general.  III.  27. 

,  information  by.  III. 

261.  427.  IV.  304. 
Attornment.  II.  72.  288. 
Aubaine,  droit  de.  I.  372. 
Audita  querela,  writ  of.  III.  404." 
Auditors  in  account.  Ill,  16;. 

Averiun;. 


INDEX. 


Jverium.  II.  424. 

Averment  III.  309.  313.  IV.  334. 
Augmentation  of  vicarages  and   cura- 
cies. I.  388. 
Aula  rcgia,  oxregis.  III.  3-7.  IV,  409.  415. 
Aulnager.  I.  275. 
Avowry.  III.  149. 
Annan  reginae.  1.  22!. 
slater  droit.  II.  1^7. 
Auterfoits  acquit .  IV.  329. 

-  -     -  attaint.  iV.330. 

-  -     -  convift.  IV.  330. 
Auter-cie,  tenant,  pur.  II.  120. 
Authorities  in  law.  I.  72. 
Award.  III.  16. 

Ayle,   writ  of.  III.  1 86. 


B. 


Bachelor,  knight.  I.  404. 
Backing  warrants.  IV.  288. 
Bail  above.  III.  290. 

-  -  below.  III.  291. 

-  -,  common.  III.  287. 

-  -  ,  exceffive.  1.  155.  IV.  294. 

-  -  ,  in  criminal  cafes.  IV.  294. 
.  -  -  -  error.  I  If.  410. 

-  -  ,  refuting.  IV.  294. 

-  -  ,'fpecial.  HI.  287.  xix. 

»   -   ,  taking  infufheient.  iV.  294. 

-  -  -'to  the  action.  III.  290. 

-  -     -     -   fceriff.  11  J.  290. 
Bailable  or  not,  who.  IV  294,  5,  6. 
Bail-bond.  ill.  290.  six.     ' 
Bailiffs.  I.  345.  427. 

-  of  hundreds.  ii<j.  345. 
Bailiwick.  I.  344.  If.  37. 
Bailment.  13.  395.  452. 
Bail-piece.  Ill,  291.  xx. 
Ballot  for  jurors.  HI.  3584 
Balneum.  IV.  239. 
•    ,    Banifhment.  I.  137.lV.  370.  394. 
Bank.  I.  326. 

Bankrupt.  II.  471.  IV.  424.  429. 
Bankruptcy.  1 1.  285.  471. 

-  -     .     -    ,  cognizance  of.  III.  42S. 

-  -     -     -   ,  fraudulent.  IV.  156. 
Banneret,   knight.  I.  404. 
Banns,  i.  439. 

Bar  of  dower  II.  1  36. 

-  -  ,  plea  in   III  306.  IV.  329.  389. 

-  -  ,  trial  at.  III.  352. 

Bargain  and  falc  of  lands.  II.  338.  ii. 
Baron.  I    399. 

-  -    -  and  feme.  I,  433. 

Baronet.  I.  404. 


Baronies.  II.  62.  91. 

-  -     -  of  bifhops.  I.  156. 
Barretry.  IV.  133. 
Barrifters.  I.  23.  III.  26. 
Bale  fees.  II.  109. 

-  -  iervices    U.  6i. 

-  -  tenants.  11.  148. 
Ballard.  I.  454. 

-  -     -  ,  adminiftration  to.  II.  505. 

-  -     -   ,  concealment  of  it's  death. IV. 
198.  352. 

-  -  eigne.  II.  248. 

-  ,  incapacity  of.   I.  459. 

-     -  ,  maintenance  of.  I.  45S. 

-  -  -  ,  punifhment  for  having  IV. 65. 
Bath,  knight  of  the.  I.  404. 

Battel,    trial  by.  111.  337.  iii.  IV.  340. 

411    414.  417. 
Battery,  ill.  120.  IV.  216. 

-  -     -,  infpection  of.  III.  333. 

-  -     -    of  a  clergyman.  iV.  217. 

-  -     -     -     -  fervant.  III.  142. 
Bawdy  houfes.  IV.  29.  64.  167. 
Beaconage,    fuit  tor.  III.  108. 
Beacons.  1.  264. 

Behaviour,  good,  fecurity  for.  IV.  2  '8. 

251.  395. 
Beheading.  [V.  92.  370. 
Benefices.  iV.  106. 

Benefit  of  clergy.  IV.  358.406.422.434. 
Benevolence,  compullive.  1.  140.  IV. 429. 
Berwick,  i.  90 . 

-  -      -   ,  part  of  England.  I.  99. 
Befayle.  writ  of.  111.  186. 
Bigamy.  IV.  162. 

Bill  for  patents,  Cc.  II.  346. 

-  -  in  equity.  111.  442. 

.     -     -  parliament.  I.  181. 

,     -     -     -     -     -   5  how  palTed.  I,  18 u 

_     -  of  exceptions.  HI.  372. 

.     -    -  exchange.  II.  466. 

.     -    -  indictment.  IV.  299. 

-  -    -  Middlefcx.  III.  285.  xviii. 
-    -  privilege.  Ill    289. 

-  -    -Tights.  I.  128.  IV.  433. 

-  -  or  note,   forging.  IV.  246. 

-  -     -     -   ,  Healing.  IV.  234. 
Bill, j  vera,  IV.  301. 

Bilhop.  J.  155.  377.  401. 

-  -     ,  certificate  of.  ill.  335. 

-  -     ,  not    electing    or    confecrating. 
IV.  115. 

-  -     ,  right  of,   to  try  or  be  tried,   as 
a  peer.  iV.  261,    262. 

Bifhopricks,  nomination  to.  I.  378.  IV. 

107.  408.  423. 
EifTextile  year.  II.  141.  Black 
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Black  aft.  IV.  144.  208.  2-32.  244. 

-  -  -lead,   ftealing  of*.  IV.  234. 
.    -  -  maile.  IJ.  43.  IV.  243. 
Blanch  rent.  If.  42. 
Blafpbemy.  IV.  59. 
Blench-holding.  II.  42. 
Blood  corrupted.  II.  251.  IV.  381. 

-  -     inheritable,  II.  246. 
.     -     of  the  firft  purchafor.  II. 

-  -     royal.  I.  22 $. 

_     -     -whole  and  half.  IT.  227. 
Body  corporate.  I.  467. 

-  -  ,   how  protSi^dt  I.  134. 

-  -  -  politic,  I.  467.  " 
Boiling  to  death.  IV.  196. 
Bona  ?iotabilia.  \\7~ 509, 

-  vacantia.  I.  298. 
Bond.  II.  340.  xiii.  III.  xix.  IV.  435. 

-  -     of  arbitration.  III.  16. 
.     -     tenants.  II.  148. 

Bono  et  malo,  writ  de  IV.  267. 

Book  ot  rates.  Is  316. 

Book  land.  IT.  90. 

Booksandpapers,  production  of.  III. 382. 

.     -  ,  rjopifh,  importing  or  felling  them. 

IV.  115. 
Borough.  1.  114.  II,  82. 

-  -  courts.  111.  80. 

-  -     -     Englifh.  I.  75.  II.  83/ 
Borrowing.  II.  454. 
Borfholder.  I.  114.  356.  IV.  406. 
Botes.  II.  3J. 

Bottomry.  II.  458. 

Bound  bailiffs.  I.  345. 

Bounties  on -exportation.  I.  315. 

Bourdeaux,  mayor  of,  his    certificate. 

III.  334. 
Brafton.  I.  72.  IV.  418. 
Branding;  in  the  hand  or  face.  IV.  360. 

37°- 
Breach  of  clofe.  III.  209. 

K.     .     -  ,  covenant.  III.  155; 

-  -     -  -  duty,   action  for.  ill.  163. 

-  -     -  -  peace.  IV.  142. 

-  .     .  .  pound.  III.  146. 
I*.     -     -  -  prifon.  IV.  130. 

Brehon  law  in  Ireland.  I.  100. 
•  previa  teftata,  IT.  307. 
Bribery  in  elections.  I.  179. 

-  -     -     -magi  fixates.  IV.  139. 
Bridges.  I.  357.  IV.  417. 

,  annovances-in    IV.  167. 
Britifh  conftitution.  I.  50. 

-  -    -  iilands.  1.  104. 

Britons,  an tieat,  their  laws. 1. 63. IV. 40 1. 
Vol.  IV.  I 


Britton.  I.  7?.  III.  407.  IV.  420. 
Brothels,  frequenting.  IV.  64, 

-  -     -  ,  keeping.  IV.  29.  64.  168. 
Bubbles.  IV.  1 17. 

Buc-"'crv.  IV.  2  if. 
Bulles,  papal.  IV.  109,   no. 
Burgage,   tenure  in.  \\,  82.  IV.  412. 
Burgeffes  in  parliament,  their  election. 

I.  174. 
Burglary.  IV.  223. 
Burial  charges.  II.  508. 

-  -     -  oifelo de  fe.lW .  190. 
Burning  in  the  hand.  IV.  360.  370.  iv. 

-   ,  malicious.  IV.  243,   4,   5. 

-  -     -     todeath.  IV.93.204.216.222. 
370.  401. 

Butlerage.  I.  3  14. 
By-laws.  I.  475. 

-  -     -  ,  action  on.  III.  159. 


C. 


Calais, captain  of,his  certificate.  III. 334. 
Calendar  of  prifoners.  IV.  396. 
Calling  the  plaintiff.  III.  376. 
Cancelling  deeds.  II.  309. 

wills.  II.  502. 

Canonical  obedience.  IV.  106.  112.  204. 

-  -     --  purgation.  III.  342.  IV.  361. 
Canon  Jaw.  1. 14. 19.79.82,83.  IV.  414 

415. 
Canons  of  a  church.  I.  383. 

-  -     -     inheritance.  II.  203. 

-  -     -      1603.  I.  83. 
Capacity  of  guilt.  IV.  20. 

-  -     -  to  purchafe  or  convey.  II.  290. 
Capitis  ad  audiendum  judicium.  IV.  368. 

-  -     -    refpondendum.  III.  28 1,  xiv.  IV. 
314.  422.  iii. 

-  fat'nfaciendum.WX.  414.  xxvi. 
-"    -  -  in  withernam.  III.  129.  148.  413. 

-  -  -  pro  fine.  III.  398. 

-  -  :  utlagatum.  III.  284.  xvii.  IV.  3 15. 
Capiatuv,  judgment  quod.  III.  398.  xii. 
Capita,  diftribution /<?/-.  II.  517. 

-  ••  ,  fucceffion  per.  II.  218. 
Capital  punifhment.IV.  9. 18.237.  370. 

406.  434. 
Capite,  tenants  in.  II.  60. 
Captives.  II.  402. 
Captures  at  fea.  II.  401. 
Caput  lupinum.  IV.  315. 
Carnal  knowlege  of  infants.  IV.  212. 

Carrier,  action  agaiaft.  HI.  164. 
i  i  Cart- 
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Cart-bole.  II.  3$. 

Cafe,  action  on.  III.  fi.  122.  IV.  435. 

-  -    referved  at  nifiprius.  III.  378- 

-  -    ftated  out  of  chancery.  Ill  453. 
Caftigatofy  for  fcolds.  IV.  169.' 
Caftration.  IV.  206. 

Cafu  conjimili ,  writ  in.  III.  51. 

-  - provifo,  writ  of  entry  in.  III.  183. 
Cafual  ejector.  III.  202.  vii. 

Cattle,   malicious  killing   or   maiming. 
IV.  24$,  4. 

-  -     ,  owner  anfwerable  for.  III.  153. 
211.  IV.  197. 

Caveat.  III.  98.  246. 

Caufa  matrimonii  praelocuti,  writ  of  entry. 

III.  183. 
Caufe,  challenge  for.  IV.  346. 
Caufes  of  demurer.  III.  315.  xxiv. 
Centenarius .  I.  115. 
Centumviri.  III.  315. 
Cepi  corpus.  III.  288.  xv.  xviii,  xix. 
Certificate  for  cofts.  III.  214. 

-     -     -  into  chancery.  III.  4J3. 

-  -  of  bankrupt.  II.  482. 
-----  poor.  I.  365. 

-  -     -     ,  trial  by.  III.  333. 
Certiorari  facias .  IV.  259.  262. 269. 3 15. 
Cejfavit,  writ  of.  III.  232. 

Cejfio  honorum.  II.  473.  483. 
Ceffion  of  a  benefice.  I.  392. 
Cefluy  que  truji.  II.  3  28 . 

-  -     -  vie.  II.  123. 

-  -     -  uje.  II.  323. 
Chains,  hanging  in-  IV.  202. 
Challenge  of  jury.  III.  359.  IV.  346. 

-  -     -  -   to  fight,  IV.  149. 
Champerty.  IV.  134. 

Champions  in  trial  by  battel.  III.  339.1v. 

Chance.  IV.  26. 

Chancellor,  his  name  and  office.  III.  47. 

-  -     -     -,  killing  him.  IV.  84. 

-  -     -     -,  lord.  III.  46. 

-  -     -     -,  of  a  diocefe.  I.  382. 

-  -     -     -     -  the  duchy  of  Lancailer. 
III.  78. 

------  exchequer.  III.  44. 

-  -     -     -     -     -  univerfity,  his  court. 
III.  83. 

Chance-medley.  IV.  184. 
Chancery,  court  of.  III.  46.  IV.  429. 
Chapters.  I.  382. 
Charge  to  grand  jury.  IV.  300. 
Charitable  ufes..  II.  273.  376. 

-  -     -     -     -  ,  commiffion  of.  III.  428, 
Charities,  cognizance  of.  Ill   427- 
Charities,  iufermatiojis  for.  Ill,  427. 


Charter.  II.  195. 

Charter  of  the  king.  II.  346. 

Charter-governments  in  America.  1 . 1  oS . 

Charter-land.  II.  90. 

Chafe.  II.  38.416.  IV.  408. 

-  -   ,  beafts  of.  II.  38.  415. 
Chaftity,  homicide  in  defence  of.  IV.iSi. 
Chattels  II.  385. 

-  -     -  perfonal.  II.  387. 

-  -     .   real.  II.  386. 
Chaud-medley.  IV.  184. 
Cheat,  action  againft.  III.  164. 
Cheating.  IV.  157.  \ 

-  -    -    -  at  play.  iV.  173. 
Chefter,  county  palatine  of.  I.  116. 

-  -  -  ,  courts  of.  III.  78. 
Chevifance.  II.  474. 
Chichele,archbifliop, vindicated. IV  113. 
Chief  baron  of  the  exchequer.  III.  44. 

-  -  juftices.  III.  40,  41 . 

-  -  judiciary  of  England.  III.  38.  IV. 
409. 

-  -  rents.  II.  42. 

-  -  ,  tenants  in.  II.  60. 
Children,  their  duties.  I.  453. 
Chirograph,  II.  296.    ' 

-  -     -     of  a  fine.  II.  xv. 
Chivalry,  court  of.  III.  63.  IV.  264. 

-  -     -     -    -    ,  it'sjurifdiction.lll.103. 
IV.  264. 

-  -     ,   guardian  in.  I.  462. 

-  ,   tenure  in.  II.  62. 
Ckofe  in  action.  II.  397. 
,  howafligned.il. 442.I V» 
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-  -  -  poffeffion.  II.  389. 

Chriftian,  courts.  III.  64. 
Chriftianity,  offences  againft.  IV.  44. 

-  -     -     -   part  of  the  law  of  England. 

IV.  59. 
Church,  marriage  in.  I.  439. 

-  -,  offences  againft  IV.  ;o. 

-  -     -  ,  or  churchyard,  affrays  in  IV. 
145. 

-  -    -  -  rate.  I.  395.  III.  92. 

-  -     - ,  repairs  of.  III.  92. 
Churchwardens.  I.  394. 
Cinque  ports,  courts  of.  III.  79. 
Circuits.  III.  58.   IV.  415.  417. 
Circumftantial  evidence.  III.  371. 
Citation.  III.  100. 

Citizens  in  parliament,  their  electors.  I, 

174. 
City.  I.  1 14. 
Civil  corporations.  I.  470. 

-  -  death,  II.  121. 

~     "  Civil 
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Civil  injuries.  III.  2.  Collateral  confanguinity.  II.  204. 

.     -    law.  I.  14-  19.  79.  81.  83.  I^.  414,  -     -     -    -  defcent;  II.  22c. 

415.  -      -      -    -iflue.  IV.  389.' v. 

-  -     -     ,  it's  ftudy  forbidden.  I.  59.  ...     warrantry.  II.  301. 

-  -    liberty.  I.  6.  125.  251.  Colt  alio  boner  um.  II.  517. 

-  -   lilt.  1.  330.  IV.  433.  Collation  to  a  benefice.  I.  391. 

-  -    ftate.  I.  396.  Collative  advowfons.  II.  22. 

-  -    fubjeclion.  IV.  28.  Collecting  the  goods  of    the  deceafed. 
Clarendon,  connitulions  of.  IV.  415.  II.  510. 

Claufum fregit .  III.  209.  Colleges.  I.  47;. 

Clearing  contempts  in  chancer  jr. III. 445.  -     -     -  ,  their  vifitor.  I.  482. 

Clementine  conttitutions.  I.  82.  Collegia  in  the  civil  law.  I.  469. 

Clergy.  I.  376.  Colligendum  bona  defuncli,  letter&tf^/.II.^pr. 

•  -     -"    -  averietothe  common  law.  1. 19,  Colonies.!.  106.  II.  7. 

k20.  Colour  in  pleading.  III.  309. 

-     ,  benefit  of. IV. 358. 406. 422. 434.  Combinations.  IV.  159. 

-     ,  plea  of  IV.  327.  Combujlio  domorum.  IV.  365. 

-  -     ,  prayer  of.  IV.  iv.  Commenda.  I.  393.  IV.  107. 
Clergymen,  beating  them.  IV.  217.  Commerce,  king  the  arbiter  of.  I.  273. 
Clerical  habit  and  tonfure.  IV.  360.  Commiffion  of  bankrupt.  II.  480. 
Clerico  admittendojVr6x.de.  III.  413.  -     -     -     -     -  lunacy.  I.  305. 

Clerk  in  office.  I.  17.  the  peace.  I.  351. 

->  -     -  orders.  I.  388.  ....  to  examine witnelfes.Iir.43 8. 

-  -  of  the  market,  his  court.  IV.  272.         449. 

Clients.  III.  28.  take  anfwers   in  equity. 

Clipping  the  coin.  IV.  90.  III.  447. 

Cloaths,  malicious  deftroyingof.IV.244.  Commitment  of  bankrupt.  II.  481. 

Clofe,  breach  of.  III.  209.  perfonsaccufed.IV.293. 

-  -  ,  rolls.  II.  346.  Committee  of  council.  I.  231. 

-  -  ,  writs.  II.  346.  -     -     -     -     -  parliament.  I.  182. 

Coalmines,  fetting  fire  to.  IV.  244.  lunatic.  I.  305. 

Coat-armour.  II.  306.  III.  105.  Coa^mon  appendant.  II.  33. 

Code  of  Juftinian.  I.  81.  -     -     -     appurtenant.  II.  33. 

-  -     -   Theodofius.  I.  81.  ...     bail.  III.  287. 
Codicil.  II.  500.  -     -     -     barretor.  IV.  133. 
Cognati.  II.  23J.  ...     becaufe  of  vicinage.  II.  33. 
Cognizance,  claim  of.  III.  300.  IV. 275".  -     -     -     bench,  court  ©f.  III.  37. 

-  -     -     -     de  droit,  come  ceo,  <bc,  fine ,   juftices  of,  killing  them. 

fur.U.  353.  IV.  84. 

- ,  tantwn,  finey#r.II.  -     -     -  ,  difturbance  of.  III.  237. 

353.  -     -     -  ,  eftate  in.  II.  191.  399. 

-  -     -     -     in  replevin.  III.  149.  ...     farrier,  <bc>  adfion  againft.  III. 

-  -     -     -     of  pleas.  II.  37.  164. 

wrongs.  III.  86.  ...     form,  proof  of  will  in.  II. 50S. 

Cognizee  of  fine.  II.  351.  -     -'    -     in  grofs.  II.  34. 

-    recognizance.  II.  341.  -     -     -     informer.  III.  160. 
.Cognizor  of  a  fine.  II.  350.  -     -     -    jury.  III.  358. 
recognizance.  II.  341.  -     -     -     law.  I.  63.  67.  IV.  404,  405. 

Cognovit  atlionem.W  .  304.  397.  -     -     -     -     ,  corporation  by.  1    472. 

Coin,falfifying,6'^.IvT.84.88.90.93.i20.  -     -     -     -     ,  dower  by.  II.  132. 

-  -   felonies  and  mifdemefnors  relating  -     -     -     -     ,  guardian  by.  I.  461. 
to.  IV.  98.  -     -     -     nufance.  IV.  166. 

-  -    treafonsrelatingio.IV.  84-88. 90.  -     -     -     of  eftovers.  II.  35. 
Coinage,  inftrurr.ents  of,  treafon,  relative paftnre.  II.  32. 

to.  IV.  90.  pifcary.  II.  34. 

-  -     -  ,  right  of.  I.  277.  -----  turbary.  II.  34, 

Coke,  fir  Edward.  I,  72,  73.  Common 
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Common  pleas.  III.  40.^ 

__.--,  court  of.  III.  37. 

_     .     »     -     -  ,  court  of,  fixed  at  Weft- 

minfter.  I.  22,  23.  IV.  417. 
_     -  prayer  book, reviling  of.  IV.  50. 

-  .     -     recovery.  III.  182. 193. IV. 422. 

-  -     -     right  of.  II.  32. 

-  fans  nombre.  III.  239. 

-  -     -     fcold.  IV.  169. 
.-     -     -     feal.  I.  475. 

-  -     -  ,  furcharge  of.  TIT.  337. 

-  -     -,  tenant  in,  of  lands.  II.  191.  vi. 

-  -     -     -     -     -     -    chattels  perfonal. 

II.  399.  _      _ 

-  -     -     vouchee.  II.-359.  xviii,  xix. 

-  -     -     ways.  II.  35. 

-  -     -     without  ftint.  II.  34. 
Commonalty.  I.  403. 
Commons,  houfe  of.  I.  158. 
Commonwealth,offencesagainfi.JV.i2  7. 
Commorancy.  IV.  270. 

Co'mmunem  legem,  writ  of  entry  ad.  ill.  18  3. 
Communion  of  goods.  II.  3. 
Commutation  of  penance.  IV.  105.  2  J  7. 

273- 
Compact  I.  45. 

Compaffing  the  death  of  the  king,  &c. 

IV.  76. 

Compenfajio.  III.  30  j. 

Competent  witnefTes.  III.  370. 

Compolition  real  for  tithes.  II.  28. 

-  -     -     -    with  creditors.  II.  484. 
Compound  larciny.  IV.  240. 
Compounding  felony.  IV.  133. 

-  -     -     -     -  other    profecutions.   IV. 

Compulhon.  IV.  27. 

Compurgators. 3 II  342,343.^.361.407. 

Concealment  from  the  crown.  IV.  429. 

-  -     -     -      of  baftard's  death.  IV. 198. 
352. 

Ct  ,::■,'!,  fine  fur.  II.  353. 
Cc  nclufion  of  deeds.  II,  304.  i.  iii.  xii. 
-----  pleas.  III.  303. 
Concord  in  a  fine.  II    350.  xiv. 
Condition.  II.  293.  viii 

-  -      -     ,  breach  of.  II.  281. 

-  -     -     ,  eftate  on.  II.  152. 
*-     -     -     -  in  deed.  II.  1  55. 

Jaw.  II.  i  54,  ij£. 

-  -     -     --of  a  bond.  II.  340.  xiii.  III. 

Conditional  fees.  II.  no. 

-  -     -     -    pardon.  IV.  394. 
Confefs  and  avoid.  III.  3 io- 
Confeffion  oj.  action.  III.  302.  397. 


Confeffion  of  indictment.  IV.  324. 
Confeffo,  bill   taken  pro.  III.  444,  44?. 
Confinement  to  the  realm.  I.  265. 
Confirmation  of  bifhops.I.378.  380. IV. 
lie. 

-  -     -     -     -     lands.  II.  325. 
Confifcation.  I.  299.  IV.  370. 
Confufion,  property  by.  II.  405. 
Conge  a"  efl'ire   I.  379.  382.  IV.  414. 
Conjugal  rights,  reftitution  of.  III.  94. 

-  -     -     -     -    ,  fubtraclion  of.  III.  94. 
Conjuration.  IV.  60.  429. 
Conqueft,  Norman.  1. 199.^.407,408. 

-  -     -     or  acquifition.  II.  48.  242. 

-  -     -     -     victory.  I.  103.  107. 
Confanguineus  f rater.  II.  232. 
Confanguinity.  I.  434.  II.  202. 

-  -     -     -  -    ,  table  of.  II.  203. 
Confidence,  courts  of.  III.  8  1.  IV.  434. 
Confecration  of  bilhops.  I.  3 So.  IV. n 5. 
Confequential  damages,  action  for.  III. 

153. 
Confervators  of  the  peace.  I.  350    IV. 

406.  424. 
truce  and  fafe- conducts. 

IV.  69. 
Confideration  of  contracts.  II.  443. 

deeds.  II.  296.  ii.  iv. 

Conjideratum efl per  curiam.  III.  396. 
Corf dium,  or  imparlance.  IV.  349. 
ConfhniJi  cap,  writ  of  entry  in.  ill.  183. 
Confifiory  court.  III.  64. 
Confort,  queen.  I.  219. 
Confpiracy.  IV.  136. 

-  -     -    -  ,  action  of.  III.  126. 
Conflable.  I.  3^5.  IV.  2S9. 

-  -     -    ,  high.  I.  115. 

-  -     -     ,  lord  high.  I.  355.  IV.  265. 
-------,  his  court.  Ill  68. 

IV.  264. 
Conftruction  of  deeds  and  wills.  II.  379. 

-  -     -     -     -  ftatutes.  I.87. 
Constructive  treafon.  IV.  75.  85. 
Confvetudinibus  et  fervitiis, \vx\x.de.  1IT.  2 3 :  • 
Confutation,  writ  of.  III.  114. 
Confummate,  tenant  by  curtejy.  II.  1 28. 
Contempt  againfl;  the  king   IV.  12I. 

-  -    -    -  in  courts  of  equity.  III.  443. 

law.  IV.  2S0.  " 

Contentious  jurifdiction.  III.  66. 
Conteftatfo  litis .  ill.  297. 
Contingent  legacy.  II.  c  1 3. 

-  -     -     -  remainder.  II.  169. 
,  truitees  to  fup- 

port.  II.  171.  v. 
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Continual  claim.  U.  316.  HI.  175- 
Continuances.  III.  316.  iv.jri.xxii.xxiv. 

xxvi. 
C  in  trefp^fs.  III.  :  12. 

Contrail-.  1 1,        ! 

-  -     -  ,  action  on.  III.  1 1  7. 

-  ,  exprefs.  II  f.  153. 

-  ,  implied.  III.  1  58. 

-  -  of  marriage.  I.  439. 

.  -      -   ,  fuit  tor.  III.  93. 

.     -     -   ,  original,    between  king  and 

people.  I.  233. 

-  -      -     fimple.  II.  465'. 
••     -     -     fpecial.  II.  465. 
Contrattui  action  ex.  III.   117. 
Convention  of  eftates.  I.  151,   152. 

-  -     -     -  "parliaments.  I.  152. 
Conventional  tihitesforlife.il.  120. 
Converiion.  III.  1  $2. 
Conveyances.  II.  9.  293.  309.  IV.  423. 
Conviction.  IV.  355. 

-  -      -     ,  fummary.  IV.  277. 
Convoca'ion.  I:  279. 

-  -     -     -    ,   courtofbifhopsin.  III.67. 
Coparceners.  II.  137 . 

.Copper  coin,  counterfeiting.  IV.  100. 
Copy  of  indictment.  IV.  345. 

-  -     -    record  of  indictment.  [II.  126. 
Copyhold.  II.  95.  147.  IV.  432. 

-  -     -     -  lor  life,  II.  97. 

.     .     -     _  not  liable  to  etigit.  III.  419. 

-  -     -  of  frank  tenure.  II.  100. 149. 

-  -     -    -  inheritance.  II.  97. 
Copyrights.  II.  407. 

Corn  rents.  II.  322. 
Cornage,  tenure  by.  IT.  74. 
Corody^I.  283.  II.  40. 
Coronation  oath,  antient.  I.  236. 

-  -     -     -,  modern.  I    23  5. 
Coronatore  e'igendo,  writ  ds.  I.  347. 

-  -     -     exonerandi,  writ  de.  I.  348. 
Coroner.  !.  346.  IV.  289.  406. 

-  ,  his  court.  IV.  271. 
Corporate  counties.  I.  119. 

-  -        -  name  I.  474. 
Corporation.  I.  467.  II.  430. 

-  -     -     -     act.  iV.  57.  432. 

-  -     -     -,  courts  of.  III.  80. 

-  -     -     -  ,  it's  di  Ablution.  I.  485.' 

-  -     -      duties.  I.  479. 

incidents   and  powers. 

I.  477- 

-  .....     lands,   if  diflblved.    I. 

484.  II.  256. 
-----     privileges  and  difabiii- 
ties.  I.  476. 

K 


Corporeal  hereditaments.  II.  17. 
Corpfe,  fteaiing  of.  IF.  429.  IV.  236*. 
Lorpus juris  canonici.  I.  82. 
Corpus  juris  chilis.  I.  81. 
Correction,  houfe  of.  IV.  3-70. 

-  -      -      -    of  apprentices.  J.  428. 
children  I.  452,453.1V. 

182. 

fch9lars.L453.lv.  1S2. 

fervams.  I.  428.  IV.  182. 

-     -     -  wife.  I.  444. 
Corruption  of  blood.  II,  251.  IV.  381. 

406.  431.  433. 
Coneprelent    II.  425. 
Corfned,  trial  by.  IV.  339.  407. 
Colmage,   writ  of.  II!-  186. 

Cofts.  II.  439.  III.  399.  xii.  xxiv.   xxvi. 

-  -    in  equity.  111.  451. 

-  -  ,  no  more  than  damages.  III.   400. 
-    oiv not  going  to  trial,  ill.  357, 

Cottages.  IV.  168. 
Covenant.  III.  155. 

-  -     -     -  in  a  deed,  II.  304.  viii.  x. 

-  -     -     -real,  ill.  156. 

-  to  Hand  feized  to ufes  II.33S. 

-  -     -     -,writof.  II.  350. xiv. III.  156. 
Covert  baron   I.  442. 

Coverture.  I.  442. 
Councils  of  the  king.  I,  227. 
Counfel.  [II.  26. 

-  -     -  ,  action  againft.  III.  164. 

-  -      -     for  prifoners.  IV.  349. 

-  -     -  ,  king's.  III.  27. 

-  -     -  ,  when  filenced.  III.  29. 
Count.  I.  1 1 6,  39S. 

in  declaration.  III.  293.  295. 
Counterfeiting  the  king's  coin.i  V  84  88. 

feals.IV.83.89. 

Counterpart.  !I.  296. 

Country,  trial  by  the.  III.  349.  IV.  342.- 

County.  1.  116.  IV.  404. 

-  -      -  court.  I.  377.  III.  35.  IV.  404. 

407.  409.  413.  415.  4,7.  434. 

-  -     -•-     -of  Middlefex.  III.  §2. 

-  -     -  palatine.  I.  1 16.  IV.  424. 
Court.  I.  267.  III.  23.  IV.  255.  407. 

-  -  -  baron.  II.  91.  III.  ^JiN.  404. 

-  -  -  chriftian.  ill.  64. 

-  -  -  hand.  III.  323. 

-  -  -  leet.  IV.  270.  404.  417. 

-  -  -  martial.  1.  414. 

-  -  ,  power  to  erect.  I.  267.  III.  24. 
Courts,  profits  of.  I.  289. 

Craven.  III.  340.  IV.  342. 
Credible  witnefs.  III.  370. 
Crimes.  IV.  1,  2.  5. 
k  k  Criminal 


INDEX. 

Criminal  conversation.  III.  139.  Deaf,  dumb,  and  blind.  I.  304.  II.  497.. 

-  -     -     law.  IV.  2.  -Dean  and  chapter.  I.  382. 
Crofs  bill.  HI.  448.  Dean,  rural.  I.  383', 

-  -    caufes.Ill.  451.  Deanry,  rural.  I.  hi. 

-  -    remainder.  II.  38 1.  Death,  appeal  of.  IV.  310. 

-  -  ,fign  of,  in  deeds.  II.  305.  -     -    -  civil.  I.  132. 
Crown,  defcent  of  the.  I.  191.  IV.  406.     -     -    -judgment  of.  IV.  iv. 

-  -     -  office,  IV.  262.  304.  Debet  et  detinet,  action  in.  III.  155. 

-  -     -  pleas  of  the.  IV.  2.  Debt.  II.  464.  III.  153. 
Cucking-ftool.  IV.  169.  -     -  ,  aclion  of.  III.  154.  xiii. 

Cui  ante. divort turn,  writ  of.  111.  183.  ,  onamercement.III.150. 

Cut  in  vita,  writ  of.  Ill,  183.  -    by-law.  111.  159. 

Cul.prft.lV.  333-  judgment.    III.    158, 

Curate   I.  393.  159.  421, 

-  -    -,  his  falary.  III.  90.  penal  flatutes.UI.159. 

Curator  of  infants,  6c.  I.  460.  -     -  ,  information  of.  III.  261. 

Curatores  vlarum.  I.  358.  -     -  ,  public.  I.  325.  IV.  4^4. 

Curfeu.  IV.  41 2I  4 1  J.  Debtee  executor.  111.  18. 

Ciirialitm.  II.  126.  Debtor,  refufing  to  difcover  his  effects. 

Curfing.  IV.  59.  IV.  156. 

Curtefy,  tenant  by.  IF.  126.  Debts,  priority  cf.  IT.  511. 

Cuftody  of  idiots  and  lunatics.  I.    303.     Deceit,  aclion  of.  I  I.  165. 

III.  427.  -.-..-  on  the  cafe,  in  nature  of. 

-  -     -  temporalities. 1. 282. IV.4 14.  HI.  166. 

Cuflom.  II.  263.  422.  Decennary.  I.  114.  IV.  249. 

-  -     ,  afiurances  by.  II.  365.  Deception  ofthe  king  in  his  grants. 1. 246. 

-  -     ,  dower  by.  II.  132.  Decifiveoath.il!   342. 

-  -     ,  general.  I.  68.  73.  Declaration.  111.  293.  vii.  x.  xxi. 

-  -     ,  heriot.  II.  422.  Declaratory  part,  of  a  law.  I.  54. 

-  -     -  of  London,  how  tried.  III.  334.  -     -     -     -     ftatutes.  I.  86. 

-  -     ,  particular,  f.  74.  Declinatory  plea.  IV.  327.  359. 

-  '-     -     -     -     -  ,  how  allowed.  J.  78.  Decree  inequity.  HI.  451. 

- ,  when  legal.  I.  76.  Decretals.  I.  82. 

Cuflomary  freehold.  II.  100.  149.  Decretum  Gratiani.  I.  8  !. 

-  -     -     -  tenant.  II.  147.  Dedimus  potsfiatem.Y.  352.II.351.III.447. 
Cuftoms on  merchandize.  I.  313.  Deed.  II.  295. 

Cujlos  rotulorum.  I.  349.  IV.  269.  Deed-poll.  II.  296. 

Cutpurfes.  IV.  241.  Deeds,  Ileal ing  of.  IV.  234. 

Deerftealing   IV.  235. 

-     -     -    in  difguife.  IV.  144. 

D.  Default,  judgment  by.  ill.  296.  395. 

Defeazance,  deed  of.  II.  327.  342. 

Damage  to  things  perfonal.  III.  152.-  DcfeSIum,  challenge  propter.  III.  362.  IV. 
Damage- feafant.  II.  6.  346. 

Damages.  II.  438.  Defence.  II.  xviii.  HI.  296.  iii.  v.  x/xxii. 

Dane  lage.  I.  65.     V.  405.  Defendant.  III.  25. 

Darrein  prefcnttnent,  affile  of.  III.  24S.  Dcfenfive  allegation.  Ill    100. 

Date  of  a  uced.  II.  304.  i.  iii,  xii,  xiii.  Deforcement.  III.  172. 

Day  in  bank.  Ill   2-7.-  Deforciant   II.  370    xv,  xvi.  Ill    174, 

-  -  court.  HI.  316..  Definitive  fentence.  111.  101. 

-  -  of  grace.  HI.  278.  Degradation  of  peers   I.  403. 

De  bene  e//e.  III.  ^83.  Degrees, conferred  by  the  archbifhop.  I. 
De  la  plus  belle,  dower.  II.  132.  381. 

Deicon.  I.  388.  -     -     -    in  writs  of  entry.  III.  181. 

Dead  man's  part.  II.  518.  .-'-'■    ofconfanguinity.il.  206. 
Deadly  feud.  IV.  243.  Degrees 

1 
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Degrees  ofconfanguinity,  how  reckoned. 

II.  206,  207.  224. 

-  -     -  -  guilt.  IV.  34. 
Dehors,  matter.  111.  387.  IV.  383. 
Delay  of  the  law.  III.  423. 
Delegates,  court  of.  Ill:  66,  69. 

-  -     -     -     -     -    , in  academical  caufes. 

III.  85. 

Deliftum,  challenge /Tc/>/<?r.  III.  363.  IV. 

346- 
Delivery  of  a  deed.  II.  306.  iii.xii,  xiii. 

Demand  of  lands.  II.  xviii. 

Demandant  and  tenant.  II.  xviii. 

Demefne  lands.  II.  90. 

Demefncs  df  the  crown.  I.  286. 

Dcmi-markt  tender  of.  III.  v. 

Demife  of  the  crown.  I.  188.  249. 

Demi-vills.  I.  1 15. 

Democracy.  I.  49. 

Demolithing  churches,  houfes,  &c.  IV. 

Demurrer.  III.  314.  xxiii. 

-  -     -      -  book.  III.  317. 

-  inequity.  III.  446. 

-  -      -  to  evidence.  III.  37% 

indictment.  IV.  327. 

Denial  of  ren  1.  III.    170. 
Denizen.   I.    374.  II.  249. 
Deodand.  I.  300. 

Departure  in  pleading.  III.  310. 
Depopidatio  agrarian  IV.  365. 
Depositions.  III.  383. 

-  -  in  chancery.  III'.  449. 
ecciefiaitical  courts.  III. 

100. 
Deprivation.  I.  593. 
Derelict  lands.  1 1,  261. 
Dcr  iiilion  of  property.  II.  9. 
Derivative  conveyances.  II.  324. 
Defcender,  writ  oijoren/edon  in.  III.    192. 
Defcent  of  lands.  II.  201 .  IV.  406.414. 

-  -     -     -  the  crown.  I.  193.  IV.  406. 

-  -     -     -     -     -   ,  collateral. 1. 194. 
,  lineal.  I.  193. 

-  -     -,  rules  of.  II.  208. 

-  -,  table  of.  II.  240. 
Defertion.  IV.  101. 

Detainer,  forcible.  III.  179.  IV. -147. 

-  -  -,  unlawful.  III.  150. 
De"ermii.able  freehold.  II.  121. 
Determination  of  will. II.  146. 
Detinue,  action  of.  III.  15;, 
Devastation.  II.  508. 

Devife    II.  373    IV.  423. 

Devifee,  liable  to  debts  of  devifor.  II. 

378. 
Die,  eat  fine.  Ill    :i6   399. 
Diet,  excefs  in.  IV.  171. 
Diets.  I.  147. 


Diverts.  I.  Sr. 
Dignity  of  the  king.  I.   241. 
Dignities.  II.  37. 
Dilapidations.  III.  01; 
Dilatory  picas.  III.  301. 
Diminishing  tUecoin.  IV.  90. 
Diminution  of  record.  IV.  3-83, 
Dioc^ife.  I.  1 1  r. 
Direct  prerogatives.  I.  239. 
Directory  part  of  a  law.  I,  55. 
Dilabilities.  IV.  370. 
Difability,  plea  to.  III.  301. 
Difabling  aman's  limbs  or  members.  IV. 
205,  6,  7. 

-  ••     -     -  lhitutesofleafes.il.  320.  IV, 
429. 

Disclaimer  of  tenure.  II.  279. 
Discontinuance  of  action.  III.  296. 

- ellate.  III.  171. 

Difcovery  by  bankrupt.  II.  483. 

-  -     -    -  of  accomplices.  IV.  325. 

-  -     -    -  on  oath.  III.  382.  437. 
Disfiguring.  IV.  207. 

Difguife.  IV.  144. 

DiSmembring,  punifhment  by.  IV.  370. 
Difmiffion  of  bill  in  equity.  III.  451. 
Diforderlyhoufes.IV.  167. 

-  -     -     -  perfons.  IV.  170. 
Difp.u-agement.  II.  70. 
DiSpenfation  from  the  king.  II.  70. 
-----     -     -'   -    -    -  pope.  IV.  114. 

Difpenfing  power  of  the  king.   I.    142. 

186.  342.  IV.  429.  433. 
DifpofTeffion.  III.  167.  198. 
Diffcction  of  murderers.  IV.  202.  370. 

iv.  . 
Difleifm.  II.  19^.  III.  169. 

-  at  theparty's  election.  III.  170, 
171. 

-,  warranty  commencing  by.  II. 
302. 

-,  writ  of  entry  fur.  III.  183. 
DirTemers,'-  proteftant.  IV.  93. 
Dilfolution  of  Darliament.  I.  187. 
Diftrefs.  III.  6,  7. 

-  -    -    -  exceffive.  III.  12. 

-  -   -    -  illegal,  for  crown  debts.   IV. 
416. 

-  -   -    -  infinite.  III.  231.  280.  IV.  313. 

-  -   -  -,  fale  of.  HI.  14. 

-  -    -  -,  fecond.  III.  12. 
Diftribution    of  intefbte's    effects.    II. 

515.  IV.  401.  417.  432. 
Dijlringas  in  chancery.  III.  445. 
-   -  -  detinue.  III.  413. 

-  -  juratores.  III.  354. 

-  -     -   -  to  compel  appearance.    HI. 
2S0.  xiv. 

Diltur- 
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Disturbance.  III.  236. 

.     .     .     _  -  of  common.  III.  237. 

.     .     .     .  -    -  franchises.  HI.  236. 

patronage.  III.  242. 

religious  ailembhes.  IV. 

.     .     .     .  -  -  tenure.  111.  242. 
_  -  -  ways.  HI.  241.    . 
Difturber.  II.  273. 

"Diverfity  of  perlbn,  plea  of.  IV.  389. 
Dividend  of  bankrupt's  effeds.  II.  487. 
Divine  law.  I.  42. 

-  -    -  right  of  kings.  I.  191.  IV.  429. 
_      .     .     .--  tithes.  Ji.  25;. 

-  -     -  Service,  tenure  by.  11.  162. 
Divorce.  I.  440.  III.  94. 

Do,  ut  dcs.  II.  444- 

-  -    -facias,  II.  445* 
Docket  of  judgment.  II.  511. 
Doctrines  illegal,  averting  or  publifhing. 

I.  160.  208.  217.  IV.  91.  116.    123. 
Dog,  carrying.  IV.  123. 
Dogs,  6c    owner   anfvverable    for.  HI. 

153. 
Domebpok  of  Alfred.  I.  64.  IV.  404. 
Domefday-book.  II.  49.  99.  III.  331. 
Doruinion.  11.  I. 
Domitae  naturae,  animfls.  II.  390. 
Donatio  mortis  caufa.  II.  514. 
Donative  advowibns.  II.  23. 
Dine,  grant,  et  render,  fine  fur.  II-  3<,'3. 
Donis,  ftatute  de.  Jl.  112. 
Double  fine.  II    353." 

-  -     -  piea.  III.  3o3. 

-  voucher.  II.  xvii. 
Dowager,  princeSs.  iVr  St  • 

-  -     -  -,  quee;i.  I.  224^  IV.  Si. 
Dower.   '!.  129.  IV.  417. 

-  -  ad  ofliwri  ecckjiae.  II.  132. 

-  -  -  alignment  of  li.  135. 

-  -  -  bar  of.  II.  136. 

-  -  -  by  common  law.  II.  132. 

-  -      -  cuftom.  II.  132. 

-  -      -   de  la  pUp  belle.  II.  13:. 

-  fx- affenfu  patris ,  II.  1  3  ; . 

-  -     -,  ,•  •  .7,  writ  of.  III.  183. 

-  -     -,  writof  right  of.  III.  183.  194. 
Draught  for  money.  II.  467. 
Drawbacks.  I.  315. 

Drawing  to  the  gallows.  IV.  92    370. 

Droit  droit.  II.  1 99, 

Druids,  their  cuftoms.  I.-  63.  IV.  401. 

Drunkennefs.  IV.  25.  64. 

Duchy  court  of  Lancafter.  III.  78. 

Ducking- {tool.  IV.  169.  370. 

Duel.  IV.  145.  185.  199. 

Dues,  ecclefialHca!,  non-payment  of.  Ill  • 

89. 
Dukes.  I-  397.  408. 


Dum  full   intra   aetaiem,    writ   of.    III. 

183. 

-  -     -  -  non  compos  mentis,  writ  of-  III. 

183. 
Duodeeima  manus.  III.  343. 
Duplex  querela.  III.  247. 
D  it  plica  tio.  III.  310. 
'Duplicity  in  pleading.  III.  308.  311. 
Durante  a'ofentia,  administration  II.  50?. 

-  -     -  viinore  aetate ,  ad  mini  ft  rat  ion .  I L 
503. 

Durefs.  II.  292. 

-  -     -   of  imprisonment.  I.  131.  136. 

-  per  minas.  1. 131,  >V.   30. 
Durham,  county  palatine  of.  i.  116. 

-  -     -  -,  courts  of.  111.  73. 
Duties  of  perfons.  I.  123. 

-  -     -  -  the  king.  I.  233. 
Dwelling-houfe.  IV.  224. 


E. 


Ealdormen.  I.  398. 

Ear,   lofs  of.  IV.    146.  160.    206,   207. 

'  246.570. 
Earl.  I.  116.  398. 
Earl  marfliall,    his  court.  III.  68.  IV. 

264. 
Earneft.  II.  447. 
Eat  fine  die.  II 1 .  316.  399. 
Eaves-droppers.  IV.  169. 
Eccleiiaftieal  corporations.  I.  470. 
-     -     -    -  courts.  III.  6 1. 

-     -     -     -      -,  their  cognizance. 


III.  87.  IV.  41S. 
,    when    Separated 

from  the  civil.  III.  62.  IV.  408.  414. 
Education  of  children*.  I.  450. 
Edgar,  king,  his  laws.  I.  66.  IV.  40?. 
Edward  the  confeflor.  his  laws.  I.  66.  I 

IV.  40  5 .  413. 
Egyptians   IV.  165. 

.'       iionefrmae,  writ  of.  III.   199. 
Ejeclment,  action  ©f. Ill.199.vii. IV. 434, 
Election  of  bifhops,  I.  37.  IV.  1 15. ^14, 

I-  340.  IV.  406. 


-  magistrates 


4  2  o . 
170. 


members    oS  parliament.  I. 
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Scots  peers.  I.  i6q.  IV.  116. 
Elective moparchy.  I.  192.  IV.  406. 
EleemoSynary  corporations.  I.  471. 
Elegit,  eftate  by.  II.  161. 
-  -  -  -,  writ  of.  III.  418.  IV.  419. 
Elifors.  III.   355. 
Eloignment.  III.  129.  148. 
Elopement.  I.  442. 
Ely,  courts  of.  III.  78.    -.  Ely, 


. 


INDEX. 

Ely,  iflc  of.  I.  119.  EfToign.  III.  278. 

Embargo.  I.  270.  -     -     -  day  of  the  term.  III.  278. 

Embaifadors.  I.  253.  Eftate  in  lands.  II.  103. 

-  -     -     -  ,  killing  them.  IV.  85.  E  Rates  of  the  kingdom.  I.  156. 

-  -     -     -  ,  violation  of  their   privi-  Eftoppel.  II.  295.  303. 

leges.  IV.  70.  434.  EJioveri'u habendis,  writ  de.  I,  441. 

Emblements.  II.  122.  145.  403.  Eftovers  of  a  wife.  I.  441. 

Embowelling  alive.  IV.  92.  370.  -     -     -  common  of.  II.  35. 

Embracery.  IV.  140.  Eflxays.  I.  297.  II.  14. 

Emperor,  his  authority.  I.  242.  Eftreat  of  recognizance,  <hc.  IV.  250. 

Emphyteujit.  III.  232.  Eftrepement,  writ  of.  III.  225. 

Enabling  ftatute  of  leafes.  II.  319.  Evidence.  HI.  367.  IV.  350. 

Enclosure,  diffeitin  by.  III.  170.  Ex  officio  informations.  IV.  304. 

Endowment  of  vicarages.  I.  387.  Ex  poj}  faclo  laws.  I.  46. 

-  -     -     -   widows.  II.  135.  Examination  in  chancery.  HI.  440. 
Enemies.  I.  257.  IV.  83.  of  bankrupt.  II.  481. 

-  -     -    goods.  II.  401.  prifoners.  IV.  293. 

England.  I.  no.  -     -     -     -     -     witnelTes.  III.  372. 

Englefcherie.  IV.  195.  -     -     -     -  ,  trial  by.  III.  331. 

Engliih,  law  proceedings  in.  III. 322. IV.  Exceptio.  III.  310. 

434.  Exceptions,  bill  of.  III.  372. 

Engroffing.  IV.  158.  -     -      -         to  anfwer  in  chancery.  III. 
Erilarger  V  eftate.  II.  324.  448. 

Enlarging  ftatute.  I.  87.  Exchange,  bill  of.  U.  466. 

Enquiry,  writ  of.  III.  398.  -     -     -     ,  deed  of.  II.  323. 

Enfeint.  II.  169.  -     -     -     -  of  goods  and  chattels.II.446. 

Entails.  II.  112.  IV.  420.  424.  ....     -lands.  II.  322. 

Entries,  books  cf.  III.  272.  Exchequer  chamber,  court  of.  III.  5J. 

Entry.  III.  5.  174.  -     -     -     ,  court  of.  HI.  43. 

-  -  -  forcible.  I1L  179.  IV.  147.  -     -     -     ,  receipt  of.  III.  44. 

-  -  -  on  lands.  II.  312.  Excife.  I.  318. 

-  -  ,  tolled  by  defcent.  III.  176,  177.  -     -     ,  hereditary.  I.  288. 

-  -  ,  writ  of.  III.  180.  II.  xvii.  -     -     ,  offences  againft,  how  tried.  IV. 
Equity.  I.  61.  91.  III.  49.  429.  278. 

-  -     -  and  law,  courts  of,  how  diflin-  Exclufion  bill.  I.  211. 
guifhed.  III.  429.  436.  IV.  435.  Excommunication.  HI.  -ioi. 

-  -  courts,  hiftoryof.lll. 49. IV.423.  Excornmiaiicato  capiendo,  writ  de.  III.  102. 

-  -     -     -    --,  practice  of.  111.  442.  ....     -  deliberando^ritde.lll.ioz. 

-  -     -  of  redemption.  II.  159.  Excufable  homicide.  IV.  182. 

-  -     -     -ftatutes.  III.  431.  Executed  contract.  II.  443. 

-  -     -  referved.  III.  453.  -     -     -  -  eftate.  II.  163. 

-  -     -  fide  of  the  chancery.  HI.  49.  ...  .fine.  II.  353. 

------    exchequer.  III.  44.  -     -         -remainder.  II.  168. 

Eriach.  IV.  309.  Execution,  civil.  HI.  412.  xxvi. 

Error,  cofts  in.  III.  399.  410-  xxvi.  -     -     -     ,  criminal.  IV.  396. 

-  -  ,  writ  of.  HI.  405.  xxi.  IV.  384.  - ,  award  of.  IV.  vf. 

-  -     -     -     -,  where  profecuted.    ill. ,  plea  in  bar  of.  IV. ' 

410,  411.  IV.  384.  3S9. 

Efcape  III.  290.  41  j.  IV.  130.  ,  preceptof.lV.396. 

-  -  -,  action  for.  III.  163.  ---_-_-,  rule  for,  IV.  397. 

-  -  -,  affifting  in.  IV.  131.  -.--..-     -  .-»  varying         from 
Efcheat.  I.  302.ll.  11.  72.  89.  244.  IV.         judgment.  IV.  179.397. 

406.  411.  -_-----,  warrant    of.    IV. 

-  -     -,  writ  of.  III.  194,  397.  vi. 

Efcrow.  II.  307.  -    -a  writ  of.  IV.  396. 

Efcuage.  II.  74.  IV.  415,  vii. 

Efplees.  II.  xviii.  HI,  iii,  -     -     -     >  of  devifes.  II.  376. 

Efquire.I,  405.  .    -    -    «    -ufes.Ii.  333. 

L  1 1  Execution 


I      N      D      E      a. 


Execution,  procefs  of.  III.  279.  412. 
Executive  power.  I.  190. 
Executor.  II.  503. 

-  -     -   -  de  fan  tort.  II.  507. 

-  -     -  -  of  executor.  II.  506. 

.    -     -     -  -  his  own  wrong.  II.  507. 
Executory  contract.  II.  443. 

-  -     -    -  devife.  II.  173.  334. 

-  -     -   -  eftate.  If.  163. 

-  -     -    -  remainder.  II.  169. 
Exemplification.  II.  xvii. 
Exemptions  from  tithes.  II.  28. 
Exigent,  writ  of.  III.  283.  IV.  314. 
Exigi facias,  writ  of  Ill.283.xvi.  IV.3I4. 
Exile.  I.  137.  IV.  370. 
Expectancy,  eftates  in.  II.  1^3. 
Expenfes  of  profecution.  IV.  35^. 

-  -  .  .  -  witneifes.  III.  369.  IV.  355. 
Exportation  of  wool,  <bc.  IV.  154.  421. 
Exprefscondition.il.  154. 

-  -     -  contract.  II.. 443.  III.  153. 

-  -     -  malice.  IV.  199. 

-     -  warranty.  II.  301. 
Extendi  facias.  III.  420. 
Extent,  writ  of.  III.  420. 
Extinguifhment  of  eftates.  II,  32J. 
Extortion.  IV.  141. 
Extraparochial  places.  I.  113. 
-----    tithes.  I.  284. 
Extravagants.  I.  82. 
Eye,  putting  out.  IV.  206,  207. 
Eyre,  chief  juftice  in.  Ill  72. 

-  -  ,  juftices  in.  III.  ??.  IV.  415,  4  f  6. 

-  -_---,  killing  them.  IV.  84. 


F. 

Facta,  tit  dcs.  II.  445. 

-  facias.  II.  444. 
Fa&o,  king  de.  I.  204.  370.  IV.  77. 
Factor.  I.  427. 

Fa&orfhip,  cognizable  inequity. III. 437. 
Fair.  I.  274.  III.  218. 
Falfe  imprifonment.  III.  127.  IV.  218. 

-  -     -     -     -     -  -,  action  of.  III.  13S. 

-  -  -judgment,  writ  of.  III.  34.  405. 

-  -    news.  IV.'  1  49. 

-  -    return,  action  for.  III.  in.  163. 

-  -    verdict,  ill.  402.  IV.  140. 

-  -    weights  and  meaiures.  IV.  157. 
Falfi,  crimen.  IV.  88.  134.  156.  245. 
Falsifying  attainder.  IV.  383. 

-  -     -  -  coin.  IV,  8a.  88;  90.  98. 

-  -     -- judgment.  IV.  383. 
Fame,  good  or  ill.  IV.  253. 
Farm,  If.  318. 


Favour,  challenge  to.  III.  363, 
Fealty.  I.  367, 

-  -    -,  oath  of.  II.  45.  53.  86. 
Fear,  putting  in.  IV.  242. 
Fee.  II.  45.  104.  106. 

-  -  after  a  fee.  II.  334. 

-  -,  ecclefiaitical.  111.  90. 

-  -  farm  rent.  II.  43. 

-  -  fimple.  II.  104.  i.  vi. 

-  -  tail.  II.  112.  vi. 
Fees  to  counfel.  HI.  28. 
Feigned  ifilie.  111.  452. 
Feb  defe.  II.  499.  IV.  189. 
Felon.  II.  499. 
Felonious  homicide.  IV.  18S. 
Felony.  II.  284.  IV.  94. 

-  -    -,  appeal  of.  IV.  3  to. 

-  -    -,  compounding  of.  IV.  133." 

-  -    -,  mifprifion  of  IV.  121, 

-  -    -,  puniihment  of.  IV.  98.216.222. 
Feme-covert.  I.  442.  II.  292.  497. 
Feodal  actions.  111.  117. 

-  -  -  tenures.  II.  44,  425.  431. 
-----  among  the  Saxons.  IV. 

406.' 


-,  when  received  in  Eng- 
land. II.  48.  IV.  406. 41 1. 
Feoffment.  II.  310.  i. 
Feorm.  II.  31S. 
Ferae  naturae,  animals.  II.  39©, 
Fetters.  IV.  297.  317. 
Feud.  II.  45. 
Feudatory.  II.  53. 
Feudu?n  antiquum  II.  212.221. 
_     _    _  apertum.  I!.  245. 
_     -    -  honorarium.  If.  56.  2 1 5.  ] 
„     -    -  imbroprium.  II.  58. 
_     -    -  individuum.W.  21  $. 
_     -    -  waterman.  II.  212.  243. 

-  -    -novum.  II.  212  221. 

-  -     -     -   -,  held  a/  antiquum.  II.  212. 
221. 

-  -  pater  num.  II.  243. 

-  -  proprium.  II.  58. 
Fiction  in  law.  III.  43.  107. 
Fictitious  plaintiff.  IV.  134. 
Fidei-commijfum.  II.  327. 
Fidejuffors.  III.  108.291. 
Fief.  II.  4 J. 

-  -  d'  baubert.  II.  62. 

Fieri  facias,  writ  of.  III.  417.  xxviL 

-  -  feci.  III.  xxvii. 
Fifteenths.  I.  30S. 
Filial  portion.  If.  519. 
Final  decree,  III.  452, 

Final 


INDEX. 


Pinal  judgment.  III.  398. 
Finding  of  indictments.  IV.  301. 

-  things  perfonal.  II.  9. 
Fine  for  alienation.  II.  71.  S9. 

-  endowment.  IT.  135. 

-     -  mildemefnors  IV.  370,  371, 
-  in  copyhold.  II.  98. 

-  -  of  lands.  II.    118.  34S.  III.    156. 
IV.  419.  422. 

executed.  JI.  353. 

-  -  -  fur  done,  grant,  et  render.  II.  353. 

-  cognizance  de  droit,  come  ceo,  <b'c. 

II.  352.  xiv. 

-  -     -     -     -     -     -  -  ta7ilum.ll.  353. 

-  -     -  -  co7ice[fit.  II.  353. 

Fines  and  forfeitures,   when  grantable. 

III.  259.  IV.  372. 
Finger,  difabilng.  IV.  206. 

Fire,  negligence  of.  I.  431.  IV.  222. 

Fire-bote.  II.  35. 

Fire-ordeal.  IV.  336. 

Fire-works.  IV.  168. 

Firft-fruits.  I.  284.  II.  67.  IV.  106. 

Fifh,  royal.  I.  290. 

-  -  -,  Mealing,  in  difguife.  IV.  144.  235. 
,  or  attempting   to  fteal. 

IV.  235. 

Fifhery,  common  of.  II.  34. 

-  -     -,  free.  II.  39.  417.  IV.  417. 

-  -     -,  ieveral.  II.  39. 
Fifhpond,  deftroying.  IV.  244. 
Fitzherbert.  I.  72.  III.  183. 
Fleets.  I.  262.  IV.  412. 
Fleta.  I.  72.  IV.  320. 
Flight.  IV.  380. 

flotfam.  I.  292.  III.  106. 

foenus  nauticum.  If.  459. 

Folk  land,  il  91,  92. 

Foot  of  a  fine.  II.  351.  xv. 

Force,  injuries withand without. Ilf.  1 18. 

»     -     -,  when  repellableby  death.  IV. 

181. 
Forcible  abduction   and  marriage.  IV. 

208. 

-  -     -  entry  and  detainer.   III.    179. 
IV.  i47. 

roreclolure.  II.  '59. 

foreign  bill  of  exchange.  II-  467. 

-  -     -  coin,forg;ngit.lV.  by.99.  120. 

-  *-     -  dominions.  I.  109. 

-  -     -  prince,  peufionfiom.  IV.  122. 

-  -     -  fervice.  IV.  ico. 
Foreft.  I.  s89.II/14.  38.  414. 

-  -     -  courts.  II !.  71-. 

-  -     -  laws.  II.  416.  III.  73. IV.  408. 
413.414.  4   K    "2'j    430 

rorefta,  carta  fc,  iV,  416-  4l3. 


Forefbllcr,  dilTeifin  by.  II.  170. 
Forestalling.  IV.  158. 
Foretooth,  ftriking  out.  IV.  206. 
Forfeiture.  I.  299.  II.  U3.  267. 

-  -     -     -  for  crimes.    IV.    370.  374, 
416,  417. 

.     -     -     -  of  copyholds.  II.  284. 

goods  and  chattels.   II. 

420.  IV/379. 

lands.  II.  267.  IV.  374. 

Forgery.  IV.  245. 

Forgivenefs  by  the  profecutor.  IV.  357. 

For 7n a  pauperis .  III.  400. 

Formedon,  writ  of.  HI.  191. 

Forms  of  law,  unalterable.  I.  142. 

Fornication.  IV.  64. 

Forts  and  caltles.  I.  263. 

Fortune-tellers.  IV.  61. 

Forty  days  court.  III.  71. 

Founder  of  a  corporation.  I.  480. 

Foundling  hofpitals.  I.  131. 

Franchife.  II.  37. 

-  -     -     -,  allowance  of.  III.  263. 

-  -     -     -,  disturbance  of.  III.  236. 

-  -     -     -,  royal.  I.  502. 
Frankalmoign.  II.  10 1. 
Franked  letters.  I.  322. 
Frankmarriage.  II.  1 1  £. 
Frankpledge.  I.  114.  IV.  249. 

,  view  of.  IV.  270. 

Frank-tenement.  II.  104. 

-  -  -  tenure.  II    61. 
Frater  C07ifa7iguineus.  II.  232. 
:  -  -  uterinus.  II.  232. 

Fraud,  civil,  where  cognizable. III.  431, 

437-  439- 

-  -  -,  criminal.  IV.  158. 

Frauds   and   perjuries,    flatute  of.  III. 

157.  IV.  432. 
Fraudulent  deviles.  II.  378. 
Fraunk-ferme.  II.  80. 
Free- bench.  II.  122. 

-  -  -  iilhery.  II.  39.  417. 

-  -  -  fervices.  II.  60. 
.  -  -  focage.  II.  79. 

-  -  -  warren.  II.  38.  417.  IV.  408. 
Freehold.  II.  104. 

-  -     -     -  leafes.  II.  120.-  31S. 
Frefh  fuit.  I.  297. 

Fruit,  dealing  of.  IV.  233. 
Full  age.  I.  463. 
Fumage-  I.  323. 
Funds,  public.  I.  328. 
Funeral  expenfes.  II.  508. 
Furandi  animus.  IV.  230.  232. 
FuturQt  freehold  in,  II.  144. 16 5 . 

G,  Gage. 
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Great  feal  of  the  king.  II.  346.  HI.  47 


G. 


it.  IV.  83. 

-    -  tithes.  I.  388. 


counterfeiting 


Gage.  III.  280.  iv.  Gregorian  code.  I.  81. 

-  -    -,  eftates  in.  II.  157.  Grofs,  advowfon^in.  II.  22. 
Game.  II.  14.  395.  403.  410.  IV.  408.  .    -    -,  common  in.  II.  34. 

-  -    -,  deftroyingof.  IV.  174.  -    -    -,  villein  in.  II.  93. 

-  -    -  laws.  IV.  174.409.  Guardian  ad  litem.  III.  427. 

-  -     -j  felling  of.  IV.  175.  ...  -  and  ward.  I.  460. 

Gaming.  IV.  171.  ....  at  common  law.  I.  161. 

Gamin^houfes.  IV.  167.  171.  ...  -  by  cuftom.  I.  462. 

Gaol-delivery.  IV.  267.  iii.  .....  nature.  I.  461. 

Gaolers.  I.  346.  IV.  297.  ftatute.  I.  462. 

-  -      -,  compelling  prifoners  to  be  ap for  nurture.  I.  461. 

provers,  6c.  IV.  129.  -     -     -  -  in  chivalry.  I.  462.  II.  67. 

Gardens,  robbing  of.  IV.  233.  .....  focage.  II.  88. 

Garter,  knight  of.  I.  404.  teftamentary.  I.  462. 

Gavelkind.  I.  74.  II.  84.  IV.  401.  406.  Guernfey,  ifland  of.  I.  106. 

General  demurrer.  III.  315.  Gunpowder,  hindering  it's  importation. 

-  -      -  fund.  I.  328.  IV.  116. 

-  -      -  iffue.lll.  305.  IV.  332,  Gypfies.  IV.  165. 

-  -      -  legacy.  II.  512. 

-  -  occupancy.  II.  258. 

-  -      -  feffions.  IV.  269.  H. 

-  -      -  ftatute.  I.  85. 

-  -       -  tail.  II.  113.  vi.  Habeas  corpora juratorum.  III.  354. 

-  -      -  verditt.  III.  378.  IV.  354.  -     -     -  corpus,  I.  135. 

-  -      -  warrant.  IV.  288.  aft.I.  128.  III.  13$.  IV. 

Gentlemen.  I.  405.  431. 

Gift  of  chattels  perfonal.  II.  441.  ad  deliberandum.  III.  130. 

_..__-  real.  II.  440.  - faciendum  et  recipiendum* 

-  -     -  lands  and  tenements.  II.  316..  III.  130. 

Cildamercatoria.l.  473.  - prosequendum  III.  130. 

Glanvil.I.  72.IV.  414.  - refpondendum.Ul.  129. 

Gleaning.  III.  212.  ...     -     .  -fatisfaciendum.Vl.  130. 

God  and  religion,  offences  againft.  IV. fuhjiciendum.  III. 131. 

.0.  tejiijicandum.  III.  13©. 

Good  behaviour,  fecurity  for.  IV.  248. cum  caufa.  III.  77.  _ 

2ro.  Habendum  of  a  deed.  II.  29S.  i,  ii.  v. 

-  -  -  confideration.il-  297.  Habere facias pof e/flonem.  \1I.  412. 
Government,  contempts  againft.  IV.  123. fdpiam.  III.  412. 

,     -     -     --,  it's  original.  I.  48.  Habitation,  offences  againft.  IV.  220; 

Grandaffife.  III.  341.-351.V.  IV.  415."  -     -     -     -,  property  in.  II.  4. 

-  -     -  Caujiumier  of  Normandy.  I.  106.  Hackney  coaches  and  chairs.  I.  324. 

-  _     -  juror,  difclofing  evidence.  IY.  Haereditas  jacens.  II.  259. 

I26,   '  Haeretico   comburendo,    writ   de  IV.    46. 

rr  ,-     -  jury.  IV.  299.  ii.  432- 

-  -  -iai  attaint.  III.    351.  403.  Hairblood.  I.  194.  II.  227. 

-  »     -  larciny.  IV.  229.  Hame-fecken.  IV.  223. 

-  -     -  ferjeanty.  II.  73.  Hamlet. I.  115. 
Grants II.  9.  Hanaper  oflice.  III.  49. 

-  -     -  of  chattels  perfonal.  II.  441.  Hand,  difabling.  IV*.  206. 

• real.  II.  440.  -     --,  holding  up.  IV.  318. 

-  -     -     -  lands  and  tenements,  II. 3 1 7.  -     -  -,  loib  of.  IV.  125.  154.  273.  370.' 
m     -     -     -  the  king.  II.  346.  -     -  •»  fale-  H-  448- 

prcat  council.  I.  147.  -    -  ->  writing,  firailitude  of.  IV.  3  jr. 

Hanging. 
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Hanging.  IV.  370. 

Hanover.  I.  109. 

Havens.  I.  264. 

Hawks,  dealing  of.  IV.  235. 

Hay  b  -'    II.  35. 

Head  of  the  church.  I.  278.  IV.  423. 

Headbi  1  [•■  1 14. 

Health.  I.  124. 

fe     -    -,  injuries  to.  III.  122. 

-  -    -,  offences  againft  public.  IV.  161. 
Hearing  in  equity.  III.  451. 
Hearfay  evidence.  III.  368. 
Hearth-money.  I.  324. 
Hedge-bote.  II.  3>. 
Hedge-ftealing.  IV.  233. 

Heir.  If.  201. 

-  -    apparent  and  prefumptive.  II.208. 
Heirefs,  flealing  of.  IV.  208. 
•Heir-looms.  II.  427. 

Helping  t©  Itolen  goods  for  reward.  IV. 

132. 
Hengham.  III.  408.  IV.  42c. 
Henry  I,  his  laws.  IV.  413. 
Heptarchy,  Sa::on.  IV.  403. 
Heraldry.  III.  105. 
Heralds.  III.  105. 

-  -  -  -  books.  III.  105. 
Hereditaments.il.  17. 
Hereditarv  right.  I.  191. 
Herefy.1V.  44. 
Heretable  jurifdicHons.  II.  77. 
Heretochs.  I.  397.  408.  IV.  406. 
Heriots.  I   .  97.  422. 

-  -     -,  feifing  of.  111.  15. 
Hermocenian  code.  I.  Si. 

High  conimiflion  court.  III.  67.  IV.  42. 
426.  430. 

-  -  conitable.  I.  355. 
of  England.  I.  355. IV. 

265. 

,  his    court. 

III.  68.  IV.  264. 

-  -    mifdemefnors.  IV.  121. 

-  -    fteward    of  Great    Britain,     his 
court.  IV.  258. 

-  -     .     -     -     -     -     «     - ,  in   parlia- 
ment. IV.  257.  260. 

_     _     .     .     .     -Oxford,hiscourt.lV. 

274- 

-  -    treafen.  IV.  -5. 

-     -     -,  trials  in.  IV,  345.  433. 
Highways    [    357.  H.  -  , 

-  -      -     -j     -  ne§s  in.  fV.  l6j. 

-  -     -  »,  rebbery  rn    r  near.  IV.  243. 
Hiring.  II.  ^5-4. 

Hiftory  of  the  Jaw.  iV.  40   . 
Hogs,  keeping      . .  m  t<Jwns.  Y\ ;  167. 

M 


Holding  over.  II.  151.  III.  210,  21 1. 
Homage.  II.  53. 

-  -     -    aunceftrel.  II.  300. 

-  -      -     by  bifhops.  I.  379.  IV.  414. 

-  -     -    liege.  I.  367. 

-  -     -    of  a  court  baron.  II.  91, 

-  -     -    ample.  I.  367. 
Homicide.  IV.  177. 

Hcviine  rephgiando,  writ  de.  III.  129. 

Honorary  feuds.  II.  56.  215. 

Honoris  refpeclum,    challenge  propter.  III. 

261.  IV. 346. 
Honour,  court  of.  III.  104. 

-  -    -  -  of  a  peer.  I.  402. 

-  -    -  ,  or  dignity.  I.  271. 

-  -     -     -   feignory.  II.  91. 
Hop-binds,  deRroying.  IV.  245. 
Horie-races.  IV.  173. 

Horfes,  fale  of.  II.  450. 
Hofpitals.  I,  471.  474. 

-  -     -  -,  their  vifitors.  I.  482. 
Hotchpot.  II.  190.517. 
Houfe,  immunities  of.  IV.  223. 

-  -  -,  larciny  from.  IV.  240. 
Houfe-bote.  It,  35. 

Houfe- tax.  I.  323. 
Hue  and  cry.  IV.  290. 
Hundred.  I.  115.  IV.  4O4. 

-  -     -  ,  action  againft,  for  robbery, &c. 
IU.   160    IV.  244.  290. 

Hundred-court.  III.  34..  IV.  404. 
Huiidredoi  ,    challenge  for  defect  of.  III. 

359.  IV.  346. 
Hunger.  IV.  31. 
Hunting.  111".  213. 

-  -     -    by  inferior  tradefmen.  III.  215. 
401. 

night  or  in  diiguife.lV.144. 

Hurdle  IV.  92.  370. 

Hufband  and  wife.  I.  433.  IV.  23. 

-  -     -,  injuries  to.  III.  139. 
Huttings,  court  of,  in  London.  III.  So. 
Hydage.  I.  310. 

H) potheen.  I-I.  159. 


J-     I. 

Jadlitatfen  of  marriage.  111.  93. 
Identity    if  perfon.  IV    389. 

Idio..     .   JC  2-  II     2$\.  IV.  24. 

-  -j  c<  nee  of.  ill.  427. 

-  -,  inflection  rf.  Ill,  ;32« 
-     man  iage  ofi  I.  .  58. 

.  I.  103. 

•  ;>9- 


Je'faih; 
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INDEX, 

Jeefailr,  III.  406.  IV.  369.  432.  Indictable,  what,  IV.  218. 

Jerfey,  ifland  of.  I.  106.  Indictment.  IV.  299.  ii. 

Jetfam.l.  292.  Ilf.  106.  -     -     -     -,  copy  of.  III.  126.  IV.  345, 

Jews.  I.  375-  IV.  365,  Individuals,  offences  again  ft.  IV.  176. 

-  -,  children  of.  I.  449.  Indorfement  of  bills  and  notes.  II.  468. 
Ignominious  punifhmeiits.  IV.  370.  IV.  434. 

Ignoramus.  IV.  30 1.  Induction  to  a  benefice.  I.  391.  II.  312. 
Ignorance.  IV.  27.  IV.  106.     • 

Illegal  conditions.  II.  156.  Jndufriam,  property  per.  II.  391. 

Imagining  the  king's  death.  IV.  76.  Infamous  witnefs.  III.  370. 

Embezzling  king's  armour  or  ftores.  IV.  Infant.  I.  463.  II.  292.  497.  IV.  22. 

101.  -     -  ->  carnal  knowledge  of.  IV.  212. 

-  -     -     -  public  money.  IV.  121.  -     --,  cognizance  of.  ill.  427. 

-  -     -     -  records.  IV.  128.  -     -  -,  evidence  by.  IV.  214. 
Immediate  defcent.  II.  226.  -     -  -,  iufpection  of.  III.  332. 

-  -     -     -  ftates  of  the  empire.  II.  60.  -     -  -}  in  -ventre  fa  mere.  I.  129,    130.' 
Imparlance.  II.  xix.  III.  298.  xxii.  "."-.»  privileges  and  durabilities  of.  I,' 
Impeachment  in  parliament.  IV.  256.'  464. 

-  -     -     -  -  of  wade.  II.  283.  v.  Infeodations  of  tithes.  II.  27. 
Imperial  chamber.  111.  39.  Influence  on  elections  to  parliament.  IJ 

-  -     -  ccnftiiutions.  I.  80.  178. 

-  -     -  crown  and  dignity.  I.  242.  Information,  compounding  of.  IV.  13$. 
Impediments  of  marriage.  I.  434.  -     -     -     -  -  criminal.  IV.  303.422. 429. 

Implication.  II.  381.  ......  ex  officio.  III.  427.  IV.  304. 

Implied  condition.  II.  152.  -     -     -     -,-  for  charities   III.  437. 

-  -     -  contract.  II.  443.  ill.  158.  -    -     -     -  -  in  crown  office.  IV.  304. 

-  -     -  malice.  IV.  200.  -     -----  ecclefiaitical  courts.  Iir. 

-  -     -  warranty.  II.  300.  101. 

Importing  w^/wj-  dei,  croffes,  <£r.lV.i  15. exchequer.  HI,  261. 

-  -     -     -  counterfeitmoney.1V. 84. 89.  -     -----  nature  of.  quo  warranto. 

Impoffible  condition,  II.  156.  IV.  304.  434. 

Impoftures,  religious.  IV.  61.  ......  rem.  111.  262. 

Impotency.  I.  434.  -     -     -     -  -  of  fuperftitious  ufes.    III. 

Jiupotentiae,  property  ratione.  II.  394.  428. 

Impreffing  feamen.  I.  418.  Informer,  common.  II.  437.  III.  160.IV. 

Imprifonment.  1. 134. 136.  IV. 370.429.         3°4- 

-  _     -     _     -  beyondfea.Li37.lV.u6.  Infortunium,  homicide  per.  IV.  182. 

,  falfe.  111.  127.  IV.  218.  Inheritable  blood.  II.  246. 

Improper  feuds.  II.  58.  Inheritance.  II.  11.  201. 

Impropriations.  I.  386.  --'-.,  canons  of.  II.  208. 

Incapacities.  IV.  370.  -»•_.-,  e ftates  of.  II.  104. 

Incendiaries.  IV.  220.  Initiate,  tenant  by  courtefy.  II.  127* 

lnceft.  IV.  64.  Injunction  in  equity.  III.  443. 

Inchantment.  IV.  60.  Injuries,  civil.  III.  2. 

Incidental  prerogatives.  I.  240.  -     -     -  with  and  without  force.  III.  118. 

Inclofures,  deftroying.  IV.  245.  Inland  bill  of  exchange.  II.  467. 

Incomplete  judgments.  III.  397.  Inmates.  IV.  168. 

Incorporation,  power  of.  I.  472.  474.  Inn  of  court  and  chancery.  I.  23.  25. 

Incorporeal  hereditaments.  II.  20.  Innkeeper,  action  againft.  III.  164. 

Incorrigible  roguery.  IV.  170.  Inns,  disorderly- IV.  167,    168. 

Incumbent.  I.  392.  Innuendo.  III.  126. 

Incumbrances,  covenant  againft.  II.  x.  Inofficious  teftament.  I.  448.  II.  502.' 

Indebitatus  affumfit.  III.  154.  Inqueft  of  office.  III.  2  j8.  IV   298.  417. 

Indefeafible  right  to  the  throne.  I.  19 £.  inquifitio pqfi  mortem.  If.  68.  III.  258. 

Indentures.  II.  295.  Injidiatioviatum.  IV.  365. 

-  -     -     -  of  a  fine.  II,  351,  xv;  lnjimul  computaffent  .Wl.  126. 
Jndicavit,  writ  of.  III.  91,  Insolvency,  ait  of.  II.  484.- 

Infolvent 


INDEX, 

Infolvent  debtors,  II. /,84.  III.  416.  Ifilie  Inequity.   IJI.  .14?, 

Inl'pection,  trial  by.  III.  331.  -  -  -,  joinder  of,  III.  315,  %.    IV,  534, 

Inftallment.  II.  312.  iii. 

Jnftanter,  trial.  IV.  389.  v.  -   -  -,  tenderof.  III.  313. 

Inftitutes  of  Juftinian.  I.  8r.  Itinerant  courts.  IV.  404.  41  j. 

Institution  ton  benefice.  I.  390.  II.  23 jullices.  HI.  57.  IV.  41$, 

IV.  106.  Judges.  I.  2.67.  HI.  25.  IV.  433. 

Infurance.  II.  460.  III.  74.  IV.  434.  -     -     -,  aflaulting  them.  IV.  12c. 

Inter dittum.  III.  442.  -     ~     ■>  how  counfel  for  prifoners,  IV, 
Ititereffe  Termini,  II.  134.  349. 

Intereft  of  money.  II.  455.  -     -     -,  killing  them.  IV.  84. 

-  -     -  on  bankrupt's  debts.  II.  48S.  -     -     .,  their  commiihons.  I.  2G1 . 

-  -     .     -  legacies.  II.  514.  -     -     -,  threatening     or    reproaching 

-  -     -  or  no  intereft,  infurance. II.  461.  them.  IV.  126. 

Luerefted  witnefs.  III.  370.  Judgment.  II.  xix.  III.  39;.  v,   vi.    xii. 
Interlineation  in  a  deed.  II.  30S.  xxiv.  xxvi. 

Interlocutory    decree    in   ecclefiaftical  -     -     -     -,  action  on.  HI.  1  jS,  1  -9 >4,r 
courts.  HI.  10 1.  -     -     -     -,  in  criminal  cafes.  IV.  36^! 
-     -  -  chancery. III.  iv. 

452.  1  --.     -,  property  by.  II.  436. 

judgment.  III.  448.  -     -     -     -,  relieved  againft  in  equity. 

Interpleader,  bill  ©f.  III.  448.  III.  437. 

Interpretation  of  laws.  I.  58.  Judices  ordinarii.  III.  315. 

Interregnum.  I.  196.  249.  Judicial  power.  I.  267.  269. 

Interrogatories,    examination    on.    III.  -     .       -  writs.  III.  282. 

383.  438.  IV.  283.  Judicium  Dei.  IV.  336. 

.     .     .     _     -  -  in  chancery.    IV.  449.  -     -      -  parium.  III.  350. 

Inteftacy.  II.  494.  Jure  dhino  right  to  the  throne.  I.  191.  * 

Inteftates,  their  debts  and  effects.  IV. -tithes.  II.  <■«<-* 

418.   421.  Jure,  king  ^.  I.  204.  IV.  77. 

Intrufion,  information  of.  III.  261.  Juris  utrum,  writ  of.  III.  252. 

-  -     -  -  on  freehold.  III.- 169.  Jurifdicfrion,  encroachment  of.  III.  m, 

-  -     --,  writ  of.  III.  183.  of  courts,  fettled  by  Edw*. 

Inventory  of  deceafed's  effects.  II.  510.         I.  IV.  418,  419. 

Inveftiture.il.  209.  ,  plea  to.    Ilf.  301.  IV. 

-  -     -     -  of  benefices.  II.  23.  327. 

feuds.  II.  53.  Jurors,  fining  or  imprifoning.  IV.  354. 

lands.  II.  311.  Jury,   trial  by.    III.  349.  IV.  342.  407] 

Involuntary  manflaughter.  IV.  192.  434.  ' 

John,  king,  his  refignation  of  the  crown  Jut  accrefcendi.  II.  184.  v. 

to  the  pope. IV.  107.  in.  -  -  ad  rem.  II.  312. 

Joinder  in  demurrer.  111.  315.  xxiv.  -  -  duplicatum.  II.  199. 

-  .  -     -  of  battel.  III.  iv.  -  -  fiduciarium.  II,  328. 

-  -     -     -  iflue.  III.  315.  x.    IV.    334.  -  -  in  re.  II.  312. 
iii-  -  -  legitimum.  If.  328. 

Joint-tenancy  inlands.  II.  180.  -  -  patronatus.  III.  246. 

thingsperfonal.il. 399.  -  -  frecarium.  II.  328'. 

Joint-tenant,  king  cannot  be.  II.  409.  Juftice,  free  courfe  of.  I.  141. 

Jointure.  II.  137.  180.  v.  -     -     -,  homicide  in  advancement  of. 
Ireland.  I.  99.  IV.  179. 

Iron,  ftealing.  IV.  233.  -     -     -,  king  the  fountain  of.  I.  266. 

Irons  to  fecure  prifoners.  IV.    297,  317.  -     -     -,  negled  or  refufal  of.  III.  109. 

Wands. II.  261.  -     .     -,  offences  againft   IV.  1 28. 

Iffuable  terms.  III.  353.  Juftice-feat,  court  of.  III.  72. 

Iflue  at  law.  III.  313.  3,4.  Jufricies,  writ  of.  III.  36. 

-  -  -,  collateral.  IV.  389.  v.  Jultifiable  homicide.  IV.  178. 
Iflue,  feigned.  III.  452.  JuftificatioiJ,  fpecial.  III.  306. 
:  -  -  |a  criminal  cafes.  IV.  333.  iii,  v.  Justifying  bail.  HI,  291, 

K.  Keeper, 
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X. 


K. 

Keeper,  lord.  III.  47. 
Kidnapping.  IV.  219. 
Kindred,  how  numerous.  II,  205. 
King.  I.  190. 

-  -  -  can   do   no   wrong.  I,  246.  III. 
254. IV.  32. 

-  -  -,  comparing     or     imagining     his 
death.  IV.  76. 

-  -  -,  his  councils.  I.  227. 

-  -     -  -  counfel.  III.  27. 

-  -     -  -  courts,  contetnptsagainft.1V. 

124. 
_     .     _  _  dignity.  I.  241. 

-  -  duties.  I.  226. 

-  -     -  -  enemies,  adhering  to.  IV.  82. 

-  -     -  -  government,     contempts     a- 
gainft.  IV.  123. 

_     -  -  grants.  II.  346. 

-  -     -  -  money,  counterfeiting. IV. 84. 

-  -     -  -  palaces,    contempts   againft. 
IV.  124. 

-  -     -  -  perfection.  I.  246. 

-  -     -  -  perpetuity.  I.  249. 

-  -     -  -  perfon,contempts  againft:. IV. 
123. 

-  -     -  -  pleafure,  howuiiderftocd.IV. 
121. 

-  ,_     -  -  power.  I.  250. 

-  -     -  -  prerogative.  I.  237. 

-  -     -     -     -     -    -,  contempts  againft. 

IV.  122. 

-------,  felonies      againft. 

•      IV.  98. 

-  -     -     -     -  -  in    debts,    judg- 
ments, and  executions.  Ill:  420. 

-  -     -  -  revenue,  extraordinary. 1. 306. 

-  -     -     -  -  -,  ordinary.  I.  281. 

-  -  -  royal  family.  I.  219. 

-  -     -  -  feals.  II.  346,  347.  HI.  47. 
,  counterfeiting.  IV.  S3. 

89. 

-  -  filver.  II.  350. 

-  -  -  fovereignry.  1.  241. 

-  -     -  -  title.!.  190. 
,  contempts  againft.   IV. 

-  -     -  -  ubiquity.  I.  270. 

-  -  -,  injuries  to  or  by.  I  IT.  254. 

-  -  -,  levying  wax  againft.  IV.  8.1. 

-  -  -,  refufal  to  advife  oraflift  him,  IV. 

122. 
kiig's  bench,  court  of.  III.  41.  IV.  262. 
,  ju'tices  of,    killing  them. 

IV.  84. 


Knight  bachelor.  I.  404. 

-  -     -  banneret.  I.  401. 

-  -     -  of  the  bath.  I.  404. 
garter.  I.  140. 

-  -     -     -     -  (hire,  his  electors.  I.  172.' 

-  -     -  to  be  returned  on  a  lord's  jury. 
III.  359. 

Knight's-fee.  L  405.  409.  II.  62. 
Knighthood.  II.  69.  IV.  430. 
Knight-fervice.  II.  62. 


Labour,  foundation  of  property.  II.  5. 

-  -  -,  hard.  IV.  370. 
Labourers.  I.  406.  426. 
Laches.  I.  247. 

-  -     -  of  infant.  J.  465. 

Laefae  majeflatis,  crinien.  IV.  75.  89. 

Laefione  fidei,  fuit pro.  III.  52. 

Laity.  I.  396. 

Lancafter,  county  palatine  of.  I.  116. 

---------  -,it'scourts» 

III.7S. 

-  -    -     -,  duchy  of,  it's  courts.  III.  78. 
Lands.  II.  16,  17. 

-  -     -,  property  in.  II,  7. 
Land-tax.  I.  308.  IV.  416. 
Lapfe.  II.  276.  IV.  106. 
Lapfed  legacy.  II.  513. 
Larciny.  IV.  229. 

-  -     -,  appeal  of.  IV.  310. 

-  -     -,   compound.  IV.  240. 

-  r      -  from  the  houfe.  IV.  240. 

-     -     -     -  perfon.  IV.  241- 

-  -     -j  grand.  IV.  229. 

-  -     -,  mixed.  IV.  240. 

-  -     -,  only ofthingsperfonaI.1V. 232* 

-  -     -,  petit.  IV.  229. 

-  -     -,  fimple.  IV.  230. 
Lathes.  I.  116. 

Latitat,  writ  of.  III.  286.  xvii:. 
Law.  I.  38. 

-  -  -,  amendment   of,  ftatute  for.  IV. 
434. 

-  -   -,  and  equity,  courts  of,  how  diftin- 
guifhed.  III.  429. 

,  canon.  I.  14.  19.    79.  82,  83. 

~  -  -,  civil.  I.  So. 

-  -     -     -  and  canon,  authority  of.  I. 

14.  79.  83.  IV.  414,415- 

,  rejected  by  the 

Englifti  nobility.  I.  19. 

-  -  -,  common.  I.  63.  67. 

-  -  -,  divine  or  revealed.  I.  42. 

Law, 
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Law,  divine  cr  revealed,  offences  againft. 

IV.  43- 

-  _,  feodal.  II.  44.  IV.  411. 

.    •<    french.  III.  517.  IV.  409.  421. 
.     -    greek.  III.  321. 
.     -  ,  hittory  of.  IV.  4C0. 

-  huin.  III.  319.  iV.  421. 

-  ,  martial.  1.  412-  IV.  429. 

-  merchant.  I.  273.  IV.  67. 
- ,  municipal.  I.  44. 

-  of  nations.  I.  43. 

,  0Hencesagainft.lV.66. 

„     -     -   nature.  1. 39. 

-    parliament.  I.  163. 
.     -    lide  of  the  chancery.  HI.  47. 
_     -     -  -exchequer.  111.  45. 

.     -  ,  ftatute.  I.  85. 
_     - ,  unwritten.  ?.  63.  IV.  401. 
.     .  ,  wager  of.  III.  3-41-  IV.  407.  417. 

-  -  ,  written.  I.  85. 
Lawing  of  maftiixs.  III.  72. 
Lay  corporations.  I.  470. 

-  -  inveftiture  of  bilhops.  I.  37S. 
Lazarets,  efcaping  from.  IV.  162. 
Lead,  ftealing.  iV.  233. 
Leading  interrogatories.  III.  449. 
Leap-year.  II.  141. 

Leaie.  II.  317.  ii. 

-  -  -  and  releafe.  II.  339.  ii. 

-  -  -,  entry,  and  oufter,  rule  to  confefs. 
III.  204.  ix. 

Leet.  IV.  270.  404.  417. 
Legacies.  JI.  512. 

-  -    -  -,  Subtraction  of.  III.  98. 
Legal  eftates  for  life.  II.  124.  126.  129. 
Legatine  conftitutions.  I.  82. 
Legiflative  power.  I.  147. 
Legiflature,  how  far  controllable.I.161. 
Legitimate  child.  I.  446. 

Lending.  II.  454. 

Letter,  demanding  money,  &c.  IV.  144. 

-  -     -  miffive,  for  electing  a  biftiop.  I. 

379-  , 

_     -      -      -     -,  in  chancery.  III.  445. 

-  -    -,  threatning.  IV.  144. 
Letters  patent.  II.  346. 
Levant  and  couchant.  III.  9.  239. 
Levari  facias ,  writ  of.  III.  417. 
Levitical  degrees.  I.  435. 

Levying  money  without  confent  of  par- 
liament. I.  140- 

-  -     -    war  againft  the  king.  IV.  81. 
Lewdnefs.  IV.  64. 

Lex  manifejla.  III.  344. 

-  -  talionis.  IV.  12. 

Libel,  immoral  or  illegal.  IV.  150. 

N 


Libel,   in  ecclef::iftical  courls   III.  100. 

-  -  -,  malickms.  liJ.  125.  IV.  150. 
Libera m  legem ,   1  o fin g .  1 1 1 .  3 .1  o .  I V .  3  4  2 . 
Liberties  or  franchises.  II.  37. 
Liberty,  civil.  I.  6.  125. 

,  natural.  I.  125. 

-  -     -   of  the  prefs.  IV.  151. 

-  -     -,  perfonal.  I.  134. 

-  -     -     -     -     -,crimesagainft.lV.2i8. 

-  -     -,  perfonal,  injuries  to.   ill.  127. 

-,  political.  I.  125. 
Licence  for  marriage.  I.  439. 

-  -  from  the  p-ope.  IV.  114. 

-  -     -  of  alienation.  II.  72. 

-  -     -     -  mortmain.  II.  269. 

-  -     -  to  agree,  in  a  fine. II.  350.  xiv. 
Licenfed  curate.  I.  394. 

Liceniing  of  books.  IV.  152.  432. 
Liccntia  concordandi.  II.  350.  xiv. 

-  -     -loquendi.  III.  29S. 
Liege.  I.  367. 
Lieutenant,  lord.  I.  410. 
Life.  I.  129. 

-,  crimes  againft.  IV.  177, 

-,  eftate  for.  II.  120.  v. 
Ugan.  I.  292.  III.  106. 
Ligeance.  I.  366. 
Light.  II.  14. 

-  -  houfes.  I.  264. 

-  -  prefumption.  III.  372. 
Limbs.  I.  130. 

Limitation  ofentries  and  actions. III.  1 7S, 
iSS-  192.  196.  250.  IV.  429. 

-  -     -     -  -  eftate.  II.  155. 

-  -     -    -,  ftatutes  of.  III.  306. 
Limited  adminiftration.  II,  506. 

-  -     -  fee.  II.  109. 

-  -     -  property.  II.  391. 
Lineal  confanguinity.  II.  203. 

-  -  -  defcent.  If.  210. 
-  of  the  crown,  I.  19^. 

-  -  -  warranty.  JI.  301. 
Lip,  cutting  of.  IV.  207. 
Literary  property.  II.  405. 
Litigious  church.  III.  244.  246. 
Littletoa.  I.  73. 

Liturgy,  reviling  of.  IV.  50. 
Livery  in  chivalry.  II.  68. 

-  -     -  -  deed.  I:.  315. 

-  -     -  -  law.  II.  316. 

-  -  -  of  feifin.  II.  311.  i. 

Loans,  compulfive.  I.  140.  IV.  429. 
Local  actions.  III.  294. 
Locality  of  trial.  III.  384. 
Locks  on  rivers,  Ueftroying.  IV.  144. 

Logic, 

n  n 
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Logic,  It's  effects  upon  law  and  theolo-  Malt-tax.  I.  313. 

gy.  I.  33.  II.  58.  iV.  410.  Man,  ifland  of.  I.  105. 

Loliardy.  IV.  47.  Mandamus,  writ  of.  III.  1 10. "264. IV. 434. 

London,  courts  of.  III.  So.  Mandates  royal  to  the  judges  in  private 

-  -     -,  cutloms  of.  I.  75,  76.  II.  517.         caufes.  I.  142.  IV.  419. 

-  -     -,  franchifes  of,  not  forfeitable.  Manhood.  II.  54. 
III.  264.  IV.  417.-  Manor.  II.  90. 

-  -     -,  mayorand  aldermen  of,  their  Manfion-houle.  IV.  224. 
certificate.  III.  334.  Manilaughter.  IV.  191. 

Lord  and  vafnl.  II.  53.  ,  conviction  of.  IV.  iv. 

-  .,  feodal.  II.  53.  Manftealing.  IV.  219. 

Lords  committees  for  courts  of  juflice.  Manufacturers,    feducing  them  abroad.: 
III.  57.  IV.  160. 

-  - -,  houfe  of,  it's  attendants.   I.  168.  Manufactures,  encouragement  of.   IV, 

-  -  -  may  kill  the  king's  deer.  I.  167.  4-1. 

_     -  -  fpiritual.  I.  155.  Manumiffion  of  villeins.  II.  94.  347. 

r-     -  -  temporal.  I.   157.  ,  Marchers,   lords.   I.  398. 

-  -  -  triors.  IV.  259,  260.  433.  Marches.  I.  398. 
Lotteries.  IV.  168.  Mariners,  wandring.  IV.  164. 
Lunatics.  I.  304.  IT.  291.  IV.  24.   388.  Maritime  caufes.  III.  106. 

-  -    -  -,  cognizance  of.  HI.  427.  -     .     .     courts.  III.  69. 

-  -    -   -,  marriage  of.  I.  439.  -     -     -     hate.  I.  417. 

Luxury.  IV.  170.  Mark,  fubfcribed  to  deeds.  II.  305. 

Market.  I.  274.  III.  218. 
-     -     -,  clerk  of,  his  court.  IV.  272. 

M.  -     -     -   overt.  II.  449. 

-    towns.  I.  114. 

Madder  roots,  Healing  them.  IV.  233.  Marque  and  feprifal.  I.  258. 

Magiftrates.  I.  146.  '  Marquefles.  I.  397. 

-  -     -      .,  oppreffion  of.  IV.  140.  Marriage.  I.  433. 

'"-     -     -     -,  fubordinate.  I.  338.  -     -     -  -,  clandeftine   or   irregular.   I. 

-  -     -     -,  iupreme.  I.  338.  439.  IV.  163. 

Magna  affifa  eligmda,  writ  de.  III.  351 4  -     -     -     -  contract,  fuit  for.  HI.  93. 

-  -   -  carta.  I.  127.  IV.  416.  418.  -     -     -    -,  forcible.  IV.  208. 

-  -     -     -,  it's  contents.  IV.  4/6,  417.  -     -     -     -  in  chivalry.  II.  70.  IV.  41K 
Mainour.  III.  71.  IV.  303.  413,  414. 

Mainpernors.  III.  128.  focage.  II.  89. 

Mainprize,  writ  of.  III.  128.  -     -     -     -  licences  and  regifters,    forg- 
Maintenance  of  baflards.  I.  458.  ing  or  deftroying.  IV,  163.  246,  247. 

-  -     -     -     -    children.  I.  447.  -     -     -    -,  property  by.  II.  433. 

parents,  1. 454.  -     -•     -    -,  fettlement.  II.  364. 

fuits.  I.  428.  IV.  134. ,  it's  antiquity.  IL 

-  -     -     -     -    wife.  I.  442.  13S. 

Making  law   III.  343.  Marriages,  when  good.  I,  440. 

ilainfe*  I-  54.   '  Marfhall  of  the  king's  bench.  III.  42. 

-  -  prohibit  a.  I.  57.  -  ,  cuftodyof. 

Mai  administration  of  government.  IV.  III.  285. 

121.  -------  hoft,  certificate  of. 

Male  preferred  to  female  in  defcents.'I.       ^,111.  334. 

if*-.  II.  2  12-  Maiihalfta,  court  of  III.  76.  IV.  273. 

-  -    line  preferred  to  female.  I.  194.  Martial,    courts.  I.  4I4. 

-  -    flock  preferred  to  female.  II.  234..  -     -     -  law.  I.  412.  IV,  429. 
'Malice  exprefs.  IV.  199.  Mafs  books.  IV.  115. 

-  -  -  Unplied    IV    200.  Matter  and  fervant.  I.  423. 

-  -  -  prepenfe;  IV.  198.  206.  ...  in  chancery.  Ill-  442. 
Malicio  is  mifchief.  IV.  5  13.  -    -  -,  injuries  to.  III.  141. 

-  -   "-  -  profecution.  III.  126.  Mafief 
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Mailer  of  the  roils.  III.  442. 

-  .-  -      .      -     -,  his  judicial  autho- 
rity. III.  450. 

J]  latcria  prima .  I  [  1 .  322. 

Mater tia  maternii.  II.  236. 

Matrimonial  caufcs.  III.  92. 

Matrons,  jury  of.  III.  362.  IV.  588. 

Maxims.  I.  68. 

Mayhem.  I.  130.  III.  12T.IV.  205. 

-  -     -  -,  appeal  of.  IV.  310. 

-  -     -  -,  infpcclion  of.  III.  332. 
Mayors.  IV.  406. 

Meaiures.  I.  274.  IV.  272.  417. 

-  -     -  -,  falfe.  IV.  157. 
Mediate  ftates  of  the  empire.  II.  60. 
Medietate  linguae,  jury  .sV.  III.  360.  IV. 

166.  346. 
Mediterranean  pafTes,  counterfeiting  of. 

IV.  246. 
Members  of  parliament.  I.  153. 
Memory,  time  of.  II.  31. 
Menaces.  III.  120. 
Menial  ferva'nts.  I.  425. 
Menfa  et  thoro,  divorce  tf.I.440.  III.  94. 
Mercen-lage.  I.  65.  IV.  405. 
Merchants,  cuftom  of.  I.  75. 
_     -     .     -.foreign.  I.  260.  IV.  417, 
Mercheta.  II.  83. 
Mere  right.  II.  197. 

-  -     -     -,  not  afiignable.  II.  290. 
Merger.  II.  177. 

Mefne  lords.  II.  59. 

-  -     -  procefs.  III.  279.  41 3. 

-  -     -,  writ  of.  III.  224. 
Meraphyfics,  their  efFecls  upon  law  and 

theology.  II.  58.  IV.  410. 
.Michel- -gemote.  I.  147. 
Mickel-Jynoth  1 .  1 4  7 . 
Middlefex,  biil  of.  III.  285.  xviii. 
Migration.  II.  7. 
Military  caufes..  III.  103. 
.     -     -  courts.  I.I.  68. 

-  -     -  feuds   II.  57. 

-  -     -  offences.  I.  n4.IV.  101. 

-  -     -  power  of  the  crown.  I.  262. 

-  Rate.  I.  407. 

-  -         tenures.  I.  287. 

-  -     .   Leilamcnt.  I.  416. 
Mines.  I.  29    . 

-  -  -,  deftcoying  their  works.  IV.  24J* 

-  -  -,   dealing  ore  out  of.  IV   234. 
Minority,  none  in  the  king.  I.  248. 
Minors  not  to  fit  in  parliament.  I.  162. 
Minftrells.  II.  90. 

Mif  adventure,   homicide  by,   IV.  182. 
Mifchief,  malicious.  IV.  243. 


Mifdcmcfnor.  IV.  1.  5;. 
Mile.  III.  30J.  v. 
Misfortune.  IV.  26. 
Mifnofmer.  HI.  ;o2.  IV.  328. 
Mif-pleading,   when    cured  by  verdict. 

III.  394- 
Miiprificn.  IV.  1 19. 

-  -     -     -  of  felony.  IV.  121. 

-  -     -     -     -  treaibn.  IV.  120. 
Miftake.  IV.   27. 

Mif-ufer.  II.  153. 
Miiter  le  droit.  II.  325. 

-  -   ■  T  eftate  II.  324. 
Mittimus.  IV.  297. 
Mixed  actions.  III.   nS.. 

-  larciny.  IV.  240. 
-  tithes.  II.  24. 

Modus  decimandi.  II.  29. 

Mo'erda.  IV.  194. 

Molliter  vianus  impofuit .  III.  121. 

Monarchy.  I»  49.  ' 

Money.  I.  276. 

-  -     -  bills.  I.  170.  184. 

-  -     -  counterfeiting   iV.  84.  88. 

-  -     -  received  to  another's  ufe,  ac? 
tion  for.  III.  162. 

Monk.  I.  132. 

Monopolies.  IV.  15-9.  429. 

.     -     -     -  -,  Hay  of  fuits  therein.  IV. 

115. 
Monfters.  II.  246. 
Mo?iftrans  de  droit.  III.  256. 
Month.  II.  141, 
Monuments.  II.  428. 
Mori  d'  ancejlor,  affife  of.  III.  185. 
Mortgage.  II.  157.  IV.  435. 

-  -     -     -j  how  confidered    in  equity. 
III.  435. 

Mortmain.    I.   479.    II.   268.  IV.  icS. 

417.  419.434. 
Mortuaries.  II.  425. 
Mortuovadio,  eftate  171,  II.  157. 
Mother-church.  I.  112. 
Motion  in  court.  III.  304.  - 

Moveables.  II.  384. 

-  -     -     -,  property  in.  II.  5. 
Mount,  or  bank.  I.  326. 
Mountebanks.  IV.  167. 
Mulierpuifne.  II.  248. 

Multiplicity   of  laws,   it's  original.  III. 

325. 
Municipal  law.  I.  44. 
Murder.  IV.  194. 

-  -     -  by  perjury.  IV.  13S.  196. 
-     -,  conviction  of.  IV.  i. 

-  -     -,  indictment  of,  IV,  ii. 

Murder 
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Murder,  when  pardonable.  IV.    194. 

393. 
Murdrum.  III.  521.  IV.  19J. 

Mutacanuvi.  II.  427, 

Mure,  Handing.  IV.  319. 

- ,  advifing  it.  IV.  126. 

Mutilation.  I.  130.  III.  121.  IV.  207. 

-  -     -     -,  punifhment  by.  IV.  370. 
Mutiny-aft.  I.  414. 

Mutual  debts.  III.  305. 

'  N. 

National  debt.  I.  325.  IV.  433. 
Nations,  law  of.  1-43.  IV.  66. 
Nativi.  II.  94. 
Natural  liberty.  I.  125. 
_     -     -  life.  I.  132-  II.  I2i. 
_     -     -  perfons.  I.  123. 
Natural  born  fubjects.I.  366.  371. 
Naturalization.  I.  374.  II.  250. 
Nature,  crime  againft.  IV.  215. 

-  -     -,  guardian  by.  I.  461. 

-  -     -,  law  of.  I.  39. 
Navigation  acts.  I.  4 17.  IV.  432. 
Navy,  articles  of.  I.  420. 
Neadmittar,  writ  of.  III.  248. 

-  -  exeat  regmun.  I.  137.  266.  IV.  122. 

-  -  injufle  vexes,  writ  of.  III.  234. 
Neceffity.  IV.  27. 

-  -     -  -,  homicide  by.  IV.  178. 
Negative  in  corporations.  I.  478. 

-  -     -  -  of  the  king.  I.  154. 
Neglect  of  duty,  action  for.  III.  163. 
Negligence  of  officers.  IV-  140. 
Negligent  efcape.  III.  415.  IV.  130. 
Negro.  I.  127.  425.  II.  402. 
Neife.  II.  94. 

Nembda.  III.  350. 

New  alignment.  III.  311. 

-  -  -  trial.  III.  387. IV.  355.  431. 
News,  falfe.  IV.  149. 

Next  of  kin.  II.  224. 
Night,  in  burglary,  what.  IV.  224. 
Nightwalkcrs.  IV.  289. 
Nihil  dicit,  judgment  by.   III.  296.  397. 
'  -  -  -,  return  of,  to  writs.  III.  282.  xiv. 
Nil  debet,  plea  of.  III.  305. 
Nift prius,  courts  of.  111.  57. 
*     -     *  -,  jufticesof,  HI.  s9.IV.  266. 

-  -     -  -,  trial  at.  III.  353. 

-  -     -  -,  writ  of.  IJI.  354.x. 
Nobility.  I.  396. 

-  -     -  -,  it's  ufes.  I.  157. 
Nocturnal  crimesj  how  prevented  or  re- 
futed. IV.  180. 

Non  ajfuwpfit.  III.  305. 


Non  affuwpfit .  infra  few  amies. ,111.  308. 

-  -  compos  mentis. 1.  304.il.  497.  IV  ">a, 
388. 

-  -  ml  IV.  333. 

-  -  culpabiiis,  plea  of.  III.  305.  IV.  333, 

-  -  decimando,  prescription  de.  II.  31./ 

-  -  eft  fatium,  plea  of.  HI.  305. 

-  -  efl  inventus,  return  of.  III.  283.  xiv, 
xv.  xviii. 

-  -  ob/iante.l.  342-  If.  273.  IV.  394. 
"   "  profequitur.  III.  296. 

-  -  fan  /«/o/7//tf/«/,  judgment  by.lll.  ^97. 
Non-claim  in  fines.  II.  354. 

-  -  -  -  or  infants.  1.465. 
Nonconformity. IV.  51.  425. 
Nonjuror.  IV.  124. 

Non-payment  of  ecclefiaftical  dues.  III. 

89. 
Non-refidence.  il.  322. 
Nonfuit.  III.296.  316.  376.  v. 

-  -     -,  judgment  as  in  cafeof.UI. 357, 
Non-u fer.  II.  153. 

Northern  borders,  rapine  on. IV.  243. 
Norman  cbnqueft.  I.  99.  IV.  407,  408. 

-  -     -  ifles.  I.  106. 

Nofe,  cutting  off  or  flitting.  IV.  207. 

246.  370. 
Not  guilty,  plea  of.  III.  305.  x.  IV. 322-. 

iii. 
Note  of  a  fine.  II.  351.  xv. 

-  -     -  hand.  II.  467. 

Notice  in  ejectment.  111.  203.  viii. 

-  -  -  of  trial.  III.  357. 
Novel  diffeifn,  affifeof.  III.  1S7. 
Novels,  in  the  civil  law.  I.  8 1 . 
Nudum pattum.  JI.  445. 

Nul  diffeifin,  plea  of.  III.  305.  II,  xviii, 

-  -  tiel record.  III.  331. 

-  -  tort,  plea  of.  III.  305. 
Noncupative  wills.  II.  500. 
Nurture,  guardian  for.  I.  461. 
Nufance,  abatement  of.  III.  5. 

-     .  -.  aflife  of.  III.  220. 

-  -     -  -,  common.  IV.  166. 

-  -     -  -,  private.  III.  216. 


O. 


Oath  ex  officio-  HI.  ior.  447. 
-  -  -  of  the  party.  III.  382.  437/ 
Oaths  to  the  governmen,  refuial  or  ne- 
glect co  take  them.  I.  368.  IV.  115, 
116.  123. 

-,  voluntary    and    extrajudicial. 


IV.   137. 
Obedience  to  parents.  I.  452. 
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X. 


Objects  of  the  laws  of  England.  I.  12 1. 
Obligation  of  human  laws.  I.*  5  7. 

-  -     -    -,  or  bond.  II.  340.  xiii.  IH.xix. 
Obflructing  of  procefs.  IV.  129. 
Occupancy.  II.  3.  8.  258.  400. 
Odhal  right.  II.  45:- 

Odio  et  atia,  writ  de.  III.  128. 
Oeconomy,    public,     offences   againft. 

IV.  162. 
Office  found-  III.  259. 

-  - ,  inqueft  of.  III.  258. 
Officers,  arreft  by.  IV.  2S9. 

_     -     -,  killing  them  in  executing  their 
office.  IV.  200. 

-  -     -  of  courts,  their  certificates.  III. 

330-  ' 

-  -     -,  refufal  to  admit,  ill.  264. 

-  -     -,  removal  of.  III.  264. 
Offices.  I.  272.  II.  36. 

_     -     -  and  penfions,  duty  on.  I.  325. 
Officio,  oath  ex.  III.  101.  447. 
Oleron,  laws  of.  I.  417.  fcV,  416. 
Opening  counfel,  J II.  366. 
Oppreffion  of  crown,  how  remedied.  I. 

243. 

-  -     -     -  -  magistrates'.  IV;  140. 
Option  of  the    rchbifhop.  I.  381. 
Optional  writs.  HI.  274. 
Orchards,  robbing  of.  IV.  233. 
Ordeal,  trial  by.  IV.  336.  407.  418. 
Order  of  feffions.  IV.  269. 
Orders,  holy.  I.  388. 

Original  contract  of  king  and  people. 

I.233. 
-------  fociety.  I.  47. 

-  _     -  -  conveyances.  IT.  310. 
.     -     -  -  of  a  deed.  II.  296. 

-  -     -  -  procefs.  III.  279. 

-  -     -  -  writ.  III.  272.  vii.  xiii. 
Orphanage    II.  519. 

O/i  'im  ecclejiae,  dower  ad.  II.  132. 

Overfcers  of  the  poor.  I.  359. 

Over"  aft  of  treaibn.  IV.  79.  86.  350. 

-  -  -,  market  II.  449. 

-  -  -,  pound.  Ill    12. 

Oulter  of  chattels  real.  III.  198. 

-  -     -  -  freehold.  III.  167. 
Oujleriemain.  II.  68. 

Outlawry. I.  142,  III.  284.  xvi.  IV.  314. 
Owling.  IV.  154. 
Oyer.  III.  299.  xxii. 

-  -  and  terminer,  commiffion  of.  IV. 266. 
i. 

-  -    -    -    -   -,jufticesof;killingthem. 
IV.  84. 

Oysz.  IV.  334, 

o 
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Pains  and  penalties,  act  to  inflicL  IV.  256. 
Pais,  matter  in.  If.  294. 

-  -,  trial/><?r.  ill.  349.  IV.  342. 
Palace  court.  III.  76. 

Palatine  counties.  I.  116.  IV.  424. 

,  their  courts.  III.  78. 

Pandects.  I.  81. 

-  -     -  -  difcovered.  I.  17.  81. 
Panel  of  jurors.  111.  354.  IV.  299.  344. 
Papal  encroachments.  IV.  104. 

-  procefs,  obedience  to.  IV.  114. 
Paper  Sook   III.  317. 

-  -   -  credit  II.  466.  IV.  434. 
Papirian  code.  I.  81. 

Papiits,  children  of  I.  449.  4^1. 

-  -  -,  incapacities  of.  II.  257.  293. 

-  -  -,  laws  againft.  II.  54.  87.  425. 
Paramount,  lord.  II.  59.  91. 
Paraphernalia.  II.  435. 

paravail,  tenant.  II.  60. 

Parcels  in  a  conveyance.  II,  i,  ii.  iv. 

Parceners.  II.  187. 

Parcofaclo,  writ  de.  III.  146. 

Pardon.  IV.  331.  369.  389. 

-  -     -  not  pleadable  to  impeachment. 
I.  334.  IV.  258.392.433. 

Pardcning,prerogativeof.I.269.lV.390. 
Parent  and  child.  I.  446. 

-  -  -,  injuries  to.  III.  140. 
Parental  power.  I.  452. 

Parents,  drc,  their  confent  to  marriage. 

I-.437-. 
Pares  curt  is.  II.  54. 

-  -,  trial  per.  III.  350. 
Parifh.  I.  in. 
Pariih-clerk.  I.  395. 
Park.  Ii.  38.416. 

Parliament.  I.141.147.IV.405.418.42T. 

-  -     -     -,  court  of  the  king  in.  IV.  256, 
260. 

-  -     -     -,  difufe  of.  IV.  430. 

-  -     -     -    of  France.  I.  147. 

-  -     -     -,  power  of.  I.  160. 
-     -     -   rolls.  I.  181. 

-  -     -     -,  fummons  cf.  I.  150. 
P arliamentum  indoctum.  I.  i77* 
Parol  conveyances.  II.  297. 

-  -,  demur  of.  III.  300. 

-  -  -  evidence.  III.  369. 

-  -  -  or  pleadings.  111.  293. 
Parricide.  IV.  202 • 
Parfcn.  I.  384. 

0  o  Parfoa 


INDEX, 


Par  foil  imparfonce,  I.  391. 
Particular  eftate.  li.  {65. 

-  -     -   -  tenants, alienationby.il. 274. 
Parties  to  a  deed.  II.  298.  ii,  iii. 

-  -    -  fine.  II.  355. 
Partition.  II.  189 . 

-  -    -  -,  deed  ef.  II.  323. 

-  -    -  -,  writ  of.  II.  189. 
Partner{hip,cognizable  in  equity  III.43  7. 
Pafs-ports.  J.  260. 

-  -     -     -,  violation  of.  IV.  68. 
Pafture,  common  of.  II.  32. 
Patents.  II.  346. 

-  -     -  for  new  inventions.  IV.  159. 
_     .     _  of  peerage.  I.  400. 

_     -     -     -  precedence.  III.  28. 
Patent-rolls.  II.  346. 

-  -  -  writs.  II.  346. 
Paterna  pat  emit K  li.  236. 
Patriam,  I  rial  per.  III.  349.  IV.  342. 
Patronage.  II.  21. 

-  -     -    -,  diilurbance  of.  III.  242. 
Pauper  cauies.  III.  400. 

Pawns.  II.  452. 

payment  of  deceafed's  diebts.  II.  511. 

-  -     -     -  money  into  court.  III.  304. 
Peace  and  war,  right  of  making.  I.  257. 

-  -  -,  breach  of.  IV.  142. 

-  -  -,  commiffion  of.  I.  351.  IV.  267. 

-  -  -,  confervation  of.  I.  349. 

-  -  -,  juftices  of.  I.  349.  IV.  267.  279. 

289-  421. 
„..-.  _,  conviction  by.  IV. 278. 

-  -  -,  offences  againft.  IV.  142. 

-  -  -,  fecurity  for.  IV.  248.  251. 

-  -  -,  the  king's.  I.  117.  268.  350. 
Peculatus,  IV.  122. 

Peculiars,  court  of.  III.  65. 
Pecuniary  caufes,  in  ecclefiaftical  courts. 
III.  88. 

-  -     -     -  legacies.  II.  5:12. 
Peerage,  benefit  of,  in  offences.  IV.  360. 
PeereflQS.  I.  402. 

Peers,  great  council  of.  I.  227,  228. 

-  -  -,  hereditary    counfellors    of    the 
crown.  I.  227. 

-  -  -,  houfe  of.  III.  53. 

-  -  -,  pedigrees  of.  III.  106. 

-  -  -,  privileges  of.  I.  401.  HI.  359. IV. 
250.  360. 

-  -,  protefts  of.  I.  168. 

-  -  -,  proxies  of.  I.  168. 

-  -  -,  trial  by.  I.  401.  IV.  257.  342. 
Peine  forte  et  dure.  IV.  320. 

.  Penal  ftatutes,  I.  88,  IV.  422; 


Penalty  of  a  bond.  III.  43  y. 
Penance,  commutation  of.  iV.  105.  2  17. 
273. 

-  -    -  -for  ftanding  mute.  IV.  320. 

-  -    --  in  ecclefiauical  courts.  IV. ioj. 
272.  361. 

Pendente  lite,  adminiftration.  II.  503. 
Penfion,  ecclefiaftical.  I.  281.  II.  40. 
-     -  from  the  crown.  I.  176. 

-  -     -  from  foreign  princes   IV.  122. 
Penfioners  excluded  from  the  houfe  of 

commons.  I.  175. 
People.  /.  366. 
Per  etcui,  writ  of  entry  in-  HI.  18 1. 

-  -  iny  et  per  lout,  feifinP  II.  182. 

-  -  quod.  III.  124. 

-  -,  writ  of  entry  in-  III.  181. 
Peremptory  challenge.  iV.  346.  389. 

-  -     -     -   mandamus.  III.  ill.  265. 

-  -     -     -    writ.  III.  274. 
Perfection  of  the  king.  1  246. 
Perjury.  JV.  136. 

-  -     -  in  capital  cafes.  IV.  138.  196. 
Permiffive  wade.  II.  281. 
Pernancy  of  profits    II.  163. 
Perpetual  curate.  I.  594. 
Perpetuating  the  teftimony  of  witnefTes*. 

111.  450. 
Perpetuity  of  the  king,  T.  249. 
Persecution,  religious.  IV.  46.  421.  425. 
Perfon,  injuries  to.  III.  119. 

-  -  -,  larciny  from.  IV.  241. 

-  -  -,   offences  ajramlt.  IV.  177. 
Perfonal  actions.  111.  117. 

-  --.-.,  where  they   die  with 
the  perfon.  III.  302. 

-  -         afTets.  II.  5 10. 

-  -     -   chattels.  II.  387. 

-  fecurity.  I.  129. 

-  -    -    things.  II.  384. 

-  -     -    tithes.  II.  24. 
Perfonating  others  incourts,  6v.lV.128. 

-  -     -     -  proprietors  of  ltock.  IV.246. 
Perfons  artificial.  I.  123.  467. 

-  -     -  natural  I.  123. 

-  -  -,  rights  of.  [.  122. 
Peter  pence.  lV.  106. 
Petit  jury.  III.  351. 

-  -  larciny.  IV.  229. 

-  -  ferjeanty.  II.  81. 

-  -  feffion.  IV.  269. 

-  -  treafon  IV.  75.  203." 
Petition  of  appeal.  III.  45-4. 

-  -     -     -  bankruptcy.  II.  480. 

:    -    -    -right.  1. 128.HI.256.lV.430r 

Petitioning, 
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turning, right  of.  X.  143. IV.  147. 
-     -     ..     -,  tumultuous.  1. 1 4 3. IV.  147. 
Petty  "bag  office.  III.  49. 
conftableS.  I.  355. 


Pews.  II.  n2'S 


Phyiicians.  fee,  III.  122.  IV.  197. 

Piepoudre,  court  of.  III.  32. 

Pignut.  II.  159. 

Pillory.  IV.  370. 

Piracy.  IV.  71. 

Pifcary,  common  of.  IT.  34.  39. 

Placemen,    excluded  from  the  houfe  of 

commons.  I.  175.  IV.  433. 
Plagiarii.  IV.  219. 

Plague,  irregularity  during.  IV.  161. 
Plaint.  III.  273. 
Plaintiff.  III.  25. 
Plantations.  I.  106. 

-  -     -     -,  deftroyingof.  IV.  245. 
Plants,  Mealing  of.  IV.  233. 

Plea,  at  law.  ll.  xviii.  III.  301.   x.  xxii. 

-  -  -  in  bar  of  execution.  IV.  389.  v. 

-  -     -  equity.  III.  446. 

-  -  -  to  indictment.  IV.  326.  Hi. 
Pleadings.  III.  293.  IV.  420. 

Pleas  of  the  crown.  III.  40.  IV.  2.417. 
Pleafure  of  the  king,    how  underfteod. 

IV.  121. 
Plebifcita.  I.  80. 
Pledge.  II.  452. 

-  -     -,  eftates  in.  II.  157. 

Pledges  of  appearance.  III.  280.vii.xiii. 

-  -     -     -  battel.  III.  iv. 

-  -     -     -  profecution.II.xiv.xvii.III. 
275.  III.  i.  iii.  vii,  viii.  xiii. 

Plegii  de  profequendo  in  replevin.  III.  1 47.. 

-  -     -  retorno  habendo.  III.  147. 
Plena  probatio.  III.  371. 
Plenarty.  III.  243. 

Plenum  dominium.  II.  3 1 2. 

Plough-bote   II.  35. 

Pluries  habeas  corpus.  III.  13^. 

-  .  -  writ. Ill    283.  xv.  IV.  314. 
Pocket-fheriffs.  I.  342. 
Poifoning.  IV.  196. 

Police,  offences  againft.  IV.  162. 
Policies  of iniurance.  II.  460.  IV.  434. 

-  -     -     -     -     -     -,  court  of.  Ill,  74. 

Political  liberty.  I.  125. 

Pull,  deed.  IF.  296. 

Polls,  challenge  to.  III.  361.  IV.  346* 

Po'ygamy.  I.  436.  IV.  163. 

Pone,  writ  of.  III.  34.  195.  280.  ii.  xiii. 

ir  oor    I    3  J9. 

Poor-laws.I   131.  359.  IV.  425, 

Poors-  itulements.  I.  362. 


Pope,   Ins  authority,   how  JemoV 
IV.  104.  414.  421.  423. 

-  -     -     -  encroachments.  IV.  104. 41;. 
417,  418. 

-  -     -     -  junfdiclion,  defending  it.IV. 
87.  115. 

-  -  -,  reconciliation  to.  IV.  S7. 
Popery-  IV.  54. 

Popifli  books,  importing  or  felling.  IV. 
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priefts.  IV.  56.  87.  1 15. 

-  -  -  recufants.  IV.  55.  124. 

-  -   -  feminaries,   education  in.  I.  451. 
IV.  55.  115. 

-  -     -     -     -  -,  maintaining.  IV.  115. 
Popular  actions.  II.  437.  ill.  160. 
Portions,  method  of  railing.  II.  vii. 
Port-reeve.  IV,  406. 

Ports  and  havens.  I.  264. 
Pofi'ive  proof.  III.  371. 
Poffe  comitatus.  I.  343. 

,  negIectingtojoin.IV.122. 

Poffeffion,  actual  right  of.  III.  180. 

-  -     -  -, apparentrightof.III.  177. 179. 

-  -     -  -,  eftates  in.  II.  163. 

-  -     -  -,  naked.  II.  195.  III.  177. 

-  -     -  -,  property  in.  II.  389. 

-  -     -  -,  rightof.  II.  196. 

-  -     -  -,  writ  of.  III.  202.  412.  xit. 
PoffeiTory  action.  II.  198.  III.  180. 
Poflibilities  not  affignable.  II.  190. 
PoJ},  writ  of  entry  in.  III.  182. 
Poft-difi'eilin,  writ  of.  III.  188. 
Peftea.  III.  386.  xi. 

Poft-fine.  II.  350. 
Pofthumous  children.  Ii.  169. 
Poft-man  in  the  exchequer.  III.  2S; 
Poft-ofHce.  I.  321. 

-  -     -     -,  mifbehaviour  of  it's  officers. 

IV.  234. 
Pound.  III.  12. 
Poundage.  I.  315.  IV.  430. 
Pound-breach.  III.  146. 
Pow-dike,  cutting.  IV.  243. 
Power  of  the  crown.  I.  250. 

-  -     -     -  -  parent,  I.  452. 
Poyning's  law.  I.  102.  103. 
Praecipe,  writ  of.  III.  274. 

-  -      -  in  capite,  writ  of.  III.  195'. 

-  -     -     -  common  recoveries.  II.  3 5S. 
xvii. 

-  -     -     -  fines.  II.  350.  xiv. 

-  -     -,  tenant  to.  III.  182. 
Praemiaiire.  IV.  102.  421. 
Praetor's  edicts.  I.  80. 
Pre-audience.  III.  28. 

Prebendary. 
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Prebendary.  I.  383. 

Precedence.  II.  225.  272.  III.  105. 

,  parent  of.  III.  28. 

Precedent  conditions.  II.  154. 

Precept  of  election  to  parliament.  1. 177. 

Pre-contract.  I*.  434. 

Predial  tithes.  II.  24. 

Pre-emprion.  I.  287.  IV.  116.  417.  432. 

Pregnancy,  plea  of.  IV.  387. 

-  -     -     -,  trial  of.  I.  4; 6.  IV.  38S. 
Premier  ferjeant.  ill.  28. 
Premifes  of  a  deed.  II.  298.  i.  ii.  in. 
Prerogative.  I.  141.257.  252.  IV.  424. 

425. 

-  -     -     -,  caufes    of  it's  increafe  and 
decline. ,IV.  426. 

-  -     -     -j  comparative  review  of.    I. 
333. IV.  433. 

-  -     -     -,  contempts  againft.  IV.  122. 

-  -     -     -  copyrights.  II.  410. 

-  -     -     -  court.  II.  509.  III.  6£- 

-  -     -     -,  felonies  againft.  IV.  98. 

-  -     -     -,  property  by.  II.  40S. 
Prefcription,  II.  263. 
-----,  corporations  by.  I.  473. 

-     -     -  -,  time  of.  II.  31. 
Prefentation  to  benefices.  I.  389.  II. 23. 
Prefentative  advowfons.  II.  22. 
Prefentment  of  copyhold  furrenders.  II. 
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-  -     -     -     -  -  offences.  IV.  298. 

Prefrdent  of  the  council.  I.  230. 
Prefs,  liberty  of.  IV.  151. 
Preiling  of  feamen.  I.  418. 

-  -     -  to  death.  IV.  323. 
Prefumptions.  III.  371. 
Presumptive  evidence  of  felony.  IV.  3  5  2. 

heir.  II.  208. 

Pretended  titles*  felling  or  buying.  IV. 

135. 
Pretender  and  his  fons,  treafons  relating 

to.  IV.  91. 
Prevention  of  crimes.  IV.  248. 

-  -     -     -     -     -     -,  homicide  for.  IV. 

1S0. 

Price.  II.  446.  454. 
Prieft.  I.  388. 
Primae  pieces.  I.  38  ' . 
Primary  conveyances.  II.  310. 
Primer  fine.  11.  350. 

-  -     -feifin.  II.  66.88.  IV.  411. 
Primoj  :nitdre.  I.  194.  II.  214.  IV. 414. 
Prince  of  Wales.  I.  2^5. 

Princes  of  the  biood  royal  I.  225. 
Princefs  of  Wales,  violating  her.  IV. 8 1. 

-  -     -  royal.  I.  225. 

-  -     -     -      -,  viola. ing  her.  IV.  81. 
Principal  :md  acceflbry.  IV.  3  1. 

-  -     -  -  challenge,  ill.  363. 


Prior.  I.  155. 
Priority  of  debts.  II.  5 1 1. 
Prifage.  I.  314. 
Prifon,  breach  of.  IV.  130. 
Prit.  IV.  333. 

Private  act  of  parliament.  I.  B6.  II. 344. 
-     -  nufance.  HI.  216. 

-  -     -  perfons,  arreft  by.  IV.  289. 

-  -     -  wrongs.  HI.  2. 

Privately  Healing  from  the  perfon.  IV. 

141. 
Privies  to  a  fine.  II,  355. 
Privilege.  I.  272. 

-  -     -  -,  bill  of.  HI.  2^9. 

-  -     -  -  fromarrefts.  111.  289. 

-  -     -  -  of  parliament.  I.  164. 

— ,  writ  of.  I.  166. 
Privileged  places.  IV.  129. 

-  -     -     -  villenage.  II.  98. 
Privilegia.  I.  46. 
Prkiiegium  clericale.  IV.  358. 

-  -     -     -,  property  propter.  II.  394. 
Privy  council.  I..  229. 

-  -  -  councilor,  killing  or    attempt  to 
kill.  I.  232.  IV,  100. 

-  -  -  feal.  II.  347. 
fignet.  II.  347. 

-  -     -      -,  forging  them.  IV.  S9. 
tithes.  I.  388. 

-  -  -  verdict.  III.  377.  IV.  354. 
Prize  caufes.  HI.  108. 
-----,  commiffion  of .  III.  6o». 
Probable  prefumption.  III.  372. 
Probate  of  will.  II.  508. 
Procedendo,  writ  of.  I.  353.  III.  109. 
Procefs,  civii.  III.  279.  xiii. 

-  -     -,  criminal.  IV.  313. 

-  -     -.  obstructing  it's   execution.  IV. 
129. 

Procheinamy.  I.  464. 

Proclamations  by  the  king.  I.  270.  IV. 

424. 
of  a  fine.  II.  352.  xvi. 

-  -     -     -     -  on  attachment  in  chan- 
cery. HI.  444. 

-  -     -     -     -      -  exigent.  III.  2S4.  xvi. 
IV.  314. 

-  -     -     -     -       -  the  riot-act.  IV.  143. 

,  writ  of.  HI.  2S4.  xvi. 

Proctor.  III.  25. 

Procuration- money.  IV.  157- 
Prodigals.  I.  305. 
Profanenefs.  IV.  59. 
Profert  in  curia.  III.  xxii. 
Pronation  religious.  I.  133. 
Profcifor  of  the  laws,  his  duty.  I.  35. 
Profits  of  courts.  I.  289. 
Progrefs,  royal.  IV.  404. 

Prohibition, 
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Prohibition,  declaration  in.  III.  113.  Puniflimcnt,  capital.  IV.  9.  18.237.424. 

.     -     -     -,  writ  of.  1:1.  1 12.  -     -     -     -,  certainty  of.  I V.  371. 

Promifes.  III.  157.  >  end  of.  IV.  11.  249. 

Promiiiory  note.  II.  467.  -     -     ■--,  infliction  of.  IV.  255. 

Promulgation  of  laws.  I.  4$.  ,  meafure  of.  IV.  12. 

Proofs.  III.  368.  >  power  of.  IV.  7. 

.     -     -in  ecclefiaftical  courts.  III".  100. ,  feverity  of.  IV.  16, 

Proper  feuds,  h.  58.  Pur  cuter  vie,  tenant.  II.  120. 

Property.  L  138.  II    1,2.  Purchafe.  I.  215.  II.  241. 

-  -    -'-,  crimes  againlt.  IV.  229.  -     -- of  writs.  Ill,  273,  274. 
.     -     --,  injuries  to  perioral.  111.  144.  Purchafor,  firft.  II.  220. 

_ real.  III.  167.  Pure  villenage.  II.  90. 

-  -     -  -,  right  of.  II.   197.  III.  190.  Purgatlo  vulgaris.  IV.  336. 
Prophecies,  pretended.  IV-  149.  Purgation,  canonical.  III.  342.  IV. 361. 
Proprietary  governments  in  America.  I.  -     -     -    -,  oath  of.  III.  ico.  447. 

l03.  Purprefture.  IV.  167. 

Proprietate  probanda,  writ  de.  III.  148.  Furiuit  of  remedies.  III.  270. 

Prorogation  of  parliament   I.  186.  Purveyance.  I.  287.  IV.  116.417. 432. 

Profecution  by  the  king.  '..  2 68.  Putting  in  fear.  IV.  242. 
_     -     -     -,  expenfes  of  IV.  395. 

-  -     -,  malicious.  III.  126. 

-  -     -     -  of  offenders.  IV.  298.  Q^_ 
Protection  of  children.  I.  450. 

-  -     -  -  embaffadors.  I.  254.  Qtiadruplicatio.Wl.  310. 

.     -     -  -,  writ  of.  III.  289.  Qualification  for  killing  game.  II.  417. 

Protector.  I.  248.  iV.  175. 

Proteft  of  bills  and  notes.  II.  468,  469. of  electors  to  parliament. 

-  -     -  -  lords  in  parliament.  I.  168.  I.  171. 
ProteMantdiffenters.IV.  53.  .....  -  jurors.  III.  362. 

-  -     -  -  fucceffion.  I.  216.  .-.-,■.»  -  juftices  of  the  peace.  I. 
------     -,treafonagainft".IV,         352. 

90.  ------  members  ofparliament. 

Protection.  III.  311.  xxiii.  I.  17?. 

Province  I.  hi.  Qualified  fees.  II.  109. 

Provincial  conftitutions.  I.  82.  -     -     -  -  property.  II.  391. 

-  -     -     -governments  in  America.  I.  Quantum  meruit.  III.  161. 
108.  -     -     -  valebat.  III.  161. 

Proving  will  in  chancery.  Ill,  450.  Quare  claufum fregit .  HI.  281. 

Provifions,  papal.  I.  60.  IV.  107.  -     -    ejecitinfratermimim,wrilof.lU.2o6, 

-  -  -,  fellingunwholefome.lV. 162.  -     -    impedit.  111.  246. 
Provifb,  trial  by.  III.  357.  -     -    incumbravit.Wi.  248. 
Provifors,  ftatutes  again  ft  IV.  no,  &c,  -     -    non  admifit,  writ  of.  III.  250. 
Proxies  in  the  houie  of  lords.  I.  168.  Quarentine.  II.  a  35. 

Puberty,  age  of.  IV.  22.  -     -     -     -,  irregularity  in.  IV.  161. 

Public  act  ofparliament.  I.  85.  Quarrelling  in  church  or  church-yard, 

-  -  -  verdict.  III.  377.  IV.  354.  IV.  145'. 

-  -  -  wrongs.  IV.  1.  Quartering  of  foldiers.  I.  412.  414. 

Publication  of  depofitions.  III.  450.  traitors.  IV.  92.  370. 

Puerilia.  IV.  22.  Quarter-fefftons,  court  of.  IV.  268. 

Puis  darrein  co?)tinuance,  plea.  III.  316.  Quarto  die pojl.  111.  278 

PuijtiL'  barons  of  the  exchequer.  III.  44.  Quafliing.  III.  303.  IV.  315. 

-  -      juftices.  Ill    4c ,  41.  Quays.  I.  264. 
Pullmg  down  churches,  houfes,  &c.  IV.  Que  eftate.  II.  264. 

143,  Queen.  I.  219. 

Puliation.  11,1.  ii.20.  -     -    -  Anne's  bounty.  I.  286 
Puniinmeni.  IV.  7.  Queen, 
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Queen,   compaffing   or  imagining   her 
death.  IV.  76. 
-     •  confort.  I  219. 

-  _     -  dowager.  I.  224. 

-  -     .  gold.  I.  221. 

-  -     .,  her  attorney  andfolicitor.I.220. 
III.  2S. 

-  -     -     -   revenue.  I.  220,  221. 

-  -     -  regnant.  1    219. 

-  -     -     -     -  -,  herhufband.  I.  224. 

-  -     -,  violating  her.  IV.  81. 
Queftion,   or  torture.  IV.  320. 
Qui  tarn  actions.  111.  160.  IV.  303. 
Quia  dominus  remijit  curiam,  writ  of  right. 

III.  195. 
Quia  emptores,  ftatute  of.  II.  9 1.  IV.  419. 
Quick  with  child   IV.  388. 
Quiet  enjoyment,  covenant  for.  II.  x. 
Shunt 0  exaflm.  III.  283.  xvi.  IV.  314. 
Quit-claim.  II.  xv. 
Quit  rents.  II.  42. 

Quo  minus.,  writ  of.  III.  45.  286,  xix. 
Quo  'warranto,  information  in  nature  of. 

I.485.  HI-  263.  IV.  307.  434. 
_-.._,  writ  of.  Ij.'.  262. 
Quod ei  deforciat ,  writ  of.  111.  193. 

-  - permittat,  writ  of.  HI.  240. 

-  _     -     _     -  proflernere,  writ  of.III.22I. 
Quorum  claufe,  in  commifhons.  I.  351. 
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Rack.  IV.  320. 
Rack-rent.  II.  43. 
Rank  modus.  II.  30. 
Ranfom.  IV.  372. 
Rape,  appeai  of.  IV.  310. 

-  -  -  in  counties.  I.  116. 

-  -  -  of  women.  IV.  210. 
Rapina.  IV.  24 1. 
Rafure  in  a  deed.  II.  308. 
Rationabili  parte  honor wn,  writ  ak.  II.  492. 
.     „     .     -     .,  writ  of  right  de.  HI. 194. 
Rationabilis  dos.  II.  134. 
Ravifhment  of  children.  III.  141. 
-----  ward.  HI.  141. 
-----  wife.  111.  139. 
Reading  of  deeds.  II.  304. 

-  -     -,  on claimof clergy. IV. 360. 434. 
Real  aftions.  III.  117. 

-  -,  afTets.  II.  244.  302. 

-  -,  chattels.  II.  386. 

-  -  compofition  for  tithes.  II,  28. 

-  -j  things.  II.  16. 


Reafon  of  the  law.  I.  70. 

Reafonable  part.  II.  492.  516.  IV.  401, 

417; 
Rebellion,  commiffion  of.  III.  444. 
Rebutter.  III.  310. 
Recal  of  fubjects  from  abroad.  I.  266. 

IV.  122.   1  60. 
Recaption.  III.  4.  IV.  356. 

-  -     -    -,  writ  of.  111.  150. 
Receiving  fiolen  goods.  IV.  132, 
Recitals  in  a  deed.  II.  298.  iv. 
Reclaimed  animals.  II.  391. 
Recognizance.  II  341. 
for  tiie  peace  or  good  be- 
haviour. IV.  249. 

-  -     -     -     -  in  nature  of  ftatute  ftaple. 
II.  160.  342.  IV.  424. 

of  bail.  II.  391.  xv. 

-     -  -  fine.  II.  xv,  xvi. 
Recompense  in  value.  II.  358. 
Reconciliation  to  the  pope,  6r.IV.  87. 
Record.  I.  69.  III.  24.  IV.  419. 

-  -     -,  afTurance  by.  II.  344. 
-     -,  court  of.  ill.  24. 

-  -     -,  debt  of.  II.  464. 

-  -     -,  imbezzling  of.  IV.  128. 

-  -     -  of  actions.  II.  xviii.  III.  317.  iii. 
ix.  xxi. 

-  -     -     -  forcible   entry   or  detainer. 

iv.  i4s.  m 

-  -     -     -  riot.  IV.  146. 

-  -     -,  trial  by.  III.  330. 

-  -     -,  vacating  of.  IV.  128. 
Recordari facias  !gue!am.\U.  34.  195'. 
Recovery,  common.  II.  116.  271.357. 

xvii.  IV.  422. 

-  -•     -    -  in  value.  II.  358.  xix. 

-  -     -    -  roll.  II.  358-  xvii. 
Recreant.  IV   340-  IV.  342. 
Rector  of  a  church,  i.  384. 
P.edorial  tithes.  I.  3S8. 
Recufants,  popifh.  IV.  55.  124. 
llecufaiio judids.  111.  361. 
Reddendum  of  a  deed.  I!.  299.  i.  iii. 
Re-difledin.   writ  of  III.   18S. 
Redreis  oi  injuries.  III.  2. 
Reference  to  matters  ii:  chancery. III. 45 3, 
Reformation  of  relioi0j;.  IV.  423- 
Refufal  oi  a  clerk.  I.  389. 

Regaiia,  major  a  et  minora.  I.  241. 
Regard,  court  of.  Hi.  72. 
P.egardant,  villeins.  II.  93. 
Regent.  I.  240. 
Regifter  of  deeds.  II.  343. 

-  -     -     -  marriages.  IV.  163. 

Regifter 


I      U       D 


X. 


Reglfter  of  feamen.  I.  420. 
Rcgiftrum  ovmium  brevitim.  III.  133. 
Regnant,  queen.  I.  219. 
Regrating.  IV.  158. 
Rejoinder.  III.  310. 

-  -     -      -  in  error.  III.  xxv. 
Rehearing.  III.  453. 

Relation  back  in  bankruptcy.  II.  486. 

-  -     .     -     -  -  forfeiture. IV. 375.379. 
judgments.   III.    420, 

421. 
Relations  private.  I.  422. 

-  -     -  -  public.  I.  146. 

Relative  rights  and  duties.  I.  123.  146. 
Relator,  in  informations*  III.  264.427. 

IV.  304. 
Releafe  of  lands.  II.  324.  iii. 
Relief.   II.   56.   65.   87.  IV.  41 1 .  413. 

414. 
Religion,  offences  againft.  IV.  43. 
Religious  impoftures.  IV.  61. 
Rt'in,  information  in.  III.  262. 
Remainder  in  chattels  perfonal.  II. 3 98. 

-  -     -     -  of  lands.  II.  164. 

-  -     -     -,  Avritofformedonin.III. 1 92. 
Remedial  part  of  Jaws.  I.  55. 

-  -     -  -  ftatute.  I.  86. 
Remife.  II.  xv. 
Remitter.  III.  19.  189. 
Removal  of  poor.  I.  364. 
Rent.  II.  41.  57-  299. 

-  -  -  charge.  II.  42. 

-  -  -,  remedy  for.  III.  6.  206.  231.  IV. 

434- 

-  -  -  feck.  II.  42. 

-  -  -  fervice.  II.  41. 

-  -  .,  fubftraction  of.  III.  230. 
Repleader.  III.  305. 
Replevin.  III.  13.  170. 

»     -     -  -,  action  of.  III.  145. 

Replicatio.  III.  310. 

Replication  at  law.  III.  309.  iv.  xxiii. 

-  -     -     -  in  criminal  cafes.  IV.  333.  v. 

-  -     -     -      -  equity.  III.  448. 
Reports  by  the  mailer  in  chancery.  III. 

453- 

-  -     -  of  adjudged  cafes.  I.  71. 

R.eprefentation  in  d^fcents.  II.  217. 

-  -     -     -     -     -  -    -  of  the  crown. 

I.  194.  202. 

-  -     -     -     -     -  diftribution.  II.  517. 

-  -     -     -     -     -  parliament.  I.  159. 
Reprieve.  IV.  387. 

Repiiial  of  goods.  III.  4. 
Reprifals  on  foreigners.  I.  258. 
Republication  of  will.  II.  3*'9.  501. 
Regnghant  conditions.  II.  156. 
Reputation.  I    i  34. 

-  -     *  -  -,  injuries  to.  III.  123. 


Requefts,  court  of.  I.  230  TIT.  50, 

,  forfmalldebts.il  1.8 1. 

Rere-fiefs.  II.  57. 

Refcripts  of  the  emperor.  I.  58. 

Re/com,  writ  of.  111.  146. 

Refcue.  III.  12.  170.  IV.  125'.  131. 

Refidence.  I.  390.  392. 

Refiduuvi  of  inteftate's  effects.  II.  5  14. 

Rclignation.  I.  382.  393. 

Refinance.  I.  251.  IV.  429.  433. 

Refpite  of  jury.  111.  354.  x. 

Refpondeat  ouj7er.Hl.  303.  396.  IV.  332. 

Refpondentia .  II.  459. 

Refponfa prudentum.  I.  80. 

Reftitution  in  blood,  &c.  IV.  38  c. 

-  -     -     -  of  conjugal  rights.  III.  94. 

-  -     -     -        ftolen  goods.  IV.  355. 
temporahies.  I.  38c  IV. 

414. 

-  -     -     -,  writ  of.  IV.  188.  356. 
Refloration,  A.  D.  1660. 1.  210.IV.431. 
Retraining  ftatute.  I.  87. 
of  leafes.    II.  3:0. 

IV.  425. 
Refulting  ufe.  II-  335. 
Retainer  of  debts.  II.  511.  III.  18. 

-  -     -     -    fervant  by  another.III.142. 
Retaliation.  IV.  12. 

Retorno  habendo,  plegii  de.  III.  1 47 . 

,  writ  de~  III.  150.  415. 

Retaxit.  III.  296.  395. 
Return,  falfe  or  double.  I.  180. 

-  -     -     -  -,  action  for.  III.  111.  372. 

-  _     .  of  writs.  III.  273. 

-  -----,  form  of.  II  xiv.  xvii. 
xix.  III.  iii.  v.  vii.  xii,  xiii,  xiv,  xv, 
xvi,  xvii.  xix.  xxi.  xxv.  xxvii. 

Return-day  of  writs.  III.  275. 
Returns  of  the  term.  III.  277. 
Revealed  law.  I.  42. 
Revenue  caufes,  cognizance  of.  III. 428. 

-  -,  extraordinary.  I.  306. 

-  -,  ordinary   I.  281. 
Reverfal  of  attainder.  IV.  383. 

-  -     -     -judgment.  III.  411.  xxvi. IV. 

3§3-  - 

-  -     -     -  outlawry.  III.  284.  IV.3 15. 

334; 
Reverfion.  II.  175. 

-  -     -  -,  it's  incidents.  II.  176. 
Revert endi  animus .  II-  392. 

Reveiter,  writ  of  formedon  in.  III.  192.    ■ 
Review,  bill  of.  III.  454. 

-,   commifiion  of.  III.  67. 
Reviling  church  ordinances.  !  V.  co. 
Revival  of  per  ions  hanged.  IV.  399. 
Revivor,  bill  of.  III.  448. 
Revocation  of  devifes.  II.  376. 

-  -     -     -     -ufes.  II.  335.  339-  *'♦ 

Revocation 
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Revocation  of  will.  II.  502.  Safe-conducls,  violation  of.  IV.  68. 

Revolution,  A-  D.  16S8.  1. 21 1. IV. 433.  SaintMartin  legrand,  court  of.  III.  80. 

Rewards  for   apprehending    offenders.  Sale.  II.  9.  446. 

IV.  291.  -  "  "  of  diftrefs.  III.  14. 
difcovering    accomplices.  Salt-duty.  I.  321. 

IV.  325.  Salvage.  I.  293. 

Ridings.  I.  116.  Sanction  of  laws.  I.  56. 

Right  dole,  writ  of.  II.  99.  III.  19?.  Sanctuary.  IV-  326.  358.  429. 

_     -      -     -  -,jecundum  conjueiudinem  ma-  Sark,  ifland  of.  I.  106. 

nerH,  writ  of.  III.  195.  Sakfdatio.  III.  291. 

-  -  -  derationabiliparte>Vir\x.6f.\ll{.\t)4.  Satisfaction,  entry  of,  on  record. IV. 421. 

-  -  -,  mere  writ  of.  III.  193.  Saxon  laws.  IV.  403.  405. 

-  -  .  of  advowfon,  writ  of.III.243.250.  Scale  of  crimes  and  punifhments.  IV.  18. 
.  -  -  dower,  writ;  of.  111.  183.  Scandal  or  impertinence  in  bills  in  equi- 
_     -     -  pofi'effion.  II.  196.  ty.  III.  442. 

-  -     -  property.  II.  197.  Scandalum  magnatum.  I.  4O2.  HI.  123. 
.     -     ,  war dj  writ  of.  111.  141.  Schire-men.I.  398. 

-  -   -  patent,  writ  of.  III.  141.  i.  Schifm.  IV.  52. 
,  petition  of.  I.   12S.  HI.  256.  IV.  Schoolmafter.  I.  453. 

4-o.  Sciences  auxiliary   to  the  ftudy  of  the 

-  -  -,  quia  domlnus  remifd  curiam,  writ  of.  law.  I.  33. 

III.  195.  ii,  iii.  Scirefacias  againft  bail.  111.  416. 

fur  difclaimer,  writ  of.  III.  233.  -     -     -     -  in  detinue.  HI.  413. 

Rights.  I.  122.  -     -     -     -  to  hear  errors.  III.  xxv. 

.     -     -,  bill  of.  I.  128.  IV,  433.  remove  an  ufurper's  clerk. 

-  -     -  of  perfons.  I.  122.  III.  248. 

-  -  -  -  things.  If.  1.  -  -  -  -  -  repeal  letters  patent.  III. 
Rio't.  IV.  125.  142.  146.  261. 

Riot-aft  IV.  142,  143.  433-  revive  a  judgment.   III. 

Riotous  affemblies,  felonious.  IV.  142.  421. 

Rivers,  annoyances  in.  IV.  167.  feci.  HI.  xxv. 

-  -     -,  banks  of,  deftroying.   IV.  245.  ScoId> common. IV.  169. 

-  -     -,  fluices  on,  deftroying.  IV.  1  44.  Scotland.  I.  9$.  IV.  420. 
Robbery.  IV.  241.  Scots,  or  alTelfments   HI.  74. 
Roberds-men.  IV.  244.  -     -  -peers,theireleflion.I.i69.1V.i  16; 
Roguery,  incorrigible.  IV.  170.  Scripture,  fcoffing at. IV.  59. 
Rogues.  IV.  1  70.  Scutage.  I.  309.  II.  74. 
Romney-marfh,  laws  of.  HI.  74.  Se  defendendo,  homicide.  I.  130.  IV.  183, 
Roots,  deftroying  of-  lV.  245.  Sea  banks,  deftroying.  IV.  245. 

-  -  -,  dealing  of.  IV.  233.  Seal,  couuterfeitingtheking's.lV.83.89. 
Rope-dancer-,. "lV.  167.  -  -  -,  great.  II.  346.  III.  46. 

Routs.  IV.  146.  of  a  corporation.  I.  475. 

Royal  afTent.  I.  154.  184.  -  -  -.privy.  II.  347. 

-  -   -  faofily.  I.  219.  Sealing  of  deeds.  II.  30J.  iii.  xii,  xiii. 
Rnlenfcourr.  Hi.  304. ix.  Seals,  theirantiquity.  II.  305. 
Rural  dean.  I.  383.  Sea-marks.  I.  264. 

-  -  dcanry.  1.  in.  -     -     -     -,  deftroying.  I-  294. 

Ryder  to  a  bill.  I.  183.  Seamen.  I.  418. 

Seamens'wages.  III.  107. 

.     _     -  .  wills  or  powers,  counterfeit- 
S.  ing.  IV.  246. 

Second  furcharge,  writ  of.  III.  239. 

Sabbath-breaking.  IV.  63.  Secondary  conveyances.  II.  324. 

Seccularti.  IV.  241.  -     -     -      -  ufe  II.  335. 

Sacrament,  reviling  of.  IV.  .50,  Secretaries  of  ftate.  I.  338. 

Sa'crametitum  decifionis .  III.  342.  Sella.  III.  395.  344. 
Safe-conducls.  I.  259.  S"7* 
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-  -     -  of  perfon.  I.  129. 
Seduction  of  women- children.  IV.  209. 
Seifin.  II.  209. 

-  -   -  for  an  in ftan t.  II.  1.3 1. 
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Settlement,  aft  of.  I.  128.  217.  IV. 433. 
Settlements  of  the  poor.  I.  362. 
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-  -,  guardian  in.  I.  461. 
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Sodor  and  Man,  bifhopric  of. 1. 106. 1 1 1 . 
Sokemans.  II.  100. 
Soldiers.  I.  407. 

-  -    wandering.  IV.  164. 
Sole  corporations.  I.  469. 
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274. 
Stint, common  without.  II.  34.  III.  239. 
Stipulatio.  III.  291. 
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-  -  -,  offenc  i   ft.  IV.  1 54* 

-  .  -  -,  of- five  "tV.     67. 

-  -  -,     alawful  jxercne  of.  I.  427. IV. 
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-  -  -  maritagii.  II.  70. 
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Ventre  infpiciendo,  vrrit  de>  I.  456. 
Venue.  HI.  294. 

-  -  -,  when  changed.  III.  294.  384. 
Verberation.  III.  120. 
Verderors.  III.  71,  72. 

Verdict.  III.  377.  vi.  xi.  IV.  354.  iii.  v. 

-  -     -,  falfo.  III.  402-  IV.  140. 
Verge  of  the  court.  III.  76. 

Vert,  venifon,  and  covert,  injuries  to< 

ill.  71. 
Vetted  legacy.  II.  513. 

-  -  -  remainder.  II.  168. 
Vetitum  namium.  III.  1 48. 
Vicar.  I.  387. 

Vicarages, when  eflablifhed.  I.  387.  IV. 

421. 

Vicarial  tithes.  I.  388. 
Vice-admiralty  courts.  III.  69. 
Vicinage,  common  becauie  of.  II.  33. 
Vicineto,  jury  de.  111.  383. 
Vicontiel  writs.  III.  238. 
Vidames.  I.  403. 
View  by  jurors.  III.  298.  358. 

-  -  -  of  frankpledge.  IV.  270. 
Vill.  I.  n4. 

Villein.  II.  92    IV.  413. 

-  -     -  in  grofs.  II.  93.- 

-  -     -  regardant.  II.  93. 

-  fervices.  II.  61. 

-  -     -  focage.  II.  98. 
Villenage.  Ii.  90.  92. 

-  -     -  -,  privileged.  II.  98. 

-  -     -  -,  pure.  II.  90. 
Villenous-judgment,  IV.  136.  Rt 


Vinculo  matrimonii,  divorcer.  III.  94. 

Viner,  Mr,  his  inftitution.  I.  27. 

Violating  the  queen,  fyc.  IV   81. 

Violent  prefumption.  III.  371. 

Virge,   tenant  by.  II-  148. 

Virgin  Mary, a  civilian  and  canonifl  .1.2  1 ,. 

Vifcount.  I.  399. 

Vifitation  books  of  heralds.  III.  105. 

Vifitor.  I.  480. 

-  -     -  of  civil  corporations.  I.  481-. 

-  -     -     -  colleges.  I.  482. 

-  -     -     -  hofpitals.  I.  482. 
VifneAll.  294.  IV.  344.' 
Vivo  vadio,  eftate  in.  II.  157. 
Umpire.  III.  16. 

Unanimity  of  jurors.  I'll.  376.  IV.  .iSJ. 
Uncertainty  of  the  law.  III.  325. 
XJncore priji.  III.  303. 
UnderiherifF.  I.  34  c. 
Underwood,  Healing.  II.  233. 
Union,  articles  of.  I.  96. 

-  -     -  of  Great  Britain.  I.  93.  IV.  42c 

433- 
Unities  of  joint  etlatcs.  II.  180. 

Univerjitates.  I.  469. 

Univerlity.  I.  471. 

-  -     -     -j  burgeffes  of.  I.  174. 

-  -     -     -,  chancellor  of,  his  certificate. 
III.  335. 

-  -     -     -,  courts  of.  III.  83.  IV.  274. 

-  -     -     -,  right  of,   to  popifh  advow- 
fons.  III.  251. 

-  -     -     -,  ftudy  of  the  law  in.  I.  26. 
Unknown  perfons,  larciny  from.  IV. 2 3 6.. 
Voir  dire,  oath  of.  III.  332. 
Voluntary  efcape.  III.  415.  IV.  130^ 

-  -     -     -  jurisdiction.  III.  26. 

-  -     ->     -  manflaughter.  IV.  101. 

-  -     -     -  oaths.  IV.  137. 

-  -.-.'-  wafte.  II.  281. 
Vouchee,  in  recoveries.  II.  3^8.  xviii. 
Voucher.  III.  299. 

-  -  in  recoveries.  II.  358.  xviii. 
Ufes.II.  137,  271.327.^.420.422,423. 

-  -,  covenant  to  ftand  feifed  to.  II.  33  S. 

-  -,  deeds  to  lead  or  declare.  II.  339. 
363.  ix,  x. 

-  -,  ftatute  of.  II.  332.  IV.  423. 
Ufurpation  of  advowfon.  III.  242. 

-  -     -     -  franchifes  or  offices. III.  262. 
Ufura  maritima.  II.  459. 

Ufury.  II.  455.  IV.  115.  156. 
Ufus-friiflus,  II.  327. 
Uterinus  f rater.  II.  232. 
Uttering  falfe  money.  IV.  8^.  99. 

Vulgaris  purgath,  IV,  336. 

r  W.  Wager 


I      N      D      E      X. 


W. 

Wager  of  battel.  III.  337.  339.  iii.  IV. 
340.  411.  4U.  417. 

-  -     -      law.  III.  341.  IV.  407.  417. 
Wagering  policies.  II.  461. 

Wages  of  members  of  parliament.  1. 174. 

-  -     -      iervants.  I.  428. 
Waifs  I.  296. 

Wales.  I.  93.  IV.  420.  424. 
-  -,  courts  of.  III.  77. 

-  -  -,  part  of  England.  I.  99. 

-  -  -,  prince  of.  I.  225. 

-  -     -     -     -  -,  comparing    and    ima- 
gining his  death-  IV.  76. 

-  -  -,  princefs  of.  I.  225. 

-  -     -     -     -     -,  violating  her.  IV. 8 1. 
Wandering  foldiers  and  mariners.  IV. 

164. 
Want.  IV.  31. 
Wapentakes.  I.  115". 
War  and  peace  right  of  making.  I.  257. 

-  -,  articles  of.  I.  415. 

-  -,  levying,  againft  the  king.  IV.  81. 
Ward  by  conftables,  6r,  I.  356.IV.  419. 
Wards  and  liveries,  court  of.  III.  258. 
Wardfhip  in  chivalry.  II.  67.  IV.  4I1. 

415,  414. 
_     -     -     -  copyholds.  II.  97. 

-  -     -     -  focage.  II.  88. 
Warrant.  I.  137  .  IV.  287. 
Warranti a  chartae.  III.  229. 
Warranty  of  chattels  perfonal.II.  452. 
_     «     _     _  _  goods  fold.  III.  165. 
-----  lands.  II.  300   i.  xv.  xviii. 
Warren,  beads  and  fowls  of.  II.  38. 

-  -     -,  robbery  of.  IV.  235. 

- jindifguife.IV.144. 

Wafte.  II.  281.  III.  223. 

-  -  -,  h'owprevented in  equity. III. 438. 

-  -  -,  impeachment  of.  II.  283. 

-  -    -  lands.  II.  14.  91. 

-  -  -,  writ  of.  III.  227. 
Watch.  I.  356.  IV.  289.  419. 
Water.  II.  14.  18. 
Water-ordeal.  IV.  336. 
Ways.  II.  35. 

-  -  -  and  means,  committee  of.  I.  307. 

-  -   -,  diftnrbance  of.  III.  241. 
Weights  and  meafures.  I.  274.  IV.  272. 

417. 
--------,  falfe.  IV.  157. 

Weregild.IV.  188.  308.  406. 
Wells,  property  in.  II,  5. 


Weft-Saxon-lage.  I.  65.  IV.  405. 
Whales,  property  of.  I.  223. 
Wharfs.  I.  264. 
Whipping.  IV.  370. 
White  rents.  II.  42. 
Whole  blood.  II.  227. 
Widow's  chamber.  II.  518. 
Wife.  I.  433. 

-  -  -,  battery  of.  III.  140. 
Will,  defect  of.  IV.  20, 

-  -  -,  eftates  at.  II.  145. 

-  -  -  of  the  lord.  II.  95.  147. 

-  -  -,  vitious.  IV.  21. 

Wills  and  teftaments.  II.  10. 1  2.  373,489. 

499.  IV.  417.  423. 
Winchefter  meafure.  I.  274. 
Window  tax.  I.  323. 
Wine,  adulteration  of.  IY.  162. 

-  -  -  licences.  I.  2S8. 
Witchcraft.  IV.  60.  429. 
Withdrawing  from  allegiance.  IV.  87. 
Withernam.  III.  129.  148.  413. 
WitnefTes.  III.  369. 

-  -     -     -  for  prifoners.  IV.  352.  434. 

-  -     -   -,  tampering  with.  IV.  126. 

-  -     -  -,  their  expenfes.  III.  369.  IV. 

355- 

-  -     -     -to  deeds.  II.  307. 

-  -     -     -    -  wills.  II.  501. 

-  -     -  -,  trial  by.  III.  336. 

-  -     -  -,  two,  wherenecefrary.III.270. 
IV.  350. 

Wittena-gemote.  I.  148.  IV.  405. 
Women,  appeals  by.  IV.  417. 

-  -    -  -  children,  dealing  or  reduction 
of.  IV.  209. 

-  -  -  -,  guilty  of  clergyable  felonies. 
IV.  362. 

-  -      -,  jury  of.  III.  362.  IV.  388. 
Woodmote,  court  of.  III.  71. 
Wood-ftealing.  IV.  233. 

Wool,  6r,  tranfporting>  IV.  154.  421* 
Words,  action  for.  III.  123. 

-  -    -,  cofts  in  actions  for.  III.  400. 

-  -    -,  treafonable  IV.  79. 
Worthieft  of  blood.  II.  213. 
Wounding,  III.  121.  IV.  216. 
Wreck.  I.  290.  II.  14.  III.  106. 
Writ.  III.  273. 

-  -  -  clofe.  II.  346. 

-  -  -  of  election  to  parliament.  I.  177.' 

-  -     -  peerage.  I.  400. 

-  -  -  patent.  II.  346. 

Writs,  forms  of.  III.  51.  183.  273.  IV. 
420. 

Writing  of  a  deed.  II.  297, 

Writing, 


INDEX, 


Writing,  treafon  by.  IV.  80, 
Writings,  dealing  of.  IV.  234,' 
Written  conveyances.  II.  297, 

-  -  evidence.  III.  368. 
Wrongs.  I.  122. 

-  -,  private.  III.  2. 

-  -,  public.  IV.  1. 


Y. 


Year.  II.  140. 


Year  and  day,  in  continual  claim,    III, 

-  -     -     -    -     -  copyhold  forfeiture. 
II.  284. 

-  -•   -    -     »    -  eflrays.  I.  297. 

- fines.  II.  354. 

------  murder.  IV.  197.' 

-  wrecks.  I.  292. 

-  -  -,  day,  and  vvafte.  II.  252.  IV.  378,' 
Yearbooks.  I.  72. 

Years,  eftate  for.  II.  140. 
Yeomen.  I.  406. 


-  and  day,  in  appeals  of  death.  IV.     York,  cuftom  of.  II.  517. 
311.329. 


THE     END. 
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